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BALMER, C. J.

The ballot title is referred to the Attorney General for
modification.
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BALMER, C. J.

In these consolidated cases, petitioners seek review
of the Attorney General’s certified ballot title for Initiative
Petition (IP) 43 (2018), contending that various aspects do
not comply with requirements set out in ORS 250.035(2).
We review the certified ballot title to determine whether it
substantially complies with those requirements. See ORS
250.085(5) (setting out that standard). For the reasons
explained below, we refer the ballot title to the Attorney
General for modification.

I. BACKGROUND

IP 43, a copy of which is attached as an Appendix,
proposes a statutory enactment that, with exceptions
including a limited registration scheme, would prohibit the
unlawful possession or transfer of an “assault weapon” or a
“large capacity magazine,” as those terms are defined in the
proposed measure. The measure defines “[a]ssault weapon”
to include the following firearms, unless made permanently
inoperable: (1) a semiautomatic rifle or pistol with the capac-
ity to accept a detachable magazine, coupled with at least
one additional listed feature;' (2) a semiautomatic pistol,
or a semiautomatic, centerfire, or rimfire rifle with a fixed
magazine, with the capacity to accept more than 10 rounds
of ammunition; (3) a semiautomatic, centerfire rifle with an
overall length of less than 30 inches; (4) a semiautomatic
shotgun with a variety of identifiable features; and (5) a
shotgun with a revolving cylinder. IP 43, § 3(1). That defi-
nition also includes a conversion kit from which an assault
weapon can be assembled if parts are in the possession or
under the control of the same person. IP 43, § 3(1)(a)(F).
“Large capacity magazine” is defined as “any ammunition
feeding device with the capacity to accept more than 10
rounds or any conversion kit or combination of parts from
which such a device can be assembled,” with exceptions that
include a particular type of tubular magazine, a particular

! For example, for a semiautomatic rifle, additional listed features include
the following (among others): any feature capable of functioning as a protruding
grip that can be held by the nontrigger hand; a forward pistol grip; a folding or
telescoping stock; or a flash suppressor, muzzle brake, or muzzle compensator. IP
43, § 3(L(a)(A).
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type of feeding device, or a feeding device that has been per-
manently altered so as not to accommodate more than 10
rounds. Id. at § 3(6).2

After defining the weapons and magazines within
its scope, IP 43 creates a new crime, “unlawful possession or
transfer of an assault weapon or large capacity magazine,”
for any person who “manufactures, imports, possesses, pur-
chases, sells or transfers any assault weapon or large capac-
ity magazine,” with exceptions. Id. at § 4(1). Exceptions
include possession or transfer involving government offi-
cers, agents, and employees; members of the United States
Armed Forces; or peace officers (all while acting within the
scope of duty), id. at § 4(2)(a), as well as the related man-
ufacture, sale, or transfer concerning the Armed Forces or
state law enforcement, id. at § 4(2)(b) - (¢). The final excep-
tions include compliance with the provisions described next,
which apply only to persons who own covered items prior to
IP 43 becoming effective (January 1, 2019), or who inherit
covered items after that date. Id. at §§ 4(1), 8. The new crime
is a Class B felony. Id. at § 4(6).

For any person who already legally possesses an
assault weapon or a large capacity magazine prior to the
effective date, IP 43 requires that person to take one of the
following actions within 120 days after that date: sell the
weapon or magazine to a licensed dealer; surrender it to law
enforcement for destruction; remove it from the state; render
it permanently inoperable (weapons only, not magazines);
or, if eligible, register it with the Oregon State Police (OSP),
as explained below. Id. at § 4(3). Any person who inherits an
assault weapon or a large capacity magazine after the effec-
tive date must take one of the same actions, within 120 days
after acquiring title, except that removal from the state is
not an available option. Id. at § 4(4).2

2 Hereafter, our use of the terms “assault weapons” and “large capacity mag-
azines” in this opinion refer to items falling within the scope of IP 43, unless
otherwise noted.

3 Any person who moves to Oregon after the effective date, and who possesses
such a weapon or magazine “immediately prior to moving,” has fewer options—
such a person must, within 120 days of moving unless exempt, transfer the item
to a licensed dealer, surrender it for destruction, or render it permanently inoper-
able (weapons only, not magazines). IP 43, § 4(5).



162 Beyer v. Rosenblum

Although registration is permitted in the circum-
stances just described, an owner who registers a covered
item may not purchase any additional assault weapon or
large capacity magazine. Id. at § 5(6). IP 43 thus would
operate to impose a partial ban on the future acquisition of
covered weapons or magazines in Oregon by nonexempt mil-
itary, government, or peace officer users: Other than inher-
ited items, only covered items owned prior to the effective
date and then properly registered within 120 days would be
permitted.

The registration process imposes additional condi-
tions on the narrow categories of owners who are permit-
ted to seek registration—that is, those who own an assault
weapon or a large capacity magazine prior to the effective
date of IP 43, and those who inherit covered items there-
after. First, the owner must submit a form application to
OSP containing certain information, and the owner must
allow OSP to conduct a criminal background check to ensure
that he or she is not a “prohibited possessor” under ORS
166.250.* Id. at § 5(2) - (3). Second, the owner must submit
satisfactory evidence to OSP that he or she (1) has securely
stored the weapon or magazine pursuant to existing law and
any rules or regulations that OSP may adopt; and (2) will
possess it only on his or her own property, on another’s prop-
erty with express permission, or on other permitted proper-
ties for certain purposes (e.g., on the premises of a licensed
dealer or gunsmith for lawful repair purposes; at a public or
private shooting range or gallery; at firearms competitions,
exhibitions, or displays with additional restrictions; or while
transporting to an authorized location). Id. at § 5(4). Once a
weapon or magazine is registered, the owner may not sell or
transfer it, except to a licensed dealer or gunsmith for cer-
tain purposes; and, as noted, the owner may not purchase
any additional assault weapon or large capacity magazine.
Id. at § 5(5) - (6).

4+ ORS 166.250 prohibits possession of firearms by felons; persons found
guilty of felonies except for insanity; certain committed persons; persons with
mental illness and others subject to firearms prohibitions by court order; minors
(with exceptions); and adults who were found to be within juvenile court jurisdic-
tion on certain delinquency allegations within prior four years.
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IP 43 includes a number of provisions that facilitate
OSP’s involvement with the new requirements, including
retaining a registry of information obtained through the reg-
istration process; OSP also must adopt rules to administer
that registry (including renewal and revocation procedures,
and storage for weapons and magazines). Id. at § 6(4). IP 43
further provides that the record of information collected for
registration purposes is exempt from disclosure under the
Public Records Law, id. at § 6(5), and it expressly declares
its provisions severable, id. at § 7.

The Attorney General prepared a draft ballot title
for IP 43, ORS 250.065(3), and the Secretary of State circu-
lated that ballot title for public comment, ORS 250.067(1).
After receiving more than 1,000 comments, the Attorney
General modified her draft ballot title, ORS 250.067(2)(a),
and certified the following ballot title to the Secretary of
State:

“Prohibits ‘assault weapons’ (defined), ‘large capac-
ity magazines’ (defined), unless registered with state
police. Criminal penalties

“Result of ‘Yes’ Vote: ¢‘Yes’ vote prohibits ‘assault
weapons’ (defined), ‘large capacity magazines’ (defined),
unless registered with State Police after background check.
Criminal penalties. State Police must maintain registry.

“Result of ‘No’ Vote: ‘No’ vote retains current law
requiring background check for firearm purchases, bar-
ring purchases by certain individuals, and not requiring
registration of firearms or ammunition magazines.

“Summary: Measure prohibits ‘assault weapons’
(defined), ‘large capacity magazines’ (defined), unless reg-
istered with State Police after background check. Criminal
penalties.

“‘Assault weapons’ definition includes:

“e  Semiautomatic rifles with detachable magazine and
certain additional features;

3

¢ ‘Semiautomatic, centerfire or rimfire rifles, or semi-
automatic pistol, capable of holding more than ten bullets
with fixed magazine;

3

e Semiautomatic centerfire rifles under thirty inches;
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&«

e Semiautomatic handguns with certain additional
features;

&«

e Semiautomatic shotguns with certain additional
features;

“e  Shotguns with revolving cylinders.

“‘Large capacity magazines’ defined as capable of hold-
ing over 10 rounds, excluding tubular magazines in .22 cal-
iber or lever-action firearms.

“Covered items not registered must be sold/surrendered/
destroyed. State Police must maintain registry. Acqui-
sition mostly prohibited after effective date, January 1,
2019. Measure may limit uses of covered items. Other
provisions.”

Petitioners are electors who timely submitted com-
ments about the Attorney General’s draft ballot title and
who now are dissatisfied with all parts of the certified
ballot title, including material that the Attorney General
added after the comment period ended. See ORS 250.085(2)
(describing who may challenge certified ballot title); ORS
250.085(6) (Supreme Court may consider arguments about
material added after comment period ended). We address
their arguments below.?

II. ANALYSIS
A. Caption

We begin with the caption, which must, in 15 or
fewer words, “reasonably identif[y] the subject matter” of
the proposed measure. ORS 250.035(2)(a). Petitioners raise
several challenges to the caption, and we agree that the
caption must be modified in certain respects, as explained
below.

5 For ease of reference, we use the plural term “petitioners” to refer to argu-
ments made by one petitioner, by a group of petitioners, or by all of them.

We do not address in this opinion any argument that we have concluded is
without merit. See generally Hamilton v. Myers, 326 Or 44, 51, 943 P2d 214 (1997)
(petitioners must show that certified ballot title does not substantially comply
with statutory requirements, not that alternative wording would be “better”). We
also do not address any argument by a petitioner that he or she could have raised
to the Secretary of State, but did not, concerning material originally contained
in the draft ballot title that also is included in the certified ballot title. ORS
250.085(6).
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First, petitioners challenge the wording that refers
to the registration requirements described in IP 43, sections
4(3)(e) and 4(4)(d)—that is, that the proposed measure
would prohibit assault weapons and large capacity maga-
zines “unless registered with state police.” They argue that
that quoted phrase is misleading because it implies that the
registration exception would apply to future acquisitions,
but, under IP 43, only inherited items are subject to such an
exception after the effective date.

As an initial matter, we agree with the parties that
the “subject matter” of IP 43, which the caption must iden-
tify, includes both the prohibition on assault weapons and
large capacity magazines, and the accompanying registra-
tion exception. See Parrish v. Rosenblum, 362 Or 96, 102, 403
P3d 786 (2017) (“subject matter” refers to the “actual major
effect” of a proposed measure or, “if the measure has more
than one major effect, all such effects within [the] applicable
word limit” (internal quotation marks omitted)); Rasmussen
v. Kroger, 350 Or 281, 285, 253 P3d 1031 (2011) (to identify
the actual major effect, the Attorney General must consider
the “changes that the proposed measure would enact in the
context of existing law”). The central major effect of IP 43 is
the criminal prohibition on the possession or transfer of the
covered weapons and magazines. IP 43, § 4(1). The regis-
tration exception is another effect that flows from that pro-
hibition, as do many other of the measure’s effects. Unlike
other effects, however, the registration exception is subject
to extensive additional requirements. IP 43, § 5. And the
registration exception is the only means by which a current
owner of a covered, operable weapon or magazine may retain
ownership, with continuing possession in Oregon, after the
effective date. Given those considerations, the registration

6 The Chief Petitioners of IP 43, appearing as amicus curiae, argue that
the “subject matter” of IP 43 is not “criminalizing possession”; rather, the pro-
posed measure “seeks to regulate these firearms and prevent their proliferation.”
Although we have no reason to disagree with Chief Petitioners about their under-
lying objective in advocating for IP 43, the text and structure of the measure
itself shows that the central major effect is the new criminal prohibition. The
initial operative section of the measure, section 4(1), creates a new crime (unlaw-
ful possession or transfer of an assault weapon or large capacity magazine); then,
one of several exceptions is the registration of existing or inherited covered items.
The regulatory aspects of IP 43, on which Chief Petitioners rely in arguing about
the subject matter, are part of that registration exception. IP 43, § 5.



166 Beyer v. Rosenblum

exception is a major effect that is appropriately mentioned in
the caption. See Swanson v. Rosenblum, 362 Or 143, 146-47,
404 P3d 949 (2017) (concluding that, to accurately convey
the scope of a term limits measure, the caption must men-
tion both the new limits and how they would be calculated;
distinguishing that scenario from a ballot title that appro-
priately mentions the details of a complex measure in the
result statements or the summary, instead of in the caption).

We agree with petitioners, however, that the cap-
tion inaccurately describes the registration exception. By
stating that assault weapons and large capacity magazines
are prohibited “unless registered with state police,” the cap-
tion implies that the exception generally permits registered
ownership after IP 43 goes into effect. But, unless a cov-
ered weapon or magazine is inherited later, the exception
applies only at the outset—that is, to any person who pos-
sesses a prohibited weapon or magazine prior to the pro-
posed measure becoming effective (who then has 120 days
to either register the weapon or magazine, or take a differ-
ent required, alternative step). IP 43, § 4(3). (For inherited
items, the registration exception applies for 120 days after
the owner acquires title, id. at § 4(4)(d).) No other person is
permitted to register a covered item, at any time. The cap-
tion must be modified accordingly.

Petitioners raise another challenge to the caption
that merits discussion. They argue that the terms “assault
weapons” and “large capacity magazines” do not reasonably
identify the subject matter of IP 43, and, instead, are imper-
missibly deceptive, confusing, and underinclusive. They
assert that voters would share no common understanding
of either term, except perhaps in reference to military-style
weapons and their magazines (e.g., automatic weapons, such
as machine guns; or military-style semiautomatic weapons,
such as AR-15s or AK-47s). In petitioners’ view, however, IP
43 would prohibit possession of a “wide array of commonly
owned” semiautomatic weapons and their magazines. For
example, one definition of “assault weapon” in IP 43 is a
semiautomatic rifle with the capacity to accept a detachable
magazine and having at least one of several other identi-
fied features, IP 43, § 3(1)(a)(A), but petitioners contend that
many of the listed features—as well as detached magazine
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capacity—are standard.” They offer many additional exam-
ples, citing various IP 43 definitions involving rifles, shot-
guns, and pistols, to contend that the proposed measure is
exceptionally broad in scope.® The same is true, petitioners
add, of magazines falling within the definition of “large
capacity magazine”—that is, “any ammunition feeding
device with the capacity to accept more than 10 rounds” or a
conversion kit, with exceptions. IP 43, § 3(6). They empha-
size that, (1) contrary to its own definition in IP 43, “large”
suggests a number far exceeding 10; (2) most modern semi-
automatic pistols are equipped with standard-issue maga-
zines capable of holding 14-18 rounds; and (3) magazines
holding more than 10 rounds also are standard for most
handguns and rifles. It follows, they conclude, that “virtu-
ally all,” “almost all,” or “most” semiautomatic rifles, shot-
guns, and pistols, and their magazines, would be subject to
IP 43, but voters likely would not recognize that many “com-
monly used” items would be so “[en]snared.”

The Attorney General acknowledges the lack of a
shared understanding of the terms “assault weapons” and
“large capacity magazines,” but she contends that it is impos-
sible to craft more accurate definitions—without omission or
oversimplification—in the 15 words allotted for the caption.®

” For a semiautomatic rifle with a detachable magazine, the listed features
include (among other things) certain types of grips; a folding or telescope stock;
a flash suppressor, muzzle brake, or muzzle compensator; and a shroud either
attached to the barrel or partially or completely encircling the barrel, allowing
the bearer to hold the weapon with the nontrigger hand without being burned
(but excluding a slide that encloses the barrel). IP 43, § 3(1)(a)(A). A prohibited
type of grip is one that allows a person to grip the weapon when firing, with a
finger on the trigger and any other finger on the same hand located directly below
any part of the action. Id. at § 3(1)(a)(A)@1).

8 As another example, petitioners characterize the definition involving semi-
automatic shotguns as including many “standard” features, such as a pistol grip,
a thumbhole stock, a folding or telescoping stock, a fixed magazine in excess of 10
rounds, and the ability to accept a detachable magazine. IP 43, § 3(1)(a)(E) - (F)

® The Chief Petitioners of IP 43 argue that, while “assault weapon” does not
have a universally accepted definition, “it generally refers to semi-automatic fire-
arms that accept large capacity magazines that allow rapid fire.” Similarly, under
the collective definitions set out in IP 43, section 3(1)(a), they argue that “[t]he
key characteristic that renders a firearm an ‘assault weapon’—i.e., a weapon with
features that are neither suitable nor necessary for civilian use—is the ability to
fire a large number of rounds rapidly while maintaining control of the firearm.”
They do not disagree that many firearms currently on the market may carry the
types of features identified in the proposed measure.
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In the Attorney General’s view, the use of quotation marks
surrounding those terms, coupled with the elaborating sig-
nals, “(defined),” sufficiently conveys that the measure itself
defines the terms “assault weapon” and “large capacity
magazine.” See Chamberlain v. Myers, 344 Or 612, 616, 188
P3d 240 (2008) (court has required the Attorney General to
place quotation marks around a term taken from a proposed
measure, when the meaning is ambiguous); Carley/Towers
v. Myers, 340 Or 222, 232-33, 132 P3d 651 (2006) (requir-
ing, at the least, that a signal such as “(defined)” accom-
pany an unfamiliar, quoted abbreviation, when the abbrevi-
ation would lead to unnecessary confusion). Petitioners, in
turn, disagree that the quotation marks and accompanying
“(defined)” signals render the caption substantially compli-
ant with ORS 250.035(2)(a).’® For the reasons explained
below, we agree with petitioners.

This court’s decision in Tauman v. Myers, 343 Or
299, 170 P3d 556 (2007), involved similar—albeit not iden-
tical—circumstances as those involved here. The proposed
measure in that case had set out a constitutional amend-
ment that would have limited the recovery of noneconomic
and punitive damages from a “charity,” which the measure
broadly defined as a nonprofit organization exempt from
federal income taxes due to an extensive array of identified
activities. The Attorney General included the quoted term
“charity” in the caption, followed by “(defined).” Id. at 301.
The petitioner challenged that aspect of the caption, argu-
ing that it would leave most readers with “a false impression
about the proposed measure’s scope”—namely, that the mea-
sure was limited to organizations engaged in providing free
assistance to the poor, the suffering, or the distressed—as
opposed to more broadly including other nonprofit organiza-
tions. Id. at 302. This court agreed that the measure defined
the term “charity” “more broadly than the term commonly is
understood,” such that the caption, in turn, “ha[d] the poten-
tial to leave petition signers and voters with a false impres-
sion of the proposed measure’s subject matter.” Id. at 303.

1 Tn urging that we reject petitioners’ challenges, the Chief Petitioners of IP
43 argue that “it is exactly because ‘assault weapons’ and ‘large capacity maga-
zines’ do not have a standard definition that it is essential for the ballot title to tell
voters that the terms are specifically define[d].” (Emphasis Chief Petitioners’.)
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The court rejected the Attorney General’s argument that
the accompanying signal, “(defined),” rendered the caption
satisfactory under the substantial compliance standard:

“Although this court has approved the use of specially
defined terms in quotation marks, followed by the word
‘defined’ in parentheses, to signal that the proposed mea-
sure specially defines a term and uses it in that specially
defined sense, this court has never held that the use of such
signals is always sufficient to ensure compliance with stat-
utory standards. Rather, the court has approved those sig-
nals when, for example, the meaning of the disputed term
was ambiguous and the proposed measure defined the term
in a manner generally consistent with an accepted meaning
of the term. Here, by contrast, the proposed measure gives
the term ‘charity’ a unique definition that is significantly
broader than its common definition. Under those circum-
stances, the signals described in Carley/Towers do little to
cure the confusion caused by the caption’s use of the term.”

343 Or at 303-04 (internal quotation marks and citations
omitted). In other cases, this court similarly has determined
that using a quoted term from the measure may not be per-
missible, when the measure defines the term in an “uncom-
mon, if not unique” way. See, e.g., Sager v. Myers, 328 Or
528, 531-33, 982 P2d 1104 (1999) (so stating, in context of
modifying a ballot title caption using the term “job perfor-
mance” from proposed initiative about teacher pay, defined
as the degree to which the students’ appropriate knowl-
edge increased while under a teacher’s instruction); Witt v.
Kulongoski, 319 Or 7, 14-17, 872 P2d 14 (1994) (court mod-
ified caption using the term “clearcutting,” when the pro-
posed measure gave that term “a very different and uncom-
mon meaning,” but the caption did not so notify voters); see
also Kain/Waller v. Myers, 337 Or 36, 40, 93 P3d 62 (2004)
(caption must use terms that identify the subject matter
and neither understate nor overstate the scope of the legal
changes that the measure would enact).

As described above, petitioners argue that, if a com-
monly understood meaning of “assault weapons” exists, it
refers to military-style weapons, not semiautomatic weapons
with the types of features described in IP 43 (many of which,
they contend, are “standard”). We cannot say whether that
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is so, but we do agree (as does the Attorney General) that
different voters reasonably could draw different meanings
from the term “assault weapons”—some might think that it
refers to only military-style weapons; some might think that
it refers to the types of weapons that are described in IP 43;
and some might think that it refers to an even more broad
group of weapons. Similarly, different voters reasonably
could draw different meanings from the term “large capac-
ity magazines”—some thinking that it referred to maga-
zines holding 10 rounds or fewer, but others thinking that it
referred to magazines holding far more than 10 rounds.

This case is not necessarily the same as Tauman,
in which the proposed measure defined a term more broadly
than its commonly understood meaning. But, in light of the
particular definitions of “assault weapon” and “large capac-
ity magazine” set out in IP 43, we agree with petitioners that
the use of those terms in the caption—even if surrounded
by quotation marks and accompanied by “(defined)”—would
confuse or mislead voters about the measure’s subject mat-
ter. See Greene v. Kulongoski, 322 Or 169, 174-75, 903 P2d
366 (1995) (caption must accurately describe subject matter
“in terms that will not confuse or mislead potential petition
signers and voters”). IP 43 provides broad definitions for both
terms that differ from what at least some voters reasonably
would think was meant by the terms “assault weapons” and
“large capacity magazines,” and, as explained, other voters
reasonably may draw other, contrasting meanings from each
term. See Swanson, 362 Or at 146-47 (requiring modifica-
tion of a caption when its wording could cause voters to rea-
sonably misunderstand how the proposed measure’s oper-
ative provision would apply). It follows that that aspect of
the caption does not substantially comply with ORS 250.035
(2)(a).

We understand the Attorney General’s expressed
difficulty—given the 15-word limit for the caption—in craft-
ing a more accurate description of the defined terms “assault
weapon” and “large capacity magazine.” And we disagree
with petitioners’ argument that the caption must state that
IP 43 would ban “virtually all,” “almost all,” or “most” semi-
automatic weapons and their magazines—those are factual
contentions that are beyond the scope of the questions before
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us in these consolidated challenges to the certified ballot
title. But, given the particular definitions set out in IP 43,
section 3, we conclude that the caption could accurately state
that the proposed measure would criminalize the posses-
sion and transfer of many semiautomatic weapons, as well
as magazines holding over 10 rounds. We refer the caption
to the Attorney General for modification.

B. “Yes” and “No” Result Statements

We turn to the “yes” and “no” result statements,
which must be “simple and understandable” statements not
exceeding 25 words that “describe[] the result” if the proposed
measure is approved or rejected. ORS 250.035(2)(b) - (c).
Petitioners first challenge the “yes” result statement for the
same reasons identified above, that is, that it inaccurately
describes the registration exception, IP 43, §§ 4(3)(e), 4(4)(d),
and also inaccurately conveys the scope of the measure in
light of the particular definitions of “assault weapon” and
“large capacity magazine,” id. at §§ 3(1), (6). We agree, for
the reasons explained above, that the Attorney General
must modify the “yes” result statement in those respects.
See, e.g., Lavey v. Kroger, 350 Or at 559, 564, 258 P3d 1194
(2011) (to substantially comply with the statutory require-
ments for a “yes” result statement, an “accurate description
of the change that will be caused by the measure is key”
(emphasis in original)).

Petitioners raise additional contentions about the
“yes” result statement, arguing that it should identify sev-
eral results that would occur if the voters approve IP 43. We
agree with one of those contentions: The “yes” result state-
ment should explain that a current owner must either regis-
ter an assault weapon or a large capacity magazine, or must
surrender, transfer, or destroy it. See IP 43, § 4(3) (describ-
ing those actions). That result would be of great importance
to voters—certainly to current owners of weapons and mag-
azines falling within the scope of IP 43—and therefore must
be mentioned in the “yes” result statement. See Berman v.
Kroger, 347 Or 509, 513, 225 P3d 32 (2009) (explaining that
the Attorney General has more available words in the “yes”
result statement than in the caption, which permits addi-
tional description of the results if the measure is approved);
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Novick/Crew v. Myers, 337 Or 568, 574, 100 P3d 1064 (2004)
(statutory obligation to describe results means “notify[ing]
petition signers and voters of the result or results of enact-
ment that would have the greatest importance to the people
of Oregon”).

We do not disagree with petitioners that additional
results will flow from approval of IP 43 that would be
important to many voters. But, within the 25-word limit
of the “yes” result statement, ORS 250.035(2)(b) does not
require the Attorney General to modify that statement to
specifically describe any additional result.!!

As to the “no” result statement, we agree with one
of petitioners’ contentions. That statement describes current
law, among other things, as “barring purchases by certain
individuals[.]” (Emphasis added.) Current law, however,
more broadly bans “possession” by certain individuals. See
ORS 166.250 - 166.255; ORS 166.270 (prohibiting possession
by felons; persons found guilty of felonies except for insan-
ity; certain committed persons; persons with mental illness
and others subject to firearms prohibitions by court order;
minors (with exceptions); and adults who were found to be
within juvenile court jurisdiction on certain delinquency
allegations within prior four years). The “no” result state-
ment therefore must be modified to more accurately describe
current bans on “possession,” rather than “purchases.”*?

C. Summary

Next, petitioners challenge the summary, which must
contain “a concise and impartial statement” not exceeding
125 words that “summariz[es] the *** measure and its

1 To obtain more available words within the 25-word limit, when modifying
the “yes” result statement, the Attorney General need not include the current
phrase, “State Police must maintain registry.” Unlike the requirements that
apply to current owners set out in IP 43, section 4(3), that result is not so signif-
icant that it must be mentioned in the “yes” result statement. And, in any event,
the fact that a registry will be maintained is inherent in the registration excep-
tion, which already is mentioned in the “yes” result statement.

12 We disagree with petitioners that the “no” result statement must more
specifically identify the individuals who currently are not permitted to possess
firearms—including convicted felons, some civilly committed persons, persons
subject to firearms prohibitions by court order, and others. In that regard, the
more general reference in the “no” result statement to “certain individuals” sub-
stantially complies with ORS 250.035(2)(c).
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major effect.” ORS 250.035(2)(d). They argue that the sum-
mary carries forward the same problematic content from the
caption and vote result statements, and that other important
aspects of IP 43 are either omitted or are described using
only vague descriptions without any context. We agree with
several of petitioners’ arguments, as discussed below.

First, as with our earlier evaluation of the caption
and “yes” result statement, the summary inaccurately con-
veys that the registration exception in IP 43 is a general
exception that would continue after the effective date of the
proposed measure, when it in fact is limited to only exist-
ing weapons and magazines owned when the measure goes
into effect, unless inherited at a later date. Inaccurate word-
ing appears in two parts of the summary: (1) at the out-
set, in the phrase, “unless registered with State Police after
background check”; and, (2) near the end, in the phrase,
“[c]overed items not registered must be sold/surrendered/
destroyed.” We do not think that the later statement in the
summary, “[al]cquisition mostly prohibited after effective
date,” corrects the preceding inaccuracies—a voter easily
could understand the three quoted parts of the summary,
read together, to mean that a later-acquired weapon or
magazine would be permitted, if registered. In operation,
however, ownership would be limited to existing covered
items, once registered after the effective date (except for
those acquired by inheritance or pursuant to other user
exceptions). The summary must be modified to accurately
describe the registration exception.

Second and relatedly, to substantially comply with
ORS 250.035(2)(d), the summary must state that a current
owner must take one of the required, alternative actions
within 120 days of the effective date of IP 43 (that is, either
register a covered assault weapon or a large capacity maga-
zine, or sell, surrender, or destroy it). IP 43, §§ 4(83), 4(4). See
McCann/Harmon v. Rosenblum, 354 Or 701, 708, 320 P3d
548 (2014) (purpose of summary is “to give voters enough
information to understand what will happen if the initiative
is adopted”).

Third, petitioners argue that the summary does not
sufficiently convey that, under IP 43, the unlawful possession
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or transfer of an assault weapon or large capacity magazine
would be a Class B felony, imposing significant criminal pen-
alties. IP 43, § 4(6). The Attorney General responds that the
summary’s reference to “[c]riminal penalties” is sufficient.
We agree with petitioners that the creation of a new felony—
which carries far more significant penalties than a misde-
meanor—must be mentioned in the summary. Compare
ORS 161.605(2) (maximum term of indeterminate sentence
for Class B felony is 10 years); ORS 161.625(1)(c) (maximum
fine for Class B felony is $250,000); with ORS 161.615 (max-
imum sentences for misdemeanors range between 30 and
364 days); ORS 161.635(1) (maximum fines for misdemean-
ors range between $1,250 and $6,250). The summary must
be modified in that respect.!?

Fourth, petitioners challenge the statement in the
summary that IP 43 “may limit uses of covered items.”
(Emphasis added.) They argue that the registration condi-
tions set out in section 5(4)(b) amount, in effect, to a ban
on the use of registered assault weapons and large capacity
magazines on public lands, even for the purpose of hunt-
ing, target-shooting, or self-defense. The Attorney General
responds that the summary accurately conveys the proposed
measure’s restrictions on use; in her view, “the measure
specifies locations where registered firearms may be taken
or held, which may limit the lawful uses of those firearms.”
For the reason set out below, we agree with petitioners that
the summary does not accurately state that IP 43 would
impose limits on the use of registered items.

As explained earlier, IP 43 provides as follows. First,
in section 4(1), the proposed measure creates the new crime
of unlawful possession or transfer of an assault weapon or
large capacity magazine, “except as provided” in subsections
(2), (3), and (4) of section 4. Then, in subsections (3)(e) and
(4)(d) of section 4, the measure provides that any person who
owns a covered weapon or magazine prior to the effective
date may seek to register it within 120 days, and any person
who inherits such an item may seek to register it within

13 We do not mean to suggest that, to substantially comply with ORS
250.035(2)(d), the summary must state that IP 43 creates a “Class B” felony or
that it must include information about maximum terms and fines that would
apply to a Class B felony. We reject petitioners’ arguments to the contrary.
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120 days after acquiring title. Both those subsections cross-
reference section 5, which in turn sets out extensive require-
ments for registration. Most notably for our purposes here,
a person seeking to register a weapon or magazine must
submit satisfactory evidence that he or she possesses the
item only in certain locations, or in certain circumstances,
or both (e.g., on his or her own property, or on another’s prop-
erty with the owner’s express permission; on the premises
of a licensed dealer or gunsmith for lawful repair purposes;
at a public or private shooting range or gallery; at firearms
competitions, exhibitions, or displays with additional restric-
tions; or while transporting to an authorized location). IP
43, § 5(4)(b). Stated another way, after the effective date,
registration is the only means by which certain owners may
legally possess a covered weapon or magazine, and, as a con-
dition to registration, the measure imposes location and use
restrictions on qualifying owners.

Returning to the summary, we conclude that the
statement that IP 43 “may limit uses of covered items” is
inaccurate. That statement conveys that the proposed mea-
sure may—or may not—limit the use of registered assault
weapons or magazines. As explained, however, section 5
imposes several such restrictions as a condition to registra-
tion, which in turn is the only means of lawfully possess-
ing a covered item after the effective date. The summary
must be modified to state that the measure would limit the
use of covered items. See Conroy v. Rosenblum, 359 Or 601,
607, 380 P3d 299 (2016) (explaining how use of “might” in
a summary to describe a certain effect was inaccurate and
required modification); Fred Meyer, Inc. v. Roberts, 308 Or
169, 175, 777 P2d 406 (1989) (purpose of summary is to
“help voters understand what will happen if the measure is
approved” and “the breadth of its impact”).}

Finally, we observe that the Attorney General’s
summary uses more words than necessary to describe the
terms “assault weapon” and “large capacity magazine” (for
example, repeated use of the word “[s]lemiautomatic”), at the

4 We disagree with petitioners that, to substantially comply with ORS
250.035(2)(d), the summary must specifically identify particular limits on use;
rather, it is sufficient to state that IP 43 would limit use.
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expense of providing more useful descriptions of other parts
of IP 43. In modifying the summary, the Attorney General
should consider using fewer words to describe the prohibited
weapons and magazines, so that she can more accurately

describe the aspects of the proposed measure that we have
identified.

III. CONCLUSION

We refer the ballot title for IP 43 to the Attorney
General for modification of the caption, the “yes” and “no”
result statements, and the summary, as described in this
opinion.

The ballot title is referred for modification.
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APPENDIX

BE IT ENACTED BY THE PEOPLE
OF THE STATE OF OREGON:

SECTION 1. Sections 2 to 5 of this 2018 Act are added
to and made a part of ORS 166.250 to 166.470.

SECTION 2. The people of the State of Oregon find and
declare that a reduction in the availability of assault weap-
ons and large capacity ammunition magazines will promote
the public health and safety of the residents of this state.

SECTION 3. As used in sections 2 to 6 of this 2018 Act:
(1)(a) “Assault weapon” means any:

(A) Semiautomatic rifle that has the capacity to
accept a detachable magazine and has at least one of the
following:

(1)  Any grip of the weapon, including a pistol
grip, a thumbhole stock or any other stock, the use of which
would allow an individual to grip the weapon, resulting in
any finger on the trigger hand in addition to the trigger
finger being directly below any portion of the action of the
weapon when firing;

(i) Any feature capable of functioning as a
protruding grip that can be held by the non-trigger hand;

(iii) A folding or telescoping stock;

(iv) A shroud attached to the barrel, or that
partially or completely encircles the barrel, allowing the
bearer to hold the firearm with the non-trigger hand without
being burned, but excluding a slide that encloses the barrel;

(v) A forward pistol grip;

(vi) A flash suppressor, muzzle brake, muzzle
compensator, or threaded barrel designed to accommodate a
flash suppressor, muzzle brake, or muzzle compensator;

(vii) A bayonet mount; or

(viii) A grenade launcher or flare launcher;
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(B) Semiautomatic pistol, or any semiautomatic,
centerfire or rimfire rifle with a fixed magazine, that has
the capacity to accept more than 10 rounds of ammunition;

(C) Semiautomatic, centerfire rifle that has an
overall length of less than thirty inches;

(D) Semiautomatic pistol that has the capacity to
accept a detachable magazine and has at least one of the
following:

(1) Any feature capable of functioning as a
protruding grip that can be held by the non-trigger hand;

(i) A folding, telescoping or thumbhole stock;

(i1i) A shroud attached to the barrel, or that
partially or completely encircles the barrel, allowing the
bearer to hold the firearm with the non-trigger hand without
being burned, but excluding a slide that encloses the barrel,;

(iv) The capacity to accept a detachable maga-
zine at any location outside of the pistol grip; or

(v) A threaded barrel capable of accepting a
flash suppressor or forward pistol grip;

(E) Semiautomatic shotgun that has both of the
following:

(1) Any grip of the weapon, including a pistol
grip, a thumbhole stock or any other stock, the use of which
would allow an individual to grip the weapon, resulting in
any finger on the trigger hand in addition to the trigger
finger being directly below any portion of the action of the
weapon when firing; and

(i1) A folding or telescoping stock;

(F) Semiautomatic shotgun that has at least one of
the following:

(1) A fixed magazine capacity in excess of ten
rounds; or

(i1) An ability to accept a detachable magazine;

(G) Shotgun with a revolving cylinder; and
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(H) Conversion kit, part or combination of parts
from which an assault weapon can be assembled if those
parts are in the possession or under control of the same
person.

(b) “Assault weapon” does not include any firearm that
has been made permanently inoperable.

(2) “Criminal background check” has the meaning given
that term in ORS 166.432.

(3) “Department” means Department of State Police.

(4) “Detachable magazine” means an ammunition feeding
device that can be loaded or unloaded while detached from a
firearm and readily inserted into a firearm.

(5) “Fixed magazine” means an ammunition feeding device
contained in or permanently attached to a firearm in such
a manner that the device cannot be removed without disas-
sembly of the firearm action.

(6) “Large capacity magazine” means any ammunition
feeding device with the capacity to accept more than 10
rounds or any conversion kit or combination of parts from
which such a device can be assembled, but does not include
any of the following:

(a) A feeding device that has been permanently altered
so that it cannot accommodate more than 10 rounds;

(b) A .22 caliber tube ammunition feeding device; or

(¢) A tubular magazine that is contained in a lever-ac-
tion firearm.

SECTION 4. (1) Notwithstanding ORS 166.250 to
166.470, and except as provided in subsections (2) to (4) of
this Section 4, a person commits the crime of unlawful pos-
session or transfer of an assault weapon or large capacity
magazine if the person manufactures, imports, possesses,
purchases, sells or transfers any assault weapon or large
capacity magazine.

(2) Subsection (1) of this Section 4 does not apply to:
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(a) Any government officer, agent or employee, member
of the Armed Forces of the United States or peace officer as
that term is defined in ORS 133.005 if that person is other-
wise authorized to acquire or possess an assault weapon or
large capacity magazine and does so while acting within the
scope of that person’s duties;

(b) The manufacture of an assault weapon or large
capacity magazine by a firearms manufacturer for the pur-
pose of sale to any branch of the Armed Forces of the United
States or to a law enforcement agency in this state for use
by that agency or its employees, provided the manufacturer
is properly licensed under federal, state and local laws; or

(¢) The sale or transfer of an assault weapon or large
capacity magazine by a firearms dealer licensed under 18
U.S.C. 923 to any branch of the Armed Forces of the United
States or to a law enforcement agency in this state for use by
that agency or its employees for law enforcement purposes.

(83) Any person who, prior to the effective date of this law,
was legally in possession of an assault weapon or large
capacity magazine shall, within 120 days after the effective
date of this 2018 Act, without being subject to prosecution:

(a) Remove the assault weapon or large capacity maga-
zine from the state;

(b) Sell the assault weapon or large capacity magazine
to a firearms dealer licensed under 18 U.S.C. 923 for lawful
sale or transfer under subsection (2) of this section;

(¢c) Surrender the assault weapon or large capacity
magazine to a law enforcement agency for destruction;

(d) Render the assault weapon permanently inopera-
ble; or

(e) If eligible, register the assault weapon or large
capacity magazine with the Department as provided in
Section 5 of this 2018 Act.

(4) Any person who acquires an assault weapon or large
capacity magazine, for which registration was previously
properly obtained under Section 5 of this Act, by inheri-
tance, bequest or succession, or by virtue of the person’s



Cite as 363 Or 157 (2018) 181

role as executor or other legal representative of an estate or
trust, shall, within 120 days after acquiring title, without
being subject to prosecution under this section:

(a) Surrender the assault weapon or large capacity
magazine to a law enforcement agency for destruction;

(b) Transfer the assault weapon or large capacity mag-
azine to a firearms dealer licensed under 18 U.S.C. 923 for
lawful sale or transfer under subsection (2)(c) of this section;

(c) Render the assault weapon permanently inoperable;
or

(d) If eligible, register the assault weapon or large
capacity magazine with the Department and meet all of the
requirements under Section 5 of this 2018 Act, except the
time for registering shall run from the date of acquiring
title.

(5) Any person who moves into the state and immediately
prior to moving is in lawful possession of an assault weapon
or large capacity magazine, shall, unless exempt under
Section 4(2)-(4) of this Act, within 120 days:

(a) Surrender the assault weapon or large capacity
magazine to a law enforcement agency for destruction;

(b) Transfer the assault weapon or large capacity mag-
azine to a firearms dealer licensed under 18 U.S.C. 923 for
lawful sale or transfer under subsection (2)(c) of this section;
or

(¢) Render the assault weapon permanently inoperable.

(6) Unlawful possession or transfer of an assault weapon
or large capacity magazine is a Class B felony.

SECTION 5. (1) Any person seeking to register
an assault weapon or large capacity magazine with the
Department shall do so as provided in this section within
120 days after the effective date of this 2018 Act.

(2) In order to register an assault weapon under this sec-
tion, the owner of the assault weapon must:
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(a) Submit to the Department, on a form approved by
the Department, the owner’s name and address and the
identification number of each assault weapon owned by the
owner:

(b) Be the lawful owner of the assault weapon prior to
the effective date of this 2018 Act; and

(¢) Allow the Department to conduct a criminal back-
ground check of the person to confirm that the person is not
a prohibited possessor under ORS 166.250.

(83) In order to register a large capacity magazine under
this section, a person must:

(a) Submit to the Department, on a form approved by
the Department, the owner’s name and address and infor-
mation sufficient to identify any large magazine owned or
possessed by the owner;

(b) Be the lawful owner of the large capacity magazine
prior to the effective date of this 2018 Act; and

(¢) Allow the Department to conduct a criminal back-
ground check of the person to confirm that the person is not
a prohibited possessor under ORS 166.250.

(4) A person seeking to register an assault weapon or large
capacity magazine must submit evidence satisfactory to the
Department to establish that:

(a) The owner has securely stored the assault weapon
or large capacity magazine pursuant to existing law and, in
addition, as provided in any rules and regulations adopted
by the Department specifically relating to assault weapons
and large capacity magazines;

(b) The owner possesses any lawful assault weapon or
large capacity magazine only:

(A) On property owned or immediately controlled
by the registered owner;

(B) On property owned by another with the owner’s
express permission in a manner consistent with subsection
(4)(a) in this section;



Cite as 363 Or 157 (2018) 183

(C) On the premises of a firearms dealer or gun-
smith licensed under 18 U.S.C. 923 for the purpose of lawful
repair;

(D) While engaged in the legal use of the assault
weapon or large capacity magazine, at a public or private
shooting range, shooting gallery or other area designed and
built for the purpose of target shooting;

(E) At a firearms competition or exhibition, display
or educational project about firearms sponsored, conducted
by approved or under the auspices of a law enforcement
agency or a national or state-recognized entity that fosters
proficiency in firearms use or promotes firearms education;
or

(F) While transporting the weapon in a vehicle as
permitted in ORS 166.250 to one of the locations authorized
under this statute.

(5) Aregistered owner of an assault weapon or large capac-
ity magazine may not sell or transfer the assault weapon or
large capacity magazine except to a firearms dealer or to
a gunsmith licensed under 18 U.S.C. 923 for repair, lawful
sale or transfer or for the purpose of disposal as provided in
SECTION 3 of this 2018 Act.

(6) Aregistered owner of an assault weapon or large capac-
ity magazine may not purchase additional assault weapons
or large capacity magazines.

(7) A registered owner of a registered assault weapon or
large capacity magazine must report the loss or theft of such
weapon or magazine to the appropriate law enforcement
agency within 48 hours of the discovery of the loss or theft.

SECTION 6. (1) Upon receipt of a request from a per-
son seeking to register an assault weapon or large capacity
magazine, the Department shall determine from criminal
records and other available information whether the poten-
tial registrant is disqualified under ORS 166.250 from pos-
sessing the assault weapon or large capacity magazine.

(2) The Department may adopt a fee schedule for criminal
background checks as provided in ORS 166.414.
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(3) The Department shall establish a means of obtaining
the information that must be provided by owners of assault
weapons and large capacity magazines who qualify for reg-
istration under Section 5 of this 2018 Act, which information
must include the information required by Section 5 of this
Act, and any other information determined necessary by the
Department to carry out the purposes of this 2018 Act.

(4) The Department shall maintain a registry of the infor-
mation obtained by it pursuant to Sections 5 and 6(3) of this
2018 Act, and shall adopt rules concerning the administra-
tion of the registry, including but not limited to renewal and
revocation procedures and storage requirements for assault
weapons and large capacity magazines.

(5) The record of the information collected for registra-
tion under this section is exempt from disclosure under the
public records law in the same manner such information is
maintained under ORS 166.436.

SECTION 7. If any provision of this Act or its applica-
tion to any person or circumstance is held invalid, the inva-
lidity does not affect other provisions or applications of this
Act which can be given effect without the invalid provision
or application, and to this end the provisions of this Act are
severable. The people hereby declare that they would have
adopted this Chapter, notwithstanding the unconstitution-
ality, invalidity and ineffectiveness of any one of its articles,
sections, subsections, sentences or clauses.

SECTION 8. This Act shall take effect on January 1,
2019.



