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BALMER, J.
The judgment of the Tax Court is affirmed.
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BALMER, J.

The issue before us in this direct appeal from the
Oregon Tax Court involves the proper valuation, for prop-
erty tax purposes, of a shopping center that did not have
an anchor tenant on the assessment date. The Tax Court
accepted taxpayer’s valuation that significantly decreased
the value of the shopping center because it was missing an
anchor tenant and was more than 50 percent vacant on the
relevant date. Powell Street I LLC v Dept. of Rev., 22 OTR
423 (2017). On appeal, the Department of Revenue contends
that the Tax Court erred; according to the department,
the shopping center was required to be valued the same
as a shopping center that did have an anchor tenant and
was only 8-10 percent vacant. For the reasons that follow,
we reject the department’s argument and affirm the Tax
Court’s judgment.

OVERVIEW OF LAW

We begin with an overview of several familiar prop-
erty tax concepts: the definition of real market value, the
requirement that the tax be assessed on the “fee simple
interest” in the property, and the valuation methods used
by appraisers to determine real market value.

In general, the calculation of the property tax lev-
ied on a particular property begins with the property’s real
market value (RMV). See ORS 308.232; Dept. of Rev. v.
River’s Edge Investments, LLC, 359 Or 822, 825, 377 P3d
540 (2016) (both so providing). The real market value is the
amount that a hypothetical buyer would pay to a hypotheti-
cal seller on the assessment date. See Or Const, Art XI, § 11
(11)(a)(A) (defining real market value as “the amount in cash
that could reasonably be expected to be paid by an informed
buyer to an informed seller, each acting without compul-
sion in an arm’s length transaction occurring as of the
assessment date for the tax year”); see also ORS 308.205(1)
(using terms “informed buyer” and “informed seller”); ORS
308.205(2)(a) (referring to “amount a typical seller would
accept or the amount a typical buyer would offer that could
reasonably be expected by a seller of property”). The real
market value is derived from the “highest and best use” of
the property—the most profitable use, for which a buyer
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would be expected to pay the highest price. See Hewlett-
Packard Co. v. Benton County Assessor, 357 Or 598, 602, 356
P3d 70 (2015)(so explaining).

When the property is subject to leases (as is the
case for the shopping center here), the value for property tax
purposes may differ from the price that the owner actually
might receive for the property. That is because the property
tax is assessed on the fee simple interest in the property,
which is the value of all interests in the property, including
those of the owner (ordinarily the lessor) and any lessees.!
That rule was relied upon and explained in Swan Lake
Mldg. Co. v. Dept. of Rev., 257 Or 622, 478 P2d 393 (1970),
rehg den, 257 Or 628, 480 P2d 713 (1971). In that case, sub-
stantial portions of the property being valued were subject
to leases with remaining terms as long as 30 years. The
question was whether the leases should affect the valuation.
The taxpayer argued that they should because any buyer of
the property would take the property subject to those leases.

This court disagreed. It held that the actual terms
of those leases should not be used in calculating the value
because the value of all of the interests in the property—
including the lessee’s interest—is to be taxed against the
owner:

“In fixing the true cash value of land for property tax pur-
posesl,] the effect of existing leases on the value to the owner
is disregarded. The basis for such a principle is that the tax
is levied upon the land and is a tax upon all the interests

1 We note that the general rule requiring valuation of the fee simple interest
may not include some types of property interests, such as easements appurte-
nant. See Bayridge Assoc. Ltd. Partnership v. Dept. of Rev., 13 OTR 24, 28-29
(1994), affd, 321 Or 21, 892 P2d 1002 (1995) (stating that, for property tax pur-
poses, easements appurtenant are generally assessed as part of dominant estate,
not servient one); see also Tualatin Development v. Dept. of Rev., 256 Or 323,
329-30, 473 P2d 660 (1970) (citing with approval case holding that granting “the
equivalent of *** an easement” over property had the effect of “destroy[ing],
and as a fact it has destroyed, the taxable value” of the servient property (inter-
nal quotation marks and citation omitted)); see generally Joan M. Youngman,
Defining and Valuing the Base of the Property Tax, 58 Wash L Rev 713, 717-18
(1983) (while majority of cases value property subject to long-term leases by using
sum of all legal interests in given parcel, majority of cases also value property
subject to easement appurtenant by looking to owner’s remaining interest, not
fee simple). Because those exceptions to the general rule are not at issue here, we
express no opinion about them.
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into which the land might be divided. Admittedly, a lease
might decrease the price which the owner might receive;
however, the tax is not merely upon the owner’s interest;
the tax is upon all the interests in the land, including the
leasehold interest. This is so because of the corollary prin-
ciple that taxes are assessed only against the one having
title[.]”

257 Or at 625. If a property owner leased a property at
below-market rates, for example, then the value of the own-
er’s interest in the property is lower, but at the same time
the lessee’s leasehold interest is that much more valuable
and offsets the decrease:

“If the rent reserved in the lease is less than the property
is capable of producing, the lessee’s interest is more valu-
able and it is the entire group of interests in the property,
lessor’s and lessee’s, that is valued.”

257 Or at 629 (denying rehearing).

A “fee simple valuation” thus may deviate from the
ordinary concept of real market value. If the property is
leased at nonmarket rates, and if the lease will not termi-
nate on sale of the property, then the price that the owner
could obtain in the market could differ from the value used
for property tax purposes. See Joan M. Youngman, Defining
and Valuing the Base of the Property Tax, 58 Wash L. Rev 713,
716 (1983) (fee simple valuation allows “‘value’ to exceed the
amount which the holder of a restricted interest could com-
mand in an actual sale”).

Turning to valuation under Oregon law more gener-
ally, and broadly speaking, an appraiser determines the real
market value of a property by considering three different
approaches to valuation: the cost approach, the comparable
sales approach, and the income approach. OAR 150-308-
0240(2)(a); see River’s Edge, 359 Or at 827; Hewlett-Packard,
357 Or at 603 (explaining approaches). The appraiser is not
required to use all three approaches, but the appraiser must
consider them. OAR 150-308-0240(2)(a); see River’s Edge,
359 Or at 827; Hewlett-Packard, 357 Or at 603 (so stating).

We have outlined the three approaches in River’s
Edge and other cases. The comparable sales approach esti-
mates the value of the property by extrapolating from the
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prices paid for similar properties in the area. The cost
approach estimates the cost to recreate an equivalent prop-
erty. If valuing a factory, for example, the appraiser would
estimate the cost to build a similar factory. The income
approach assumes that the hypothetical buyer would pay
the present value of the stream of income that the property
will generate. Accordingly, the income approach calculates
that stream of future income, then discounts it by an appro-
priate capitalization rate. Seneca Sustainable Energy, LLC
v. Dept. of Rev., 363 Or 782, 799-800, 429 P3d 360 (2018).

If more than one approach is used, the appraiser
will then reconcile the values obtained from the various
approaches to obtain a final valuation. River’s Edge, 359
Or at 827; Hewlett-Packard, 357 Or at 603. The weight to
be given the different approaches is a question of fact that
depends on the record developed in the case. Pacific Power
& Light Co. v. Dept. of Rev., 286 Or 529, 533, 596 P2d 912
(1979); Brooks Resources Corp. v. Dept. of Revenue, 286 Or
499, 503-04, 595 P2d 1358 (1979).

FACTS AND PROCEEDINGS BELOW

As noted, this case involves determining the real
market value of a shopping center. The shopping center has
one anchor tenant space, plus some 21 other spaces of var-
ious sizes. The building’s total square footage is 118,000
square feet. The anchor tenant space is 54,000 square feet
of that.

The tax year at issue is 2014-15, so the assess-
ment date—the date as of which the property is valued—is
January 1, 2014. See ORS 308.007 (defining assessment date
and explaining relationship to tax year). On that date, the
anchor space was vacant. A discount grocer previously had
occupied the anchor space for 25 years, but it vacated the
space in January 2013 and ended lease payments in May
2013. Three other spaces also were vacant on the assess-
ment date. Those additional vacancies totaled 11,000 square
feet. The Tax Court found that the property had a 51 per-
cent vacancy rate on the assessment date, Powell Street I, 22
OTR at 426, and that finding is not at issue on appeal. The
Tax Court also noted testimony that tenants in the other
spaces had lease clauses that modified the lease terms if
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the anchor space was vacant. Such contractual provisions
are typical of the marketplace and can include lower rent
payments or even cancellation of the lease. 22 OTR at 425.

The Multnomah County Assessor initially found a
real market value of $14.7 million. Taxpayer appealed to the
Multnomah County Board of Property Tax Appeals, which
found the same value. Taxpayer then appealed to the Tax
Court, and the Department of Revenue intervened as a
defendant.? The parties petitioned for the matter to be spe-
cially designated to go directly to the Regular Division of the
Tax Court, under TCR 1C, and that petition was granted.

At trial before the Tax Court, both taxpayer and
the department presented appraisals, and their appraisers
testified in court. The appraisers agreed that the fee sim-
ple estate is the basis for the valuation, which includes,
when leased property is involved, “the lessor’s interest (i.e.,
the leased fee) and the lessee’s interest (i.e., the leasehold).”
Appraisal Institute, The Appraisal of Real Estate 441 (14th
ed 2013). The two appraisers also reached similar conclu-
sions on a number of facts that went into their appraisals.?
Both concurred that the highest and best use of the property
was its current use as a shopping center. Both also reached
roughly similar conclusions regarding the market rents per
square foot of shopping center space: The appraisers agreed
on a value of $9 per square foot for the anchor space, though
they differed somewhat on the other spaces. Both apprais-
ers also reached similar conclusions regarding what would
be the market vacancy rate for a similar shopping center.
Taxpayer’s appraiser concluded that the market vacancy
rate would be 10 percent. The department’s appraiser con-
cluded that the market vacancy rate would be eight percent.

The primary dispute between the appraisers was
whether this shopping center should be valued as if it did

2 Although both the Multnomah County Assessor and the department were
defendants in the Tax Court and are appellants in this court, only the depart-
ment has filed a substantive brief before this court. Accordingly, from this point
we will use “department” to refer to actions taken either by the department or by
the Multnomah County Assessor.

3 The appraisers disagreed on some facts, and those differences affected the
appraisers’ final valuations. Except as discussed, however, those differences are
not at issue on appeal.
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have a market vacancy rate. Both appraisers referred to that
concept as whether the property should be valued as being
at “stabilized” or “non-stabilized” occupancy.* As we discuss
in more detail below, taxpayer’s appraiser concluded—and
the Tax Court found—that the property at issue here was
“non-stabilized” because it was missing its anchor tenant
and the property’s overall occupancy rate of less than 50
percent represented a major deviation from market vacancy
rates. In contrast, the department’s appraiser concluded
that the property should be considered “stabilized.”

As will be seen, that dispute affected the apprais-
ers’ different applications of both the comparable sales
approach and the income approach to determining real
market value. With respect to comparable sales, taxpay-
er’s appraiser examined comparable “non-stabilized” shop-
ping malls—those exhibiting high vacancy rates—while
the department’s appraiser compared the subject property
to “stabilized” shopping malls, which had market vacancy
rates. Similarly, in applying the income approach, taxpay-
er’s appraiser first estimated rental income from the shop-
ping center using market vacancy rates and market rents,
and then deducted $4.71 million in “projected stabilization
costs” to reflect the costs that any owner would need to
incur to bring the shopping mall to “stabilized” occupancy.
Although the department’s appraiser also based his income
approach valuation on the assumptions of market vacancy
rates and market rents, consistent with his view that the
property should be viewed as stabilized, he did not make
any deduction for the costs that needed to be incurred to
achieve a market occupancy rate.

We return to the underlying dispute over whether
the property was stabilized or non-stabilized. Taxpayer’s

4 A property is stabilized when it has a “stabilized occupancy”™

“The occupancy of a property that would be expected at a particular point
in time, considering its relative competitive strength and supply and demand
conditions at the time, and presuming it is priced at market rent and has had
reasonable market exposure. A property is at stabilized occupancy when it is
capturing its appropriate share of market demand.”

Appraisal Institute, Dictionary of Real Estate Appraisal 219 (6th ed 2015). Or as
the department’s attorney defined it for the Tax Court: “Stabilization is *** when
a vacancy rate is at the market vacancy [rate].”



Cite as 365 Or 245 (2019) 253

appraiser explained that, because the property lacked an
anchor tenant and was non-stabilized, the only potential
buyers for the property would be “value add” buyers. Those
are “a somewhat narrow range of opportunistic investors”
who are willing and able to incur substantial risk and effort
to bring the property back up to stabilized lease rates.
Because of the money, time, effort, and overall risk involved,
“value add” buyers will expect a higher return on their
investment, and so they will pay substantially less for the
property. The department’s appraiser disagreed, contending
that the property was stabilized. He considered tenant turn-
over as normal market behavior, and he noted that (as of
the assessment date) the anchor tenant spot had only been
vacant for a year, a relatively short period for a large com-
mercial space. In effect, the department’s appraiser argued
that the anchor tenant vacancy here should be treated
as a passing fluctuation in occupancy. In his view, only if
an anchor tenant spot had been vacant for a substantial
period would he consider the property to be non-stabilized.
The department’s appraiser agreed that, if a property was
non-stabilized, then the sorts of adjustments to value made
by taxpayer’s appraiser—those costs necessary to bring the
property back up to stabilized occupancy rates—would be
appropriate.

The appraisers’ factual disagreement over whether
the property was stabilized ultimately led the two apprais-
ers to different conclusions regarding value. As noted, to
determine real market value, taxpayer’s appraiser used both
the comparable sales approach and the income approach.
(He also considered, and rejected, the cost approach, but
that decision is not at issue here.) His comparable sales
approach, which considered “non-stabilized” shopping malls
around the state, led him to find a value of $10.01 million.
Using the income approach, he initially calculated a real
market value of $14.95 million using market rents for the
shopping center at market vacancy rates. That, however,
was the value for the property if it were stabilized. Because
the property was not stabilized, in his view, he concluded
that the initial value should be reduced by $4.71 million.
Those costs consisted primarily of tenant improvements
that would be necessary to fill the anchor tenant space,
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leasing commissions, rent concessions, and a turn-around
profit incentive reflecting the risks associated with bringing
the property back to stabilized occupancy. That amount did
not include—because they were not known as of the valua-
tion date—additional substantial costs that likely would be
imposed by the City of Portland for parking lot landscap-
ing, bicycle parking, ADA upgrades, and storm water waste
improvements, all of which would be triggered by the nec-
essary tenant improvements. Those expenses were not spe-
cific to this particular owner of the property—they would
have been required of any owner who wanted to increase
the occupancy rate towards the market level. Accordingly,
using the income approach, the appraiser found a value of
$10.25 million. Taxpayer’s appraiser then reconciled the two
values, giving equal weights to the income approach and the
comparable sales approach. His final valuation was $10.13
million.

The department’s appraiser used all three
approaches. Regarding the income approach, he calculated
the value of the property by determining a projected income
stream for the property using market vacancy rates and
market rents, and then discounting it to present value, which
resulted in a value of $17.3 million. Because he categorized
the property as stabilized, his valuation did not reflect any
costs that had to be incurred to bring the property to the
market occupancy level, that is, to “stabilize” the property’s
occupancy. In applying the comparable sales approach, the
department’s appraiser rejected taxpayer’s use of non-stabi-
lized property sales, and instead looked at more local sales
of shopping malls—all of which were stabilized. Based on
those comparables, he found a value of $18.8 million. The
department’s appraiser also did a cost approach, which
led him to a value of $19.8 million. He then reconciled the
differing values based on the three approaches. He placed
primary emphasis on the income approach and secondary
emphasis on the comparable sales and cost approaches. His
final valuation conclusion was $17.5 million.

The Tax Court ultimately accepted the $10.13 mil-
lion value found by taxpayer’s appraiser. The court agreed
with taxpayer that the substantial vacancy and missing
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anchor tenant significantly affected the market for the
property. See 22 OTR at 435. The court rejected the depart-
ment’s argument that the property should be considered
“stabilized,” which was the premise for the department’s val-
uation. See 22 OTR at 434-35, 438, 440-41. The Tax Court
also rejected the department’s argument that taxpayer had
not valued the fee simple estate, as required by Swan Lake.
The court noted that taxpayer had used market rents in the
income approach, but then took a “substantiated” deduction
for the costs that would be needed to stabilize the property.
22 OTR at 435. The propriety of that deduction, the court
concluded, had nothing to do with valuing the fee simple
estate or using market rents. Id. at 435-36. In accordance
with that ruling, the Tax Court entered a judgment that
lowered the real market value of the property to $10.13 mil-
lion, as of January 1, 2014.

The department (and the Multnomah County
Assessor) appealed to this court.

ANALYSIS

We review the Tax Court’s opinion for errors of law
or for lack of substantial evidence in the record to support
the court’s decision. ORS 305.445.

The department contends that the Tax Court erro-
neously valued the property based on taxpayer’s individu-
alized ownership of the property—a valuation constrained
by the high vacancy rate—rather than determining the
market value of the property itself. As noted, the real mar-
ket value is defined by looking at what a hypothetical buyer
would pay a hypothetical seller. See Or Const, Art XI, § 11
(11D)(@)(A); ORS 308.205(1). The department, focusing on the
“hypothetical seller” part of the definition, contends that
valuations of leased property always must use market rents
and market vacancy rates, even when a property’s actual
rent or vacancy rates are substantially different.

Taxpayer’s appraiser did use both market rents and
market vacancy rates, as required by Swan Lake, 257 Or
622, to calculate the stabilized value of the property, and
the department does not dispute that. The department
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maintains, however, that deducting stabilization costs from
that value functionally leads back to a value peculiar to the
particular owner, rather than the value to the hypotheti-
cal owner required by statute. Specifically, the department
asserts that the substantial vacancy rate and missing anchor
tenant here are the peculiar characteristics of the owner—
taxpayer—and not of the property itself. As the department
puts it, this court should “remove[] any consideration of
the skill and luck of a particular owner in negotiating con-
tracts, and keepl] the focus rightfully on the property, not
the owner.” The department adds, “A typical owner would
not have had the same abnormally high vacancy that Powell
Street had.” The use of market rents and market vacancy
rates consistent with Swan Lake, the department argues,
would have removed the owner’s characteristics from the
valuation equation.

The department is largely correct about the under-
lying legal principles. Both the statutory and constitu-
tional definitions of “real market value” are based on what
“an informed buyer” would pay to “an informed seller” on
the assessment date. Or Const, Art XI, § 11(11)(a)(A); ORS
308.205(1). It is undisputed that both “an informed buyer”
and “an informed seller” refer to hypothetical buyers and
sellers. See River’s Edge Investments, 359 Or at 825; Boise
Cascade Corp. v. Dept. of Rev., 12 OTR 263, 266 (1991) (to
estimate real market value, “the appraiser attempts to rep-
licate the positions of a hypothetical buyer and a hypotheti-
cal seller”). The peculiarities of the actual owner of the prop-
erty are not considered. Boise Cascade, 12 OTR at 266 (in
determining real market value, appraiser “ignore[s] the spe-
cific circumstances or peculiarities associated with specific
owners of property”). The buyer and seller must be hypoth-
esized to be “typical.” See ORS 308.205(2)(a) (department’s
rules for determining real market value must accord with
principle that real market value will look to “[tlhe amount
a typical seller would accept or the amount a typical buyer
would offer that could reasonably be expected by a seller of
property”).

But the department then takes another step that
is not supported by the record in this case. Its conclusion
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that the vacancy rates here are a characteristic of taxpayer,
rather than of the property, appears to be based on the fol-
lowing syllogism:

e a property’s actual vacancy rate depends on the
owner’s skill in negotiating leases;

o the owner’s skill in negotiating leases is a charac-
teristic of the owner and not the property;

e therefore, valuing the property based on the actual
vacancy rate is impermissibly valuing a character-
istic of the owner.

Beyond the mention of the owner’s negotiating “skill,” the
department does not otherwise discuss what test, factors, or
criteria would separate characteristics of the property from
characteristics personal to the owner.

We accept for purposes of argument the depart-
ment’s premise that, if an owner has an unusual skill level
either above or below that of a typical owner, then that
might be a personal characteristic of the owner rather than
a characteristic of the property, and thus should not to be
used in determining real market value, which is based on a
transaction between a hypothetical seller and a hypothetical
buyer. Using market rents, as this court did in Swan Lake,
has the effect of eliminating from the valuation equation
the owner’s personal skill in leasing the property.® Using
market rents means that the real market value will not be
affected by a property owner whose poor negotiating skills
led to below-market rents or whose extraordinary negotiat-
ing skills led to above-market rents.

We also will assume that the same logic applies to
vacancy rates, which is the primary issue in dispute here. If
the owner of a shopping center has driven out tenants by mis-
management, then that mismanagement is a characteristic

® The holding in Swan Lake may have that effect, but that was not the under-
lying reasoning. As we noted previously, Swan Lake was based on an affirmative
requirement to value the fee simple interest, not a refusal to value the owner’s
personal characteristics. 257 Or at 625. Nevertheless, the court’s direction to use
market rents would result in removing from the property’s value a particular
owner’s skill in negotiating leases.
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of the owner and generally should not affect the property’s
real market value for ad valorem tax purposes.®

In this case, however, the Tax Court rejected the
factual underpinning on which the department’s syllogism
rested: that the anchor tenant vacancy was, in fact, a char-
acteristic of taxpayer and not of the property. The depart-
ment had not presented evidence that either the departure
of the prior anchor tenant, or the fact that a new anchor
tenant had not filled the space by the assessment date, had
anything to do with the personal characteristics of this tax-
payer. Rather, the Tax Court found that:

“[N]Jothing in the record suggests that the approvals
needed, the nonconforming upgrades required, or esti-
mated funds and time necessary to place an interested
anchor tenant into the subject property are unusual or out-
side market norms. They cannot accordingly be deemed to
be attributable to poor property management, which would
go to actions or skills of the particular owner and would
accordingly not be relevant for purposes of property assess-
ment and taxation.”

22 OTR at 437.

We agree. To the extent that the department dis-
putes the Tax Court’s factual findings on this issue, we con-
clude that they were supported by substantial evidence that
the former operator of the anchor tenant space vacated for
reasons that had nothing to do with taxpayer. The record
shows that the operator “was 70, he was ill, [and] he had
another store that was struggling that had closed and he
still had to pay on it.” The department does not point to con-
trary evidence, nor does it argue on appeal that a typical
owner would have been able to fill the anchor tenant space
by the assessment date, even though the owner here did not.
Indeed, while the anchor tenant space had been vacant 12
months at the assessment date, both the department’s and
the taxpayer’s appraisers were in general agreement that
that period was well within market norms (the department’s

6 We do not decide that point, in part because certain types of mismanage-
ment—in particular, an owner who has allowed a property to fall into disrepair—
may well affect the real market value of the property, even though it also causes
tenants to leave.
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appraiser testified that it could take up to 18 months to find
a new anchor tenant; taxpayer’s appraiser estimated 24
months). Thus, we must accept the Tax Court’s finding that
the property value would have been burdened by a substan-
tial vacancy regardless of the seller’s identity. The vacancy
was not a characteristic of this particular owner’s skill level;
it was a characteristic of the property.

The department makes a separate legal argument
based on First Interstate Bank v. Dept. of Rev., 306 Or 450,
760 P2d 880 (1988). It contends that the value that the Tax
Court ascribed to the property is the investment value for
this particular taxpayer, rather than its value to a hypo-
thetical buyer, a result that the department asserts is pro-
hibited by First Interstate. We turn to that decision.

First Interstate involved the valuation of multiple
lots in a subdivision that had a single owner. See 306 Or at
452. The department had sent a memorandum to county tax
assessors approving valuation using a “developer’s discount.”
Id. at 453-54. The taxpayer sought to take advantage of that
concept, arguing for a “valuation method [that] reduces the
market price of the properties by a rate of return based on
expected profit, taking into account the expected time nec-
essary to sell the lots.” Id. at 454 (footnote omitted). This
court rejected the taxpayer’s argument. Id. at 455.

The department reads First Interstate to prohibit
a valuation methodology that takes into account the prop-
erty owner’s cost to sell or improve properties, on the ground
that doing so would result in an investment value for that
particular owner rather than the real market value of the
property, which assumes a hypothetical seller of the prop-
erty. The department relies on the following quote from that
opinion:
“Reduction by this method results in a determination of
the properties’ value to the current owner or their value as
an investment. This is not the market value, which is the
price that each property would receive on the open mar-
ket. While in certain circumstances the value to the owner
might equal the market value, the value to the owner can-
not be equated with the market value.”

306 Or at 454 (citation omitted).
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First Interstate does not support the broad rule of
law for which the department advocates. In First Interstate,
the court held that the unit of property being assessed was
not the subdivision as a whole, as the taxpayer had argued,
but each individual tax lot within the subdivision. Id. at
453. The highest and best use for each of those lots was for
“construction of a single-family residence.” Id. at 454. The
“developer’s discount,” then, was problematic for two rea-
sons. First, the discount did not value the individual lots; it
valued the lots as a single package. Id. at 454. Second, the
discount “does not assess the value of the properties if put to
their highest and best use, but reduces their value to arrive
at the value of the properties considered as an investment.
Investment is not the highest and best use of the proper-
ties.” Id. at 455. The court added that, if each lot’s highest
and best use had been as “part of a group of lots,” then “it
would be appropriate to assess that lot based on its value as
part of a group.” Id. at 453 n 2.

The factors on which the court relied in First
Interstate, simply are not present here. In contrast to that
case, the property here is being valued at its highest and
best use; the appropriate unit is being valued; and the
non-stabilized occupancy of this property would impair
its value to any seller, not simply to this taxpayer. As we
have explained, the Tax Court found that the anchor tenant
vacancy was a condition of the property and not of this par-
ticular taxpayer, and that the vacancy would burden the
property even if owned by a hypothetical seller.

For the reasons discussed above, we reject the
department’s argument that the Tax Court committed legal
error by failing to correctly apply this court’s decisions in
Swan Lake and First Interstate.

We return to the underlying question of the real
market value of the property at issue—what a hypotheti-
cal buyer would pay a hypothetical seller for the property
on the assessment date. Here, that question reduces to the
central dispute between the parties over whether the prop-
erty should be considered stabilized or non-stabilized. With
respect to appraisal methodologies or other means of deter-
mining value, this court has held that, in the absence of a
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statute or regulation that requires a particular valuation
method, the determination of the appropriate methodology
is a question of fact. Bylund v. Dep’t of Revenue, 292 Or 582,
585, 641 P2d 577 (1982) (“methods of accounting or valu-
ation, unless these are prescribed by law or regulation,”
are determined “by evidence in the record”); see also Bend
Millwork v. Dept. of Revenue, 285 Or 577, 586, 592 P2d 986
(1979) (judicial adoption of a method of valuation in a par-
ticular case “was not the statement of a ‘legal principle’ or a
rule of law,” but “merely a finding of fact on the record before
the court that the method should be applied in that case and
a disposition of the factual controversy by application of that
appraisal method”). The Tax Court recognized that princi-
ple here, stating that, “unless otherwise prescribed by law
or regulation, methods of valuation are analyzed in light of
the evidence introduced by the parties.” Powell Street I, 22
OTR at 434; see also id. at 436.

No statute or regulation prescribes whether or
when a leased property should be considered stabilized or
non-stabilized for valuation purposes. The Tax Court cor-
rectly treated that valuation methodology issue as one to
be resolved based on the evidence. Taxpayer presented evi-
dence that, because the property was non-stabilized, poten-
tial buyers of the property were limited to “a somewhat nar-
row range of opportunistic investors” who would be able and
willing to incur the time, effort, and risk to bring the prop-
erty back to stability. That is the set of “informed buyer|[s]”
whose purchase prices will determine real market value
for property tax purposes. See Or Const, Art XI, § 11(11)(a)
(A); ORS 308.205(1). Taxpayer presented evidence that such
buyers would only buy the property at a substantial discount
that would allow them to recover their costs and compen-
sate them for market risk. Those findings were supported
by substantial evidence, and the department does not con-
tend otherwise. The Tax Court resolved the factual dispute
over whether it was appropriate to consider stabilization in
valuing the property, and, if so, whether the property was
stabilized, by agreeing with taxpayer’s appraiser as to the
appropriate methodology and also with that appraiser’s cal-
culations. That finding, too, and the Tax Court’s ultimate
conclusion on value, was supported by substantial evidence
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in the record. Accordingly, the Tax Court did not err in find-
ing that the real market value of the property was $10.13
million, as of January 1, 2014.

The judgment of the Tax Court is affirmed.



