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DUNCAN, J.

The decision of the Court of Appeals is reversed. The
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DUNCAN, J.

Aggravated identity theft is defined by ORS
165.803, which the legislature enacted to create a new, more
serious crime than identity theft as defined by ORS 165.800.
The state can charge a defendant with aggravated identity
theft by aggregating multiple identity thefts. In this case,
the state charged defendant with one count of aggravated
identity theft, based on his possession of files containing
personal information regarding 27 other persons. Based on
that same conduct, the state also charged defendant with
27 counts of identity theft. Defendant pleaded guilty to all
the counts, but argued that his identity thefts merged into
his aggravated identity theft because each of the identity
thefts was a lesser-included offense of the aggravated iden-
tity theft. The trial court rejected defendant’s argument and
entered separate convictions for each of the identity thefts
and the aggravated identity theft.

Defendant appealed, renewing his argument that
his identity thefts merged into his aggravated identity theft
because each of his identity thefts was a lesser-included
offense of his aggravated identity theft. The state did not
dispute that each of defendant’s identity thefts was a lesser-
included offense of his aggravated identity theft, but argued
that, because there were 27 victims, the trial court could
impose 27 separate convictions. The Court of Appeals agreed
with the state. State v. Gensitskiy, 287 Or App 129, 401 P3d
1219 (2018).

On review, we hold that the trial court erred in fail-
ing to merge defendant’s multiple identity thefts into his
aggravated identity theft. As we explain below, the legis-
lature intended that, if the state aggregates multiple iden-
tity thefts to serve as the basis for an aggravated identity
theft, the identity thefts are lesser-included offenses of the
aggravated identity theft. Because the identity thefts are
lesser-included offenses of the aggravated identity theft,
they merge into the aggravated identity theft under ORS
161.067(1), which, as relevant here, requires merger when
the same conduct violates two statutory provisions and all
the elements of one of the provisions are included in the
other. Contrary to the state’s argument, which the Court of
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Appeals accepted, ORS 161.067(2) does not preclude merger.
ORS 161.067(2) provides, in part, that when the same
conduct—“though violating only one statutory provision”—
involves two or more victims, there are as many separately
punishable offenses as there are victims. ORS 161.067(2)
is applicable only when the same conduct or criminal epi-
sode violates a single statutory provision. Thus, it does
not apply when, as here, the conduct at issue violates the
identity theft statute and the aggravated identity statute,
which are separate statutory provisions. Finally, merger of
defendant’s identity thefts into his aggravated identity theft
is consistent with the legislative goal of ensuring accurate
criminal histories because a conviction for the aggregate
offenses accurately reflects the component offenses and their
victims.

For those reasons, we reverse the decision of the
Court of Appeals and the judgment of the trial court, and
we remand for merger of defendant’s identity thefts into his
aggravated identity theft and resentencing.

I. HISTORICAL AND PROCEDURAL FACTS

During a traffic stop, defendant consented to a
search of his car, which resulted in the discovery of 27 files
he had taken from the rental office of an apartment com-
plex. The files contained information about tenants of the
complex, including information that constituted “personal
identification” for the purposes of the identity theft stat-
utes, such as names, addresses, telephone numbers, driv-
er’s license numbers, and Social Security numbers. See ORS
165.800(4)(b) (defining “personal identification”). Each of the
27 files contained the personal identification of at least one
person whose personal identification was not in any of the
other files.

A. Trial Court Proceedings

As mentioned, the state charged defendant with one
count of aggravated identity theft and 27 counts of identity
theft.! Identity theft is defined by ORS 165.800, which pro-
vides, in part:

! The state charged defendant with a total of 30 counts: one count of aggra-
vated identity theft (count 1); one count of second-degree burglary, ORS 164.215,
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“1) A person commits the crime of identity theft if the
person, with the intent to deceive or to defraud, obtains,
possesses, transfers, creates, utters or converts to the per-
son’s own use the personal identification of another person.

“(2) Identity theft is a Class C felony.”

In keeping with the wording of ORS 165.800, each of
the identity theft counts alleged that defendant “did unlaw-
fully, with the intent to deceive or defraud, obtain, possess,
transfer, create, utter or convert to [his] own use the per-
sonal identification of another[]” In addition, each of those
counts alleged that the identity theft was committed as part
of “the same act and transaction” as the other identity theft
counts and the aggravated identity theft count. The identity
theft counts did not include the names of the persons whose
identifications were at issue, but they did specify that each
of the identity thefts involved “personal identification from a
different person” than in the other identity thefts.?

Based on the conduct underlying the identity theft
counts, the state also charged defendant with one count of
aggravated identity theft, which is defined by ORS 165.803.
Specifically, the state charged defendant with violating ORS
165.803(1)(d), which provides:

“(1) A person commits the crime of aggravated identity
theft if:

¢esk o ok ok ok

for entering a building to commit theft of the files (count 2); 27 counts of identity
theft (counts 3-29), and one count of third-degree theft, ORS 164.043, for theft
of the files (count 30). Defendant pleaded guilty to all the counts, but only his
convictions for aggravated identity theft and identity theft are at issue on appeal.

2 To illustrate, the first two identity theft counts were as follows:

“COUNT 3

“As part of the same act and transaction alleged in Count 1 [aggravated
identity theft]: The defendant *** did unlawfully, with the intent to deceive
or defraud, obtain, possess, transfer, create, utter or convert to the person’s
own use the personal identification of another.

“COUNT 4

“As part of the same act and transaction alleged in Count 1 [aggravated
identity theft]: The defendant *** did unlawfully, with the intent to deceive
or defraud, obtain, possess, transfer, create, utter or convert to the person’s
own use the personal identification of another, to wit: personal identification
from a different person than from each of counts 3-29.”
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“d) The person violates ORS 165.800 and has in the
person’s custody, possession or control 10 or more pieces of
personal identification from 10 or more different persons.

“(2) Aggravated identity theft is a Class B felony.”

Pursuant to a plea agreement, defendant signed a
plea petition in which he agreed to plead guilty to all counts
and expressly reserved the right to argue that the identity
thefts merged into the aggravated identity theft. At the plea
hearing, defendant pointed out that the state had alleged
that each of the identity thefts was part of the same act and
transaction as the aggravated identity theft, and he argued
that the trial court could not convict him for “multiple sin-
gle victim crimes” and a “multiple victim” crime, based on
the same conduct and victims. The state disagreed, arguing
that the identity thefts did not merge into the aggravated
identity theft because each identity theft had a different
victim. The trial court accepted the state’s argument and
entered separate convictions for each of the identity thefts
and the aggravated identity theft.

B. Court of Appeals Proceedings

Defendant appealed, renewing his argument that,
when the state aggregates identity thefts in order to charge
aggravated identity theft, each identity theft is a lesser-
included offense of the aggravated identity theft. In support
of his argument, defendant relied on ORS 161.067, which
establishes rules for when statutory violations, based on the
same conduct or criminal episode, constitute “separately
punishable offenses.” That statute provides, in part:

“(1) When the same conduct or criminal episode vio-
lates two or more statutory provisions and each provision
requires proof of an element that the others do not, there
are as many separately punishable offenses as there are
separate statutory violations.

“2) When the same conduct or criminal episode,
though violating only one statutory provision involves two
or more victims, there are as many separately punishable
offenses as there are victims. ***

“B) When the same conduct or criminal episode vio-
lates only one statutory provision and involves only one
victim, but nevertheless involves repeated violations of the
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same statutory provision against the same victim, there
are as many separately punishable offenses are there are
violations, except that each violation, to be separately pun-
ishable under this subsection, must be separated from
other such violations by a sufficient pause in the defen-
dant’s criminal conduct to afford the defendant an oppor-
tunity to renounce the criminal intent.”

ORS 161.067 identifies circumstances in which a
court can enter separate convictions for violations based on
the same conduct or criminal episode. State v. White, 341
Or 624, 637-38, 147 P3d 313 (2006). In other words, it iden-
tifies circumstances in which violations based on the same
conduct or criminal episode do not merge; if those circum-
stances do not exist, then the violations merge.

Defendant argued that ORS 161.067(1) applied,
but that its conditions were not satisfied, and, therefore,
the trial court could not enter separate convictions under
that subsection for his identity thefts and his aggravated
identity theft. ORS 161.067(1) applies when “the same con-
duct or criminal episode violates two or more statutory pro-
visions,” and it allows for separate convictions only when
“each provision requires an element that the others do not.”
Thus, as relevant here, a court cannot enter separate con-
victions under ORS 161.067(1) for violations of two statutory
provisions if the violations are based on the same conduct
and one of the violations is a lesser-included offense of the
other. See State v. Tucker, 315 Or 321, 331, 845 P2d 904
(1993) (holding that the requirements for separate convic-
tions under former ORS 161.062(1) (1985), repealed by Or
Laws 1999, ch 136, § 1—which is the “not quite identical
twin” of ORS 161.067(1), State v. Crotsley, 308 Or 272, 276
n 3, 779 P2d 600 (1989)—“are not met where one offense
charged truly is a lesser included offense of another offense
charged, that is, when the former has no elements not also
present in the latter, even though the latter has additional
elements not present in the former”). Applying that rule,
defendant argued that his identity thefts merged into his
aggravated identity theft. Defendant’s theory was that, to
prove aggravated identity theft under ORS 165.803(1)(d),
the state was required to prove at least 10 identity thefts as
lesser-included offenses and that, in this case, the state had
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based the aggravated identity theft count on all 27 of the
identity theft counts because all of the identity thefts were
alleged to have been committed as part of the same act and
transaction as the aggravated identity theft.

The state did not dispute that each of defen-
dant’s identity thefts was a lesser-included offense of the
aggravated identity theft or that, as a general rule, ORS
161.067(1) requires merger of lesser-included offenses into
greater-inclusive offenses. But the state argued that ORS
161.067(2), as interpreted by the Court of Appeals in State
v. Munoz-Juarez, 271 Or App 261, 350 P3d 516 (2015), cre-
ates an exception to that general rule when the offenses
have different victims. It took the position that, “[wlere it
not for ORS 161.067(2), all of defendant’s counts of iden-
tity theft would, in fact, merge with the greater offense of
aggravated identity theft,” but that ORS 161.067(2) requires
“as many separately punishable offenses as there are vic-
tims.” Because there were 27 identity thefts, each with its
own victim, the state argued that there had to be 27 pun-
ishable offenses. Accordingly, the state conceded that one
of the identity thefts merged into the aggravated identity
theft, but contended that the other 26 identity thefts did not,
explaining:

“ORS 161.067(1) and (2) should compel the merger of one
of defendant’s counts of identity theft with the aggravated
identity theft count. Subsection (1) requires the merger,
because identity theft is a lesser-included offense. However,
ORS 161.067(2) forecloses merger of any of the remaining
counts of identity theft, because each count represents a
different victim.”

(Emphasis in original.)

The Court of Appeals agreed with the state, con-
cluding that its decision in Munoz-Juarez was controlling.
Gensitskiy, 287 Or App at 133. In Munoz-Juarez, the Court
of Appeals relied on a footnote in one of its earlier decisions,
State v. Owens, 102 Or App 448, 795 P2d 569, rev den, 311
Or 13 (1990), for the proposition that “‘ORS 161.067(2) fore-
closes merger in all cases in which a single criminal epi-
sode involves multiple victims.”” Munoz-Juarez, 271 Or App
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at 265 (quoting Owens, 102 Or App at 452 n 6) (emphasis in
Owens)).

In Owens, the defendant was convicted of first-
degree robbery and third-degree theft for using force against
a store clerk to steal a carton of cigarettes. Owens, 102 Or
App at 450. The Court of Appeals held that the guilty ver-
dicts for those offenses did not merge under ORS 161.067(1),
because each of the offenses required proof of an element
that the other did not. Id. It then added that, even if that was
incorrect, merger was foreclosed by ORS 161.067(2) because
the offenses had different victims; specifically, the clerk was
the victim of the robbery and the store owner was the victim
of the theft. Id. at 451 (holding that, because “there were two
victims of defendant’s offenses,” there were two separately
punishable offenses under ORS 161.067(2)).

Judge Graber dissented, noting that ORS 161.067(2)
“plainly refers and applies only to ‘conduct *** violating
only one statutory provision.’” Id. at 454 (Graber, J., dissent-
ing) (emphasis in original). Judge Graber concluded that the
majority had erred in concluding that ORS 161.067(2) pre-
cluded merger:

“It is correct, as the majority notes, that there were
separate victims of defendant’s violations of two statutes.
Nevertheless, the majority dances around the fact that
there were two statutes violated [the robbery statute and
the theft statute]. ORS 161.067(2) is very clearly limited to
circumstances where the defendant’s conduct violates only
one statutory provision.”

Id. (emphasis in original). Thus, in Owens, the Court of
Appeals majority applied ORS 161.067(2) to violations of two
statutory provisions and held that violations against two
different victims did not merge.

Owens did not involve the aggregation of multiple
lower-classification crimes against individual vietims into
a single higher-classification crime against the same vic-
tims as a group. But two later Court of Appeals cases did,
and in those cases the Court of Appeals held that the lower-
classification component crimes merged into the higher-
classification aggregate crime. In State v. Fujimoto, 266 Or
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App 353, 359-60, 338 P3d 180 (2014), the defendant was
found guilty of multiple counts of first-degree theft, based
on thefts from different stores, and one count of organized
retail theft, based on the same thefts. The Court of Appeals
held that the first-degree thefts merged into the organized
retail theft. Id. Similarly, in State v. Chappell, 286 Or App
679, 401 P3d 242 (2017), the defendant was found guilty of
multiple counts of first-degree theft, based on thefts from
different persons, and one count of aggravated theft, based
on the same thefts. The state conceded that the first-degree
thefts merged into the aggravated first-degree theft, and
the Court of Appeals agreed:

“As the state acknowledges, Counts 3, 6, and 7 [the first-
degree theft counts] ‘were subsumed by’ Count 5 [the
aggravated first-degree theft count]. Therefore, the guilty
verdicts on Counts 3, 6, and 7 should have been merged
into the guilty verdict on Count 5. *** The [trial] court
could not impose separate convictions for individual thefts
that had been aggregated to support an additional, greater
theft conviction.”

Id. at 680 (emphasis added).

To summarize, in OQwens, the Court of Appeals ruled
that ORS 161.067(2) applies to violations of two or more stat-
utory provisions and precludes merger of offenses against
different victims. Applying that rule, the court held that the
defendant’s offense against one victim did not merge into
his offense against a different victim. But later, in Fujimoto
and Chappell, the court held that offenses against different
victims, which were aggregated to serve as the basis for a
more serious offense, merged into the more serious offense.

In Fujimoto and Chappell, the state did not argue
that ORS 161.067(2) required separate convictions for each
victim. But, as mentioned, the state has made that argu-
ment in this case, arguing in the Court of Appeals that one
of defendant’s identity thefts merged into his aggravated
identity theft, but the others did not. The Court of Appeals
accepted that argument and reversed and remanded for
merger of one of defendant’s identity thefts into his aggra-
vated identity theft and for resentencing. Gensitskiy, 287 Or
App at 133. On defendant’s petition, we allowed review.
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II. PARTIES’ ARGUMENTS ON REVIEW

On review, defendant renews his argument that,
under ORS 161.067(1), all his identity thefts merge into his
aggravated identity theft because the former are lesser-
included offenses of the latter. He further argues that ORS
161.067(2) does not apply because, as Judge Graber asserted
in Owens, it applies only when the same conduct or criminal
episode violates a single statutory provision.

In response, the state renews its argument that
ORS 161.067(2) applies and precludes merger of all but one
of defendant’s identity thefts into his aggravated identity
theft because each of the identity thefts has a different vic-
tim. In addition, the state retracts its concession that all
of defendant’s identity thefts would merge into his aggra-
vated identity theft under ORS 161.067(1), were it not for
ORS 161.067(2). It now contends that defendant’s offenses do
not merge under ORS 161.067(1), which applies to violations
of “two or more statutory provisions,” because the identity
theft statute and the aggravated identity theft statute “are
not separate statutory provisions.” It also appears to argue
that, even if the identity theft statute and the aggravated
identity theft statute are separate statutory provisions,
only one of defendant’s identity thefts is a lesser-included
offense of his aggravated identity theft because the state is
not required to prove more than one identity theft in order
to prove aggravated identity theft under ORS 165.803(1)(d).

ITI. ANALYSIS

Before turning to the parties’ arguments, we note
that the general issue in this case—how to treat multiple
statutory violations based on the same conduct or criminal
episode—“is one of the most vexing in criminal law.” State v.
Cloutier, 286 Or 579, 582-83, 596 P2d 1278 (1979). And it is
one that can arise at different points in a criminal proceed-
ing. It can affect, among other things, whether statutory
violations can result in separate convictions and sentences,
and whether they can be prosecuted in separate proceed-
ings. Id. at 585. As this court has observed, “many incidents
that would appear as a single ‘act’ or ‘crime’ from a nonlegal
perspective are also violations of several distinct criminal
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laws,” but, “[i]t does not follow, merely because a defendant
can be charged with more than one violation of a statute,
that the legislature also meant each violation to be the basis
for a separate conviction or sentence, or that an objecting
defendant may be tried for each in a separate proceeding.”
Id. at 583, 585.

The parties’ arguments in this case concern the
legislative intent underlying the aggravated identity theft
statute, ORS 165.803, and the merger statute, ORS 167.067.
We turn first to the aggravated identity theft statute. As
we explain below, the text, context, and legislative his-
tory all support the conclusion that the legislature defined
aggravated identity theft to include identity thefts and did
not intend to allow a defendant to be convicted of both the
greater-inclusive offense and its lesser-included offenses.

A. The Aggravated Identity Theft Statute, ORS 165.803

When interpreting a statute, our task is to ascer-
tain the legislature’s intent. State v. Gaines, 346 Or 160, 171,
206 P3d 1042 (2009); ORS 174.020. To do so, we look first to
the text and context of the statute. Gaines, 346 Or at 171.
Therefore, we return to the text of the aggravated identity
theft statute, ORS 165.803, and the identity theft statute,
ORS 165.800, to which it refers. See PGE v. Bureau of Labor
and Industries, 317 Or 606, 611, 859 P2d 1143 (1993) (stat-
ing that the context of a statute includes other related stat-
utes). ORS 165.803 provides, in part:

“(1) A person commits the crime of aggravated identity
theft if:

“(a) The person violates ORS 165.800 in 10 or more
separate incidents within a 180-day period,;

“(b) The person violates ORS 165.800 and the person
has a previous conviction for aggravated identity theft;

“(c) The person violates ORS 165.800 and the losses
incurred in a single or aggregate transaction are $10,000
or more within a 180-day period; or

“(d) The person violates ORS 165.800 and has in the
person’s custody, possession or control 10 or more pieces of
personal identification from 10 or more different persons.
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“2) Aggravated identity theft is a Class B felony.”
ORS 165.800 provides, in part:

“(1) A person commits the crime of identity theft if the
person, with the intent to deceive or to defraud, obtains,
possesses, transfers, creates, utters or converts to the per-
son’s own use the personal identification of another person.

“(2) Identity theft is a Class C felony.”

The text and context of ORS 165.803 show that the legis-
lature defined aggravated identity theft to include identity
theft. They also show that the legislature intended to allow
the state to aggregate multiple identity thefts in order to
secure a conviction for aggravated identity theft, which is a
more serious crime.

The legislative history of ORS 165.803 confirms that
understanding. The legislature enacted the identity theft
statute, ORS 165.800, in 1999. Or Laws 1999, ch 1022, § 1. It
enacted the aggravated identity theft statute, ORS 165.803,
eight years later, in 2007, in response to concerns about the
limitations of the identity theft statute in large-scale iden-
tity theft cases. Or Laws 2007, ch 584, § 1. As described
below, the subsection of the aggravated identity theft stat-
ute at issue here, ORS 165.803(1)(d), was intended to enable
the state to aggregate multiple identity thefts into a single
aggravated identity theft, resulting in smaller indictments,
more efficient prosecutions, and more severe penalties.

ORS 165.803 began as Senate Bill (SB) 464 (2007).
SB 464 was sponsored by the Regional Economic Crime
Investigation Center, and former Washington County
Deputy District Attorney Dan Thennell helped draft it.
Tape Recording, Senate Committee on Commerce, SB
464, February 12, 2007, Tape 11, Side A (statement of Dan
Thennell). As Thennell explained, SB 464 was intended to
accomplish two goals: (1) to enable the state to convict pro-
lific identity thieves of a more serious offense, for which a
greater punishment could be imposed; and (2) to make the
prosecution of large-scale identity theft cases more efficient.
Id. One way that SB 464 would achieve both of those goals
was by allowing the state to aggregate multiple identity
thefts into one aggravated identity theft. Id. As Thennell
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told the Senate Commerce Committee at the first hearing
on the bill, SB 464 would allow the state

“to target the most prolific identity thieves and to also allow
these crimes to be prosecuted efficiently in a smaller indict-
ment which would ease resources of court staff, department
of corrections.”

Id. Thennell also told the committee that the aggregation of
multiple identity thefts would not relieve prosecutors of the
burden of proving the identity thefts:

“If we could encompass 10 victims into one different count
of identity theft it doesn’t ease the burden on the prosecutor
to prove the elements of the crime, but it allows us to encom-
pass more victims to have their day in court and to in some
respects put a face on what was done to them. I believe that
if Senate Bill 464 is passed it will allow these large cases of
identity theft to be done in smaller indictments and to allow
people who are committing the worst of the worst to get more
time.”

Id. (emphases added).

Similarly, Captain Jeff Groth of the Tualatin Police
Department told the committee that SB 464 would simplify
prosecutions “by allowing for the charging of aggravated
identity theft as opposed to numerous, numerous charging
documents.” Id. (statement of Jeff Groth) (emphasis added).
Likewise, Marion County Sheriff Raul Ramirez, President
of the Oregon State Sheriffs Association, told the commit-
tee that SB 464 would “allow multiple-profile and large-loss
fraud cases to be accurately charged using fewer numbers
of counts to fully encompass the fraudulent transactions and
each victim’s losses.” Id. (statement of Raul Ramirez) (empha-
sis added). As Washington County Deputy District Attorney
Gina Skinner explained, SB 464 would improve the process-
ing of large-scale identity theft cases which were

“inefficient for every step of the court system. For the juries,
for the judges, for the court staff—they have to fill out all
this paperwork, and we want to be able to capture that and
yet allow as many victims as possible to be listed victim][s]
and to be able to adequately get restitution at the end of
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the trial, to be able to be identified as a victim for any civil
process that they may need down the road.”

Id. at Tape 12, Side A (statement of Gina Skinner) (emphasis
added).

At the time of the first hearing on SB 464, section
1(1)(d) of the bill—which became ORS 165.803(1)(d), the
statutory provision at issue in this case—provided:

“(1) A person commits the crime of aggravated identity
theft if:
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“(d) The person violates ORS 165.800 and has in the
person’s custody, possession or control 10 or more pieces
of personal identification as that term is defined in ORS
165.800.”

Regarding section 1(1)(d), Senator Byers asked whether
“control” would extend to situations where, for example, a
person had a computer database containing the personal
information of many other persons. Groth answered that it
could, but that “you have to tie it all together, as to them
having a bad will, or a desire to carry out these crimes, as
compared to just having it in your possession[.]” Id. at Tape
11, Side A (statement of Jeff Groth).

Also regarding section 1(1)(d), Senator Avakian
asked whether it would apply if a person possessed 10 or
more pieces of personal identification from just one person.
Thennell answered that it would. Avakian then confirmed:

“[AVAKIAN:] So you could just have one victim with
multiple pieces of ID, 10 or more, or, you could have multi-
ple victims with multiple pieces of ID. Either way, you can
get to the Class B here, right?”

“THENNELL:] Correct.”

Id. at Tape 12, Side A (statement of Dan Thennell). Avakian
then said that he was “struggling” with whether there was
a constitutional problem with section 1(1)(d). Id. He was con-
cerned that it might relieve the state of the burden of proving
that a defendant had the intent to deceive or defraud with
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respect to each piece of personal identification. He expressed
his concern by asking whether, if the state proved the ele-
ments of identity theft for one or two victims, it would be
relieved of the burden of doing so for the remaining victims:

“[If] you have 20 victims. And you prove the elements
of one or two of the victims in that chain. You prove that
there were 12 people, so you're subject then to this statute.
Is there any constitutional issue with regard to the defen-
dant having the right to pull in the other 10 or 12 victims
or something that were not part of—the main part of the
evidence of your case?”

Id. (statement of Senator Avakian). Clackamas County
Deputy District Attorney Steve Mygrant answered that the
bill did not relieve the state of the burden of proving “10 or
more victims, or 10 or more pieces of personal information,”
but that a prosecutor could do so in a variety of ways:

“Well, I think that a prosecutor that uses this crime as
a tool to go after a prolific identity thief would have to be
very careful *** in putting on admissible evidence to prove
their elements, which would include 10 or more victims, or
10 or more pieces of personal information. There are a mul-
titude of scenarios on how that proof could come in, but it
will not relieve the state of its ultimate burden of proving
beyond a reasonable doubt that element, which would be 10
or more victims, or 10 or more pieces of personal identifica-
tion. Whether they choose to have all 12 victims come in,
or if they choose to have all 12 pieces of different victims’
information with a thumbprint from the suspect on each
one of them, or a confession from the suspect.”

Id. (statement of Steve Mygrant) (emphasis added). Mygrant’s
answer did not resolve Avakian’s concerns. Following up,
Avakian asked whether the bill would allow a factfinder to
assume that, if a defendant possessed one piece of identifica-
tion with the intent to deceive or defraud, the defendant had
the same intent with respect to every other piece of identifi-
cation in his possession:

“[AVAKIAN:] Simply because those others were in his
or her possession there’s an assumed intent to do some-
thing wrong with them. That doesn’t raise a constitutional
issue?
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“IMYGRANT:] I wouldn’t call it an assumed intent.
But I would call it additional evidence to suggest that pos-
sibly he had the intent to deceive or defraud.”

Id. In other words, the state would have to prove that the
defendant had the intent to deceive or defraud, but it could
do that through circumstantial evidence.

Later, Mygrant directly addressed whether the state
had to prove an intent to deceive or defraud with respect to
each piece of identification and affirmed that it did:

“IMYGRANT:] In thinking this through, we would
have to prove that they intended to defraud—that they pos-
sessed this personal identification—all 10 pieces with the
intent to deceive or defraud. And how we do that is—there’s
a variety of different ways we could do that—but we cer-
tainly would have to prove that they intended to defraud or
deceive each specific ID that they had, and that there were
more than 10.

“[AVAKIAN:] If that’s the interpretation, yeah, that
makes a huge difference in what I was getting at. I don’t
see that in the plain language of this, but it may be found
in the rest of the statute somewhere. What I see here is an
assumption of that if they are possessing more than 10, but
maybe I'm interpreting that incorrectly.”

Id. (emphasis added). The chair of the committee, Senator
Floyd Prozanski, who was also a prosecutor, responded that
the bill required the state to prove an intent to deceive or
defraud with respect to each piece of identification:

“I[PROZANSKI:] And that’s from my prosecution
[experience], is basically, you have to show the intent that
whatever they have they have the intent to actually defraud
and carry forward.”

Id. Thus, both Mygrant and Prozanski told Avakian that sec-
tion 1(1)(d) required the state to prove that the defendant had
a culpable mental state—specifically, the intent to deceive
or defraud—with respect to each piece of identification.?

3 Mygrant and Prozanski were correct. As explained below, 365 Or at ___,
although section 1(1)(d) does not specify a particular culpable mental state with
respect to the element of possession of 10 or more pieces of personal identification,
the general culpability statutes, ORS 161.085 to ORS 161.115, require that the
state prove that the possession was with the intent to deceive or defraud.
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At the next public hearing on the bill, the com-
mittee approved amendments to SB 464, including one
that amended section 1(1)(d) to its final form by adding the
requirement that the 10 or more pieces of personal identifi-
cation be from 10 different persons. Tape Recording, Senate
Committee on Commerce, SB 464, April 11, 2007, Tape 44,
Side A. The Senate passed SB 464 as amended, and the bill
proceeded to the House. Representative Greg MacPherson
presented the bill on the House floor for its final reading and
explained that it created a felony, aggravated identity theft,
that was classified as a more serious felony than ordinary
identity theft, and that one of the factors that elevated ordi-
nary identity theft to aggravated identity theft was the pos-
session of 10 or more pieces of personal identification from
10 or more different victims:

“Senate Bill 464 gives law enforcement an additional
weapon in the ongoing battle with identity thieves. It cre-
ates a Class B felony of aggregated identity—aggravated
identity theft. Identity theft is already a Class C felony.
Senate Bill 464 creates an aggravated version of the crime
with a stiffer penalty. Aggravated identity theft applies to
someone who commits identity theft 10 or more times in
180 days, who commits identity theft of an amount over
$10,000 in a 180-day period, or who commits identity theft
and possesses 10 or more pieces of personal identification
from 10 or more different victims.”

Audio Recording, House of Representatives, SB 464, June
11, 2007, at 1:22:05 (comments of Greg MacPherson) (empha-
sis added), https:/olis.leg.state.or.us/1iz/2007R1/2007-06-11
(accessed July 16, 2019). The House passed SB 464, and it
was later codified as ORS 165.803.

To summarize, the text, context, and legislative his-
tory of the aggravated identity theft statute show that the
statute was intended, in part, to allow the state to aggre-
gate multiple identity thefts into an aggravated identity
theft, so that prolific identity thieves could be convicted of
a more serious offense and the prosecutions of such thieves
would be more efficient. The statute was intended to allow
the charging of multiple identity thefts in a “smaller indict-
ment.” Tape Recording, Senate Committee on Commerce,
SB 464, February 12, 2007, Tape 11, Side A (statement of
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Dan Thennell). It was intended to allow “for the charging of
aggravated identity theft as opposed to numerous, charging
documents.” Id. (statement of Jeff Groth) (emphasis added).
Aggravated identity theft charges would “fully encompass
the fraudulent transactions and each victim’s losses.” Id.
(statement of Raul Ramirez). In other words, the aggravated
identity theft would “capture” the identity thefts. Id at Tape
12, Side A (statement of Gina Skinner). The victims of the
aggravated identity theft would include the victims of the
identity thefts upon which the aggravated identity theft was
based and, therefore, each victim would be able to “get res-
titution” and “be identified as a victim for any civil process
that they may need down the road.” Id. at Tape 12, Side A
(statement of Gina Skinner).

The legislative history underlying the aggravated
identity theft statute indicates that the legislature intended
that a conviction for aggravated identity theft would be in
lieu of convictions for the identity thefts on which it was
based. Thus, it indicates that when, as here, the state
charges a defendant with multiple counts of identity theft
and, based on the same conduct, also charges the defendant
with aggravated identity theft, the individual identity thefts
merge into the aggravated identity theft.* That indication is
confirmed by application of the merger statute.

B. The Merger Statute, ORS 161.067

ORS 161.067 identifies circumstances in which the
same conduct or criminal episode constitutes separately
punishable offenses. If the circumstances do not exist, then
the conduct or criminal episode results in a single convic-
tion; that is, guilty verdicts based on the conduct or criminal
episode merge.? Again, ORS 161.067 provides, in part:

4 Nothing in the legislative history suggests that the legislature intended
the aggravated identity theft statute to allow the state to expand the number of
charges it could bring and convictions it could secure, as the dissent suggests it
does.

5 ORS 161.067 has been referred to as the “anti-merger” statute. See, e.g.,
White, 341 Or at 629. But it is important to bear in mind that, under ORS 161.067,
merger is the default result; statutory violations based on the same conduct or
criminal episode merge unless the circumstances described in ORS 161.067
exist. See, e.g., State v. Blake, 348 Or 95, 98-99, 228 P3d 560 (2010) (holding that
all three of the circumstances identified in ORS 161.067(1) had to exist in order
for there to be separately punishable offenses under that subsection).



282 State v. Gensitskiy

“(1) When the same conduct or criminal episode vio-
lates two or more statutory provisions and each provision
requires proof of an element that the others do not, there
are as many separately punishable offenses as there are
separate statutory violations.

“(2) When the same conduct or criminal episode,
though violating only one statutory provision involves two
or more victims, there are as many separately punishable
offenses as there are victims. ***

“3) When the same conduct or criminal episode vio-
lates only one statutory provision and involves only one
victim, but nevertheless involves repeated violations of the
same statutory provision against the same victim, there
are as many separately punishable offenses as there are
violations, except that each violation, to be separately pun-
ishable under this subsection, must be separated from
other such violations by a sufficient pause in the defen-
dant’s criminal conduct to afford the defendant an oppor-
tunity to renounce the criminal intent.”

Asmentioned, defendant argues that ORS 161.067(1)
applies, but that the conditions for separate punishable
offenses that it establishes are not met, and, therefore, it
requires merger of his identity thefts into his aggravated
identity theft; he further argues that ORS 161.067(2) does
not apply. In response, the state argues that ORS 161.067(1)
does not apply, but that even if it does, ORS 161.067(2) pre-
cludes merger. We turn first to the parties’ arguments about
ORS 161.067(1).

By its terms, ORS 161.067(1) applies when the same
conduct or criminal episode violates “two or more statutory
provisions.” In that circumstance, the violations result in
separate punishable offenses only if each provision requires
proof of an element that the other does not. Thus, if the same
conduct violates two statutory provisions, one of which is a
lesser-included offense of the other, the violations result in a
single punishable offense; that is, they merge. Crotsley, 308
Or at 279-80; Tucker, 315 Or at 331).

Defendant argues that ORS 161.067(1) applies
because his identity theft and aggravated identity theft
charges are based on the same conduct and because the iden-
tity theft statute and the aggravated identity theft statute
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are separate statutory provisions. Defendant further argues
that when the state charges a defendant with aggravated
identity theft as an aggregate offense, all the component
identity thefts are lesser-included offenses of, and merge
into, the aggravated identity theft under ORS 161.067(1).

In response, the state retreats from its concession
in the Court of Appeals that, under ORS 161.067(1), defen-
dant’s identity thefts would merge into his aggravated iden-
tity theft. It now argues that ORS 161.067(1) is not the appli-
cable subsection of the merger statute because the identity
theft statute and the aggravated identity theft statute are
not “separate statutory provisions.” It also argues that, even
if ORS 161.067(1) applies, only one of defendant’s identity
thefts is a lesser-included offense of his aggravated identity
theft because it does not need to prove more than one iden-
tity theft in order to prove aggravated identity theft under
ORS 165.803(1)(d). That is so, the state continues, because
a person commits aggravated identity theft under ORS
165.803(1)(d) if the person commits a single identity theft
and possesses 10 or more pieces of personal identification
from 10 or more persons, regardless of whether the person
possesses the identifications with the intent to use them to
deceive or defraud.

1. Whether ORS 165.800 and ORS 165.803 are sepa-
rate statutory provisions

The first issue under ORS 161.067(1) is whether
the identity theft statute, ORS 165.800, and the aggravated
identity theft statute, ORS 165.803, are “separate statutory
provisions.” Whether two statutes (or two sections, subsec-
tions, or paragraphs of a statute) are “separate statutory
provisions” for the purposes of ORS 161.067 depends on
whether the legislature intended to create two crimes as
opposed to, for example, two ways of committing the same
crime. State v. White, 346 Or 275, 280, 211 P3d 248 (2009).
Here, we readily conclude that the identity theft statute and
the aggravated identity theft statute are separate statutory
provisions. They are separate statutes, in which the legis-
lature has defined crimes to which it has attached differ-
ent names, classifications, and consequences. Their struc-
ture and content indicate that they are intended to create
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separate crimes. As we have observed with respect to other
pairs of statutes, “It is difficult to see how, when the legisla-
ture sets out the offenses in separate sections, defines them
as different degrees of an incrementally graded offense,
and assigns them different punishments, those can be any-
thing other than separate provisions for purposes of [ORS
161.067].” State v. Parkins, 346 Or 333, 354-55, 211 P3d 262
(2009); see also White, 346 Or at 292-93 (Kistler, J., concur-
ring) (suggesting a “simpler and less subjective interpreta-
tion of the phrase ‘statutory provision,” specifically “that
each crime identified as such in the criminal code consti-
tutes a separate statutory provision and the fact that there
are alternative means of committing those crimes does not
make each alternative means a separate provision within
the meaning of ORS 161.067(1)”).

In arguing to the contrary, the state contends that
the identity theft statute and the aggravated identity theft
statute are not separate statutory provisions because they
address the same legislative concern. In doing so, the state
relies on State v. Barrett, 331 Or 27, 10 P3d 901 (2000), for
the proposition that “[s]tatutory provisions are separate for
purposes of ORS 161.067 if they address ‘separate legisla-
tive concerns.”” (Quoting id. at 30). The state posits that,
because all the elements of a lesser-included offense are
subsumed in a greater inclusive-offense, the lesser-included
offense “does not address a separate legislative concern.”
Thus, it appears that, in the state’s view, a pair of statutes
that define a lesser-included offense and a greater-inclusive
offense always constitutes a single statutory provision for
the purposes of ORS 161.067(1).

The state’s argument is unavailing for three rea-
sons. First, statutes defining lesser-included and greater-
inclusive offenses can be directed at different legislative
concerns. As the legislative history discussed above shows,
the legislature enacted the aggravated identity theft statute
to address specific concerns about large-scale identity thefts
that were not addressed by the identity theft statute.

Second, the state’s approach, based on Barrett and
focused solely on whether the statutes address separate
legislative concerns, is the same approach that this court
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rejected in White, stating that “the appropriate inquiry is
whether the legislature intended to create a single crime or
two crimes.” 346 Or at 283. We are to “view the statute as a
whole, looking to the text, context, and, when appropriate,
legislative history of the statute.” Id. Here, all those sources
indicate that the identity theft statute and the aggravated
identity theft statutes were intended to create separate
crimes.

Third, and perhaps most importantly, if, as the
state argues, a statute defining a lesser-included offense
is not a separate statutory provision from a statute defin-
ing its greater-inclusive offense, then ORS 161.067(1) would
not provide for the merger of lesser-included offenses into
greater-inclusive offenses, even though it was intended to do
so. See generally Blockburger v. United States, 284 US 299,
304, 52 S Ct 180, 76 LL Ed 306 (1932) (holding that, “where
the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to deter-
mine whether there are two offenses or only one is whether
each provision requires proof of an additional fact which the
other does not”); see also White, 346 Or at 298, 211 P3d 248
(2009) (Kistler, J., concurring) (concluding, based on the leg-
islative history of former ORS 161.062(1) (1985), that ORS
161.067(1) codifies the Blockburger test); Testimony, Senate
Judiciary Committee, SB 257, May 15, 1985, Ex G (state-
ment of Peter F. Sandrock, Jr.,) (explaining that the provi-
sion that would become former ORS 161.062(1) “adopts the
federal rule first announced in *** Blockburger”).

For those three reasons, we reject the state’s argu-
ment that the identity theft statute and the aggravated
identity theft statute are not separate statutory provisions.
Accordingly, we conclude that ORS 161.067(1) applies.

2. Whether ORS 165.800 and ORS 165.803 require
proof of different elements

Because ORS 161.067(1) applies, the question
becomes whether the identity theft statute and the aggra-
vated identity theft statute each require proof of an element
that the other does not. Here, defendant was charged with
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aggravated identity theft under ORS 165.803(1)(d), which,
again, provides:

“(1) A person commits the crime of aggravated identity
theft if:

Ceske s ok sk ok

“(d) The person violates ORS 165.800 and has in the
person’s custody, possession or control 10 or more pieces of
personal identification from 10 or more different persons.”

By its terms, aggravated identity theft under ORS 165.803
(1)(d) includes at least one identity theft, that is, one viola-
tion of ORS 165.800. The state does not dispute that. And, in
the Court of Appeals, the state conceded that all 27 of defen-
dant’s identity thefts were lesser-included offenses of his
aggravated identity theft. But on review, the state takes the
position that, to prove aggravated identity theft under ORS
165.803(1)(d), it needs to prove only that a person committed
one identity theft while possessing 10 or more personal iden-
tifications from 10 or more different persons; in other words,
the state’s position is that it does not need to prove that the
person possessed those additional identifications with the
intent to deceive or defraud, a necessary element of identity
theft. According to the state, if a person committed identity
theft by possessing an identification card with a false name,
while innocently possessing a smartphone containing the
personal identifications of 10 other persons (such as their
names, addresses, and phone numbers, all of which qualify
as “personal identification” under ORS 165.800(4)(b)), the
person would be guilty of aggravated identity theft under
ORS 165.803(1)(d).

As should be apparent from the discussion of the
legislative history of the aggravated identity theft stat-
ute above, 365 Or at ___, the state’s interpretation of ORS
165.803(1)(d) is contrary to the legislature’s intent. As
recounted above, both proponents and legislators stated
that to prove aggravated identity theft under the provision
that became ORS 165.803(1)(d) the state would have to prove
that the defendant possessed, with the intent to deceive or
defraud, 10 or more pieces of personal identification. That is,
the state would have to prove that the person’s possession of
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each of the identifications constituted identity theft. Again,
Mygrant, a proponent of the bill, stated that the state

“would have to prove that [persons charged with aggra-
vated identity theft] intended to defraud—that they pos-
sessed this personal identification—all 10 pieces with the
intent to deceive or defraud. *** [T]here’s a variety of dif-
ferent ways we could do that—but we certainly would have
to prove that they intended to defraud or deceive each spe-
cific ID that they had, and that there were more than 10.”

6 In arguing that it can secure a conviction for aggravated identity theft
under ORS 165.803(1)(d), without proving that a defendant possessed the 10 or
more pieces of personal identification with the intent to deceive or defraud, the
state points out that ORS 165.803(1)(d) does not specify a culpable mental state
for the possession of the identifications. But ORS 165.803(1)(d) is not required to
do so. That is because the general culpability statutes provide for one. See State
v. Simonov, 358 Or 531, 537, 368 P3d 11 (2016) (“The statute defining an offense
determines its applicable mental state (or mental states), as informed by the
Oregon Criminal Code general culpability provisions, ORS 161.085 to 161.115.”)
Those statutes were enacted to establish rules regarding which elements of a
crime require which culpable mental states.

Two of the general culpability statutes are relevant here. The first, ORS
161.095(2), requires a culpable mental state for every material element of an
offense. Id. (providing that “a person is not guilty of an offense unless the per-
son acts with a culpable mental state with respect to each material element of
the offense that necessarily requires a culpable mental state”); State v. Blanton,
284 Or 591, 595, 588 P2d 28 (1978) (holding that the phrase “that necessarily
requires a culpable mental state” was meant “to distinguish those elements
defining the substance or quality of the forbidden conduct from others relating
*#%% golely to the statute of limitations, jurisdiction, venue, and the like”) (inter-
nal quotation marks omitted); Simonov, 358 Or at 537 (following Blanton); see
also State v. Olive, 259 Or App 104, 113 n 2, 312 P3d 588 (2013) (“[U]nder ORS
161.095(2), unless the legislature expressly provides otherwise, a culpable men-
tal state is required for all facts that the state must prove beyond a reasonable
doubt to convict a defendant except those that relate solely to the statute of lim-
itations, jurisdiction, venue, or other procedural prerequisites to conviction.”).
That requirement applies to offenses, like identity theft and aggravated identity
theft, that are defined by statutes outside the criminal code, unless the statute
defining the offense “clearly indicates a legislative intent to dispense with any
culpable mental state requirement for the offense or for any material element
thereof.” ORS 161.105(1)(b); see also ORS 161.005 (enumerating the statutes that
may be cited as part of the criminal code).

The second statute, ORS 161.115(1), provides that, “[ilf a statute defining an
offense prescribes a culpable mental state but does not specify the element to
which it applies, the prescribed culpable mental state applies to each material
element of the offense ***” Here, because aggravated identity theft requires
the commission of identity theft, and identity theft requires a specific culpable
mental state—the intent to deceive or defraud—that mental state is required
for all the material elements of aggravated identity theft, including—as the leg-
islature intended—the element of the possession of 10 or more pieces of personal
identification.
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Tape Recording, Senate Committee on Commerce, SB
464, February 12, 2007, Tape 12, Side A (statement
of Steve Mygrant) (emphasis added); id. (statement of
Senator Prozanski) (confirming Mygrant’s explanation).
Correspondingly, when introducing the aggravated identity
theft bill, SB 464, Representative MacPherson explained
that, under the bill, a person would commit aggravated
identity theft if the person committed identity theft and
possessed “10 or more pieces of personal identification from
10 or more different victims.” Audio Recording, House of
Representatives, SB 464, June 11, 2007, at 1:22:05 (com-
ments of Greg MacPherson) (emphasis added), https:/
olis.leg.state.or.us/1iz/2007R1/2007-06-11 (accessed July 16,
2019). Thus, the state’s assertion that it needs to prove only
one identity theft in order to prove aggravated identity theft
under ORS 165.803(1)(d) is incorrect.’

It follows that the condition set out in subsection
(1) of ORS 161.067—that each statutory provision requires
proof of an element that the other does not—is satisfied, as
defendant contends. Thus, under subsection (1), defendant’s
identity thefts would merge with his aggravated identity
theft.

3. Whether ORS 161.067(2) precludes merger

Having concluded that, under ORS 161.067(1),
defendant’s identity thefts would merge into his aggravated
identity theft, we turn to the parties’ arguments regarding
ORS 161.067(2), which, again, provides in part:

“When the same conduct or criminal episode, though
violating only one statutory provision involves two or more
victims, there are as many separately punishable offenses
as there are victims.”

(Emphasis added.) As described above, defendant argues
that ORS 161.067(2) applies only when the same conduct or

7 As an alternative argument, the state contends that, if ORS 165.803(1)(d)
requires it to prove 10 or more identity thefts, then “this court should remand for
entry of one count of aggravated identity theft and 17 counts of identity theft.” We
disagree, because there is no dispute that the state intended to include each of
the 27 identity thefts as a basis for the aggravated identity theft. The aggravated
identity theft statute permits aggregation of 10 or more acts of identity theft, and
here the state chose to base the aggravated identity theft on all 27 of the identity
thefts.
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criminal episode violates a single statutory provision and,
therefore, does not apply here. The state disagrees, arguing
that ORS 161.067(2) applies regardless of how many statu-
tory provisions are violated. The parties’ competing argu-
ments are based, in part, on their differing interpretations
of the word “though.”

Defendant reads ORS 161.067(2) as providing,
“When the same conduct or criminal episode, while violat-
ing only one statutory provision involves two or more vic-
tims, there are as many separately punishable offenses as
there are victims.” According to defendant, “the violation of
only one statutory provision is a predicate condition for the
application of ORS 161.067(2)” and, therefore, “[t]o hold that
ORS 161.067(2) applies in cases where a defendant violates
more than one statutory provision would require this court
to essentially rewrite ORS 161.067(2),” which it cannot do.
See ORS 174.010 (when interpreting a statute, a court is “not
to insert what has been omitted or to omit what has been
inserted”).

The state disagrees. According to the state, “though,”
as used in ORS 161.067(2), means “even if.” Thus, the state
reads ORS 161.067(2) as providing, “When the same con-
duct or criminal episode, even if violating only one statutory
provision involves two or more victims, there are as many
separately punishable offenses as there are victims.”

Both parties find support for their interpretations
in the dictionary definition of “though,” which provides:

“l a : in spite of the fact that : wHILE < ~ they know the
war is lost, they continue to fight —Bruce Bliven b. 1889 > <
the earliest fishes, ~ remarkable, have close resemblances
to some modern forms —-W.E.Swinton > b : in spite of the
possibility that : even if < ~ he slay me, yet I will trust in
him —Job 13:15 (AV) > < ~ they may all ultimately fail, they
do try —Harry Roskolenko > 2 0bs : THAT, IF <no marvel, my
lord, ~ it affrighted you —Shak.> < this book, ~ only forty
pages, is quite difficult to read>”

Webster’s Third New Int’l Dictionary 2381 (unabridged ed
1976) (boldface added). Thus, “though” can mean “while”
or “in spite of the fact that,” as defendant argues. E.g.,
ORS 133.420 (“‘Fresh pursuit’ includes *** the pursuit of
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a person suspected of having committed a felony, though
no felony actually has been committed.”) And, it can mean
“even if” or “in spite of the possibility that,” as the state
argues. E.g., ORS 34.110 (“[TThough [a writ of mandamus]
may require [a] court, corporation, board, officer or person to
exercise judgment, or proceed to the discharge of any func-
tions, it shall not control judicial discretion.”) But the rest of
the text of ORS 161.067(2) indicates that defendant’s inter-
pretation is what the legislature intended. That is because
if, as the state contends, ORS 161.067(2) applies regardless
of how many statutory provisions are violated, then there is
no need for the phrase “though violating only one provision.”
In other words, if the legislature intended to provide that
all violations against different victims constitute separately
punishable offenses, it could have omitted the disputed
phrase entirely, as follows:

“When the same conduct or criminal episode;—though—
violating-only-one-statutory provisien-involves two or more

victims there are as many separately punishable offenses
as there are victims.”

Defendant’s interpretation is also supported by the
context of ORS 161.067(2), which includes the other subsec-
tions of the statute. Read together, the subsections of ORS
161.067 appear to apply in sequence to govern merger of
increasingly similar statutory violations: ORS 161.067(1)
applies when a defendant violates two or more statutory pro-
visions; ORS 161.067(2) applies when a defendant violates
one statutory provision and the violations involve multiple
victims; and ORS 161.067(3) applies when a defendant vio-
lates one statutory provision and the violations involve a
single victim.

That interpretation is further supported by the
legislative history of ORS 161.067(2). As this court has
recounted, ORS 161.067 had a “not quite identical twin”: for-
mer ORS 161.062 (1985). Crotsley, 308 Or at 276 n 3. The two
statutes have an “intertwined and convoluted relationship™

“Both statutes began as identically worded proposals to the
legislature and to the electorate, proposals which appar-
ently derived from a common source. ORS 161.062 began
as a provision of Senate Bill 257 (1985), proposed to the
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legislature by the Department of Justice on behalf of the
Oregon District Attorneys Association. An identical pro-
posal was included in the omnibus ‘Crime Victims’ Bill
of Rights’ initiative filed with the Secretary of State in
April 1985. The Secretary of State certified the initiative
as Ballot Measure 10 (1986), the electorate approved it in
November 1986, and it became effective in December 1986.
Its multiple conviction and sentencing provision was codi-
fied as ORS 161.067.

“In May 1985, after the initiative had been filed with
the Secretary of State, the legislature amended SB 257. In
June 1985, the legislature enacted House Bill 2331 (1985),
an identically worded House version of amended SB 257.
HB 2331 became effective in July 1985 and was codified
as ORS 161.062 and ORS 137.122. In effect, the original
proposed multiple conviction and sentencing statute was
enacted twice, first in an amended legislative version, ORS

161.062, and later in an unamended initiative version, ORS
161.067.”

Id. Thus, former ORS 161.062 and ORS 161.067 began as
identical proposals, one as a bill and the other as an ini-
tiative. The bill was amended in the legislature, took effect
in July 1985, and was codified as former ORS 161.062. The
initiative took effect in December 1986 and was codified as
ORS 161.067. Both provisions continued in force until 1999,
when the legislature repealed former ORS 161.062 on the
recommendation of the Oregon Law Commission, because
the enactment of ORS 161.067, “with its nearly identical
wording, had rendered the older statute obsolete.” State v.
Nix, 355 Or 777, 786 n 4, 334 P3d 437 (2014), vacd on other
grounds, 356 Or 768, 345 P3d 416 (2015).8

Given their shared history, this court has treated
former ORS 161.062 and ORS 161.067 as essentially inter-
changeable. Nix, 355 Or at 786; accord Barrett, 331 Or at 29
n 1. It has concluded that the statutes were intended to have
the same meaning, and it has used the legislative history of
each to determine that meaning. Nix, 355 Or at 786 (stating,
in reference to former ORS 161.062 and ORS 161.067, “[o]rdi-
narily, when legislation has been essentially reenacted with

8 This court’s first decision in Nix was vacated for lack of jurisdiction. We cite
it for its summary of the history of former ORS 161.062 and ORS 161.067.
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no material change, we assume—in the absence of evidence
to the contrary—that no change in meaning was intended,”
and concluding that nothing in the history of ORS 161.067
suggests that it was intended to have a difference meaning
than former ORS 161.062). That is significant because the
provision of former ORS 161.062 that corresponds to ORS
161.067(2) applied only to violations of a single statutory vio-
lation. Former ORS 161.062 provided, in part:

“(1) When the same conduct or criminal episode vio-
lates two or more statutory provisions and each provision
requires proof of an element that the others do not, there
are as many separately punishable offenses as there are
separate statutory provisions *** .

“2) *** [W]hen the same conduct or criminal epi-
sode violates only one statutory provision, but involves two
or more victims, there are as many separately punishable
offenses as there are victims.”

(Emphasis added.) Thus, former ORS 161.062(1) applied to
violations of “two or more statutory provisions,” and former
ORS 161.062(2) applied to violations of “only one statutory

provision.” That suggests, as defendant argues, the same is
true for ORS 161.067(1) and (2).

That suggestion is bolstered by another aspect of
the legislative history of ORS 161.067. As this court noted
in Crotsley, 308 Or at 276 n 3, former ORS 161.062 and
ORS 161.067 appear to have a common source. That source
appears to be ORS 131.505, which governs when the same
conduct or criminal episode constitutes an offense for the
purposes of Oregon’s former jeopardy statutes. ORS 131.505
contains phrases identical to those in ORS 161.067(1) and
(2). It provides, in part:

“(2) When the same conduct or criminal episode violates
two or more statutory provisions, each such violation consti-
tutes a separate and distinct offense.

“(B) When the same conduct or criminal episode, though
violating only one statutory provision, results in death,
injury, loss or other consequences of two or more victims,
and the result is an element of the offense defined, there
are as many offenses as there are victims.”
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(Emphasis added.) The italicized phrases are identical to
those in ORS 161.067(1) and (2). In context, they indicate
that in the phrase “though violating only one statutory pro-
vision,” “though” means “while.” It does not mean “even if.”
That is because ORS 131.505(2) provides that, if the same
conduct or criminal episode violates two or more statutory
provisions, each violation constitutes a separate offense for
former jeopardy purposes. Thus, whenever there are two or
more statutory violations, ORS 131.505(2) resolves the mat-
ter of the number of offenses for double jeopardy purposes
and there is no need to proceed to ORS 131.505(3). Given
the scope of ORS 131.505(2), we conclude that, as used in
ORS 131.505(3), the phrase “though violating only one stat-
utory provision” means “while violating only one statutory
provision.” And, because ORS 131.505(3) is the likely source
of the same phrase in ORS 161.067(2), it is likely that the
phrase has the same meaning in ORS 161.067(2).

To summarize, the text of ORS 161.067(2) indicates
that the phrase “though violating only one statutory provi-
sion” means that ORS 167.067(2) applies only to violations
of a single statutory provision, because the phrase would be
unnecessary if ORS 161.067(2) applied to violations of two
or more statutory provisions. The context of ORS 161.067
supports that interpretation because the subsections of ORS
161.067 appear to cover increasingly narrow circumstances.
The legislative history also supports that interpretation
because the parallel subsection of former ORS 161.062
(1985), a statute that this court has held was intended to
have the same meaning as ORS 161.067, applied only to
violations of a single statutory provision; in addition, ORS
131.505(3), which is the likely source of the phrase, applies
only to violations of a single statutory provision.

In light of the text, context, and legislative history
of ORS 161.067(2), we conclude that ORS 161.067(2) applies
only when the same conduct or criminal episode violates a
single statutory provision. Therefore, it does not apply when,
as here, a defendant’s conduct violates both the identity theft
statute and the aggravated identity theft statute because,
as discussed above, those statutes are separate statutory
provisions for the purposes of ORS 161.067.
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We pause to address two arguments the state makes
against such a holding, which the dissent echoes. First, the
state argues that holding that ORS 161.067(2) applies only to
violations of a single statutory provision is inconsistent with
the purpose of ORS 161.067. For support, the state relies on
the voters’ pamphlet statement regarding the initiative that
became ORS 161.067, which stated that the initiative would
“[s]lightly expand circumstances under which a person may
be convicted of separate offenses and may be given consecu-
tive sentences.” Official Voters’ Pamphlet, General Election,
November 4, 1986, 52. That brief, nonspecific statement is of
limited value. It provides little, if any, support for the state’s
argument, given that it describes the effect of the initiative
as “slightly” expanding the circumstances in which a person
could be convicted of separate offenses based on the same
conduct or criminal episode. Nothing in the voters’ pamphlet
indicated that the initiative would allow a court to convict
a defendant of both a greater-inclusive offense and a lesser-
included offense based on the same conduct and victim.

The state also relies on the legislative history of for-
mer ORS 161.062 (1985), stating that “proponents of SB 257
made clear that they sought to ensure that criminal histories
accurately reflected a defendant’s criminal conduct.” That is
correct, but it does not mean that the proponents of SB 257
intended to authorize courts to convict a defendant of both
an aggregate crime and its component crimes.® A conviction
for an aggregate crime, like aggravated identity theft under
ORS 165.803(1)(d), accurately reflects a defendant’s conduct
because it is for a more serious crime and reflects all the vic-
tims of the component crimes. Indeed, the proponents of the
aggravated identity theft statute made that clear, assert-
ing that the crime of aggravated identity theft would enable
the state to charge a single aggregated crime, which would
reflect the more serious nature of a defendant’s conduct

9 As noted above, 365 Or at ___, SB 257 became former ORS 161.062 which,
unlike ORS 161.067, is not even susceptible to the interpretation the state
advances that subsection (2) of the statute can apply regardless of whether there
is a violation of a single statutory provision or multiple statutory provisions.
Neither the state nor the dissent explains how that legislative history can sup-
port their desired outcome, when the language that the legislature enacted indi-
cated that “when the same conduct or criminal episode violates only one statutory
provision, but involves two or more victims, there are as many separately punish-
able offenses as there are victims.” (Emphasis added.)
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and serve as the basis for restitution for all the victims of
the component crimes. Tape Recording, Senate Committee
on Commerce, SB 464, February 12, 2007, Tape 11, Side A
(statement of Raul Ramirez); id. at Tape 12, Side A (state-
ment of Gina Skinner).!

Second, the state also argues that holding that ORS
161.067(2) applies only to violations of a single statutory pro-
vision will lead to absurd results. In support of that argu-
ment, the state proffers a hypothetical example involving
aggravated murder, which is defined by ORS 163.095. That
statute provides, in part:

“IAlggravated murder’ means murder as defined in
ORS 163.115 which is committed under, or accompanied by,
any of the following circumstances:

Ces sk sk g sk

“d) There was more than one murder victim in the
same criminal episode as defined in ORS 131.505.”

The state contends that, if ORS 161.067(2) applies only to
violations of a single statutory provision, then, if “a person
who murders three victims *** is convicted of one count of
aggravated murder (based on killing more than one per-
son in the same criminal episode) and three counts of mur-
der,” the three murders merge into the aggravated murder
“because murder is a lesser-included offense of aggravated

10 Moreover, nothing in the legislative history of former ORS 161.062 or ORS
161.067 or the cases that, according to the dissent, prompted the enactment of
those provisions indicates that either the legislature or the voters were of the
view that a conviction for an aggregate offense does not accurately capture the
defendant’s commission of the component offenses upon which it is based. To the
contrary, as discussed above, the legislative history of ORS 161.067 shows that the
legislature believed that a conviction for a greater-inclusive offense would reflect
any lesser-included offenses. 365 Or at ___ (explaining that ORS 161.067(1) was
intended to codify the “Blockburger test,” under which, if all the elements of one
offense are included in another, a conviction for the former subsumes the latter).

The dissent asserts that the state is not required to plead an exact number
of victims and, therefore, a defendant’s conviction will not necessarily accurately
reflect the defendant’s criminal conduct. But to provide a basis for restitution
(and possibly to provide adequate notice, ensure that jurors concur in their ver-
dicts, and protect against double jeopardy), the state will have to identify the per-
sons whose identification the defendant possessed. See, e.g., State v. Lefthandbull,
306 Or 330, 333, 758 P2d 343 (1988) (a court may impose restitution only for
damages caused by criminal activities that a defendant either admits or is proved
to have committed).
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murder.” In response, defendant argues that only one of
the murders merges into the aggravated murder because,
under Barrett, the other two murders are not lesser-included
offenses of the aggravated murder.

In Barrett, this court held that “the various aggra-
vating circumstances [listed in the aggravated murder
statute] are not ‘elements’ for the purpose of merger, but,
rather, alternative ways of proving the element of aggrava-
tion.” 331 Or at 37 n 4. Therefore, under Barrett, if a defen-
dant is charged with aggravated murder of one victim on
the ground that there were two other murder victims in the
same criminal episode, the murders of the two other vic-
tims are not lesser-included offenses of the aggravated mur-
der. In this case, the state does not argue that Barrett was
wrongly decided, and under Barrett, the state’s hypothetical
example does not lead to the result the state identifies.

Furthermore, in response to the state’s concern
about merger of offenses with different victims, we empha-
size that, because the state aggregated multiple identity
thefts against individual victims in order to charge defen-
dant with a single count of aggravated identity theft against
the same victims, this case does not involve merger of an
offense against one victim into an offense against a differ-
ent victim. The individual identity thefts do not merge with
each other; instead, they each merge into the aggravated
identity theft.!!

C. Remedy

Finally, the state argues that we should remand
for further proceedings so the state can “dismiss the aggra-
vated identity theft count at the resentencing, then the trial
court would have discretion to impose the identity theft
sentences concurrently or consecutively in order to reach

1 Defendant argues that ORS 161.067(1) precludes merger of an offense
against one victim into an offense against a different victim. He contends that,
for the purposes of ORS 161.067(1), the identity of a victim is an element of the
offense and, therefore, if two offenses have different victims, then each has an
element that the other does not. In this case, we need not and do not determine
whether that is correct, because the victim of each of defendant’s identity thefts is
also a victim of his aggravated identity theft. But we note that defendant’s inter-
pretation would address the dissent’s concern, 365 Or at ___, that ORS 161.067
would require merger of offenses committed against different victims.
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an appropriate aggregate sentence.” In response, defendant
argues that the state’s proposed dismissal of the aggra-
vated identity theft count would violate the parties’ plea
agreement. We agree with defendant. Defendant and the
state agreed that defendant would plead guilty to all the
charges, but would argue that the identity thefts merged
into the aggravated identity theft. Indeed, in his plea peti-
tion, defendant specifically reserved the right to make that
argument and noted that it “may limit sanctions.” Thus, the
state agreed that defendant could argue for merger, which
would limit the sanction that the court could impose. Having
secured defendant’s guilty pleas based on that agreement,
the state cannot retract it now. Consequently, we reverse the
decision of the Court of Appeals and the judgment of the
trial court, and we remand the case to the trial court with
instructions to merge the identity thefts into the aggravated
identity theft and for resentencing.

IV. CONCLUSION

To summarize, we conclude that, when the state
aggregates multiple identity thefts in order to charge aggra-
vated identity theft, the identity thefts are lesser-included
offenses of the aggravated identity theft, and they merge into
the aggravated identity theft under ORS 161.067(1), because
the violations are based on the same conduct, are violations
of two statutory provisions, and neither provision requires
proof of an element that the other does not. ORS 161.067(2)
does not preclude the merger because it applies only to vio-
lations of a single statutory provision. Consequently, in this
case the trial court erred in failing to merge defendant’s
identity thefts into his aggravated identity theft.

The decision of the Court of Appeals is reversed.
The judgment of the circuit court is reversed, and the case
is remanded to the circuit court for further proceedings con-
sistent with this opinion.

GARRETT, J., dissenting.

Defendant was convicted of 30 counts against a
total of 27 victims. To be consistent with ORS 161.067(2),
his judgment of conviction should therefore include at least
27 counts. But, under the majority’s erroneous construction
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of that statute, defendant’s 27 convictions for identity theft
will merge into his conviction for aggravated identity theft—
an offense that, by its terms and as pleaded in this case,
requires only “10 or more” victims. Thus, defendant’s judg-
ment of conviction will fail to accurately reflect the extent
of his criminal activity, a result that is contrary to the text
and manifest purpose of the merger statute. Accordingly, I
respectfully dissent.

The merger issue in this case, like all merger ques-
tions since 1985, is controlled by ORS 161.067. The major-
ity, however, begins instead with the aggravated identity
theft statute, ORS 165.803, suggesting that the legislative
history of that statute resolves the merger question here in
defendant’s favor. See State v. Gensitskiy, 365 Or 263, ___,
___P3d ___ (2019). That suggestion is flawed and threat-

ens to confuse an already “vexing” area of criminal law. See
State v. Cloutier, 286 Or 579, 582-83, 596 P2d 1278 (1979).
Because the majority places ORS 165.803 at the front and
center of its analysis, I begin there as well.

The first problem is that, by relying on the legislative
history of the aggravated identity theft statute to infer what
the enacting legislature might have had in mind regarding
merger, the majority appears to revive—without expressly
saying that it is doing so—the analytical framework for
merger that was superseded more than three decades ago.

Even though the legislature that passed ORS
165.803 never discussed merger, the majority reasons
that the legislature’s stated goal of enabling more efficient
identity-theft prosecutions reflects an implicit intent that
convictions for the lesser offense of identity theft would
merge into the greater offense of aggravated identity theft.
See Gensitskiy, 365 Or at ___. The majority’s reasoning
evokes the pre-1985 framework for analyzing merger issues,
in which courts broadly examined, first, any “legislative
directives” that may exist; second, the “intentions and pol-
icies that may plausibly be attributed to the legislature in
the light of legislative history, of the overall statutory frame-
work, and of constitutional principles”; and, finally, double
jeopardy principles and other constitutional limitations that
may apply. Cloutier, 286 Or at 585.



Cite as 365 Or 263 (2019) 299

However, Oregon courts abandoned the Cloutier
framework when it was superseded by both former ORS
161.062 (1985), repealed by Or Laws 1999, ch 136, § 1, and,
now, ORS 161.067. We explained this in State v. Crotsley,
308 Or 272, 276-78, 779 P2d 600 (1989):

“Prior to enactment of [former] ORS 161.062 [(1985)],
and in the absence of clear statutory guidance, the courts
fashioned judicial rules to address circumstances in which
a single criminal episode provides grounds for multiple
convictions and sentences. These include situations where
a single criminal episode involves violation of more than
one statute; where a single criminal episode involves mul-
tiple crimes against the same victim; and where a single
criminal episode involves multiple victims. Where no clear
legislative intent could be discerned concerning multiple
convictions and sentencing for crimes committed during a
single criminal episode, this court had to speculate whether
the legislature would have expected an offender to be sen-
tenced for more than the most serious felony. See [Cloutier,
286 Or 579].

“After several attempts to enact legislation that would
address judicial concerns about the lack of statutory guid-
ance in this complex area, in 1985 the legislature enacted
[former] ORS 161.062 [(1985)] ***, The proponents of [for-
mer] ORS 161.062 [(1985)] clearly intended that criminal
records accurately reflect all crimes actually committed
and that a person who commits multiple crimes by the same
conduct or during the same criminal episode should have
a criminal record reflecting each crime committed rather
than only a single conviction which would not accurately
portray the nature and extent of that person’s conduct.

“The legislative history and text of [former] ORS 161.062
[(1985)] could not be more clear in rejecting earlier case law
requiring consolidation of multiple convictions and sen-
tences arising from the same criminal episode. For that
reason, defendant’s reliance on cases decided prior to the
enactment of [former] ORS 161.062 in 1985 is misplaced. In
those cases, absence of clear statutory guidance required
us to fashion rules that were more properly the subject
of legislation, and statutory ambiguities were construed
in favor of criminal defendants. The legislature has now
unambiguously embraced the policy advocated by the pro-
ponents of [former] ORS 161.062 [(1985)]. Therefore, to the
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extent that our case law is inconsistent with [former] ORS
161.062 [(1985)], that statute controls and earlier case law is
superseded.”

(Emphases added.)

Since the enactment of former ORS 161.062 (1985)
and ORS 161.067, this court has never applied the old Cloutier
framework and has instead treated those merger statutes—
sometimes referred to as the “anti-merger” statutes—as the
sole source of authority regarding merger. Without expla-
nation, the majority departs from that practice, implying a
shift in this court’s jurisprudence that will cause confusion
and contravene the voters’ and legislature’s intent in enact-
ing statutes that were meant to replace the “judicial prac-
tice of merging criminal convictions.” Testimony, Senate
Judiciary Committee, SB 257, June 4, 1985 (statement of
Deputy Attorney General William Gary) (internal quotation
marks omitted).

The second problem with the majority’s reasoning
is that, even assuming that the legislative history of the
aggravated identity theft statute, ORS 165.803, had any-
thing to do with the merger question, the majority misreads
that history.

As the majority points out, the legislative history
of ORS 165.803 reflects an intention “to enable the state to
aggregate multiple identity thefts into a single aggravated
identity theft, resulting in smaller indictments, more effi-
cient prosecutions, and more severe penalties.” Gensitskiy,
365 Or at ___. However, the legislative history should be
read for what it says, and nothing more. The goal of pro-
viding prosecutors an additional tool for efficiently bring-
ing identity theft cases does not imply an intention to limit
any tools that already existed, and it certainly says nothing
about what the legislature intended on the subject of merger.
The legislature surely expected that, for a single criminal
episode of identity theft involving many victims, prosecu-
tors for reasons of convenience might take the opportunity
to file a single charge of aggravated identity theft in lieu
of large numbers of counts of the lesser offense. But noth-
ing in the legislative history suggests that the legislature
meant to deprive prosecutors of the flexibility to charge both
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crimes. And, where a prosecutor makes that decision and
obtains multiple convictions, the legislative history provides
us with no basis for saying that those convictions should
merge. In short, the majority’s conclusion that “the legisla-
ture intended that a conviction for aggravated identity theft
would be in lieu of convictions for the identity thefts on which
it was based,” id. at ___, is only partially correct—the leg-
islature may have anticipated that prosecutors would make
that charging decision, but the legislature did not require it.

The only relevant question in this merger case is
whether the “anti-merger” statute, ORS 161.067, requires
defendant’s crimes against 27 victims to remain separately
punishable. It does.

Oregon’s “anti-merger” law, ORS 161.067, was
enacted with a very clear purpose in mind. Prior to enact-
ment, it was often unclear how courts entering judgments of
conviction should treat multiple crimes arising from a sin-
gle criminal episode. State v. Nix, 355 Or 777, 784-85 334
P3d 437 (2014), vacd on other grounds, 356 Or 768 (2015);
see State v. White, 341 Or 624, 630-31, 147 P3d 313 (2006)
(explaining history of ORS 161.067). As noted above, in the
absence of legislative guidance, courts developed their own
approach that involved individualized inquiries into the leg-
islative intent behind the criminal statutes at issue in each
case. See Cloutier, 286 Or at 585 (courts first examine “leg-
islative directives” that may exist, then “the intentions and
policies that may plausibly be attributed to the legislature
in the light of legislative history, of the overall statutory
framework, and of constitutional principles,” and, finally,
constitutional double jeopardy principles and other consti-
tutional limitations that may apply). Under that framework,
this court issued several decisions requiring the merger of
multiple convictions arising from the same criminal episode.
See Cloutier, 286 Or 579 (merger required despite violation
of multiple statutory provisions); State v. Linthwaite, 295 Or
162, 665 P2d 863 (1983) (multiple victims); State v. Garcia,
288 Or 413, 605 P2d 671 (1980) (multiple violations against
same victim).

In the wake of those decisions, the legislature and
the voters both proposed legislation that would require
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courts to impose separate punishments for crimes commit-
ted during a single criminal episode. The first such legis-
lation to pass was former ORS 161.062 (1985), which was
enacted by the legislature in 1985. Or Laws 1985, ch 722,
§ 4. Former ORS 161.062 (1985) originated as Senate Bill
(SB) 257 (1985); that bill was generally intended to:

“address *** problems which have caused criminal law
practitioners and the courts consternation for quite some
time *** [including] how many judgments of conviction a
court may enter when a criminal defendant has, during an
episode, violated several statutes, injured several victims
or violated the same statute against the same victim sev-
eral times.”

Staff Measure Analysis, Senate Judiciary Committee, SB
257, June 4, 1985. Deputy Attorney General William Gary
explained to the Senate Judiciary Committee that SB 257:

“would clearly and unequivocally express a legislative policy
Judgment that crimes committed in a single criminal episode
should be recorded separately on a person’s criminal record.
*#%% The history of the offender’s criminal conduct is liter-
ally rewritten by the Court by ‘merging’ separate criminal
acts into one big crime. SB 257 would halt this practice and
ensure that a person’s criminal record accurately reflects
the number of crimes of which he or she has been judged
guilty.

“The judicial practice of ‘merging’ criminal convictions
has developed because of an absence of legislative guidance
as to when a law violator should be subject to multiple pun-
ishments for separate criminal violations committed during
a single criminal episode. SB 257 properly recognizes that
the number of convictions that should be entered is (or
should be) a wholly separate question from the appropriate
sentence to be imposed for the entire course of conduct.”

Testimony, Senate Judiciary Committee, SB 257, June 4,
1985 (statement of Deputy Attorney General William Gary)
(emphases added). Accordingly, SB 257 set out three subsec-
tions describing the circumstances—corresponding to the
respective situations in Cloutier (violation of separate stat-
utes), Linthwaite (multiple victims), and Garcia (repeated
statutory violations against single victim)—in which a trial
court would be required to impose separate punishments.
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This court has stated that the “legislative history and text
of ORS 161.062 could not be more clear in rejecting earlier
case law requiring consolidation of multiple convictions and
sentences arising from the same criminal episode.” Crotsley,
308 Or at 277. SB 257 was amended before it was passed
and codified in former ORS 161.062 (1985).

Meanwhile, the voters proposed an initiative,
Ballot Measure 10 (1986), that, among other things, would
“[1limit[] sentence merger for multiple crimes” and “[s]lightly
expand[] circumstances under which a person may be con-
victed of separate offenses and may be given consecutive sen-
tences.” Official Voters’ Pamphlet, General Election, Nov 4,
1986, 49, 52. Measure 10, also known as the 1986 “Crime
Victims’ Bill of Rights,” contained an “anti-merger” law that
originated from a common source of SB 257, see Crotsley,
308 Or at 276 n 3, and was thus identical to the unamended
version of SB 257.2 Measure 10 passed and was codified in
its original wording in ORS 161.067.

Although the legislative history of Measure 10 con-
tains only limited evidence speaking directly to the voters’
likely understanding of the “anti-merger” provision, this
court has reasoned that the common source, wording, and
timing of Measure 10 and former ORS 161.062 (1985) reflect
a common general purpose of both laws. See White, 341 Or
at 630-31 (citing interconnected background of both laws in
interpreting the general intent of ORS 161.067); Crotsley,
308 Or at 276 n 3 (explaining that ORS 161.067 and former
ORS 161.062 (1985) have an “intertwined and convoluted
relationship” as “[bJoth statutes began as identically worded
proposals” that “apparently derived from a common source”
and were, in effect, “enacted twice”). Thus, this court has
concluded from certain legislative history of former ORS
161.062 (1985) that ORS 161.067 likewise “appears to reject
earlier decisions of this court requiring consolidation of
multiple convictions and sentences arising from the same

! The legislature eventually repealed former ORS 161.062 (1985) in 1999 on
the recommendation of the Oregon Law Commission because the statute was
obsolete in light of ORS 161.067, Nix, 355 Or at 786 n 4; however, the voters’ “anti-
merger” law, ORS 161.067, remained in effect.

2 As discussed below, the common source was likely Oregon’s former jeopardy
statute, ORS 131.505.



304 State v. Gensitskiy

criminal episode” and, instead, “reflects a legislative intent
that ‘a person who commits multiple crimes by the same
conduct or during the same criminal episode should have
a criminal record reflecting each crime committed.” White,
341 Or at 630 (quoting Crotsley, 308 Or at 276-77 (emphasis
added)).

ORS 161.067 identifies three situations in which
multiple offenses committed as a result of the “same con-
duct or criminal episode” are “separately punishable”—that
is, the convictions must not merge. That statute provides, in
part:

“(1) When the same conduct or criminal episode vio-
lates two or more statutory provisions and each provision
requires proof of an element that the others do not, there
are as many separately punishable offenses as there are
separate statutory violations.

“(2) When the same conduct or criminal episode,
though violating only one statutory provision involves two
or more victims, there are as many separately punishable
offenses as there are victims. ***

“(B) When the same conduct or criminal episode vio-
lates only one statutory provision and involves only one
victim, but nevertheless involves repeated violations of the
same statutory provision against the same victim, there
are as many separately punishable offenses as there are
violations, except that each violation, to be separately pun-
ishable under this subsection, must be separated from
other such violations by a sufficient pause in the defen-
dant’s criminal conduct to afford the defendant an oppor-
tunity to renounce the criminal intent.”

Subsection (1) clearly sets out a basic principle that
violations of multiple statutes are punished separately. The
one exception is for those instances where the elements of
one statutory violation are completely subsumed by the ele-
ments of another.

Subsection (2) sets out a different basic principle:
where a defendant commits crimes against multiple victims,
those crimes are punished separately.

Subsection (3) sets out a third basis for imposing
separate convictions: repeated violations of the same statute
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against one victim, where neither subsection (1) nor (2) would
apply. Even there, the legislature intends separate punish-
ment for each statutory violation that is separated from oth-
ers by a “sufficient pause.”

Accordingly, subsections (1), (2), and (3) collectively
reject the judicial rules prescribed in Cloutier, Linthwaite,
and Garcia, and instead reflect the policy that every crime
against every victim is separately cognizable. See White, 341
Or at 630 (ORS 161.067 “reflects a legislative intent that ‘a
person who commits multiple crimes by the same conduct
or during the same criminal episode should have a criminal
record reflecting each crime committed.”” (Quoting Crotsley,
308 Or at 276-77.)).

In this case, defendant was found guilty of 27 acts
of identity theft against 27 victims in a single criminal epi-
sode. It strains neither the language of ORS 161.067(2) nor
common sense to conclude that each victim’s harm is “sepa-
rately punishable,” such that defendant should have 27 con-
victions entered against him. That conclusion is consistent
with the purpose of ORS 161.067 that “each crime” should
be reflected in a defendant’s criminal record. See, e.g., White,
341 Or at 630.

The majority’s construction of the statute, in con-
trast, will result in a judgment of conviction that fails to
accurately reflect defendant’s criminal history. The major-
ity disagrees, asserting that a “conviction for an aggregate
crime, like aggravated identity theft under ORS 165.803(1)
(d), accurately reflects a defendant’s conduct because it is
for a more serious crime and reflects all the victims of the
component crimes.” And the majority repeatedly states that
defendant’s conviction for aggravated identity theft here
will fully reflect his criminal conduct. See Gensitskiy, 365
Orat ___, ___,___ . But that is wrong. Count 1 of defen-
dant’s indictment alleges that defendant committed aggra-
vated identity theft by possessing “10 or more pieces of per-
sonal identification from 10 or more different persons.” That
part of the indictment tracks the wording of the aggravated
identity theft statute, which applies to crimes involving “10
or more” victims. The state was not required to plead an
exact number of victims, and it didn’t. Thus, because Count
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1 could logically be based on conduct affecting 10, 11, or 12
victims, it fails on its terms to reflect that defendant was
convicted of crimes against 27 victims.?

The declared purpose of ORS 161.067—ensuring
that judgments of conviction “reflect[] each crime com-
mitted,” White, 341 Or at 630 (internal quotation marks
omitted)—is not served by the majority’s result. The ques-
tion, therefore, is whether that result is nonetheless required
by the wording of ORS 161.067. That question turns on the
meaning of the phrase “though violating only one statu-
tory provision” in subsection (2) of that statute. The major-
ity interprets that clause as a limitation, such that crimes
against multiple victims are separately punishable only
when the criminal conduct violates a single statutory pro-
vision. On that theory, because defendant violated two stat-
utes, subsection (2) does not apply. Because subsection (1)
also does not preclude merger (because the offense of iden-
tity theft does not require proof of any element that is not
also required by the offense of aggravated identity theft),
the majority’s analysis requires defendant’s 27 convictions
for identity theft to merge into his conviction for the greater
offense of aggravated identity theft.

I agree that the word “though” in subsection (2) of
ORS 161.067 is ambiguous on its face; “though” could be read
to mean (as the majority concludes) “when and only when,”
or it could mean (as the state contends) “even if.” See, e.g.,
Webster’s Third New Int’l Dictionary 2381 (unabridged ed
1976) (permitting either interpretation). Given that ambigu-
ity, we look for clues to the meaning of “though” in the sur-
rounding text and context, structure, purpose, and legisla-
tive history. See State v. Gaines, 346 Or 160, 171-72, 206 P3d
1042 (2009) (the goal in interpreting statutes is to discern
the legislative intent, which is accomplished by examining
the text in context and, if helpful, the legislative history).

3 The majority responds to that reasoning by pointing out that, to obtain
restitution, the state would have to identify the victims. However, there is no
guarantee that restitution will be sought or, if sought, ordered. In this case, res-
titution was not ordered. In fact, the only information in defendant’s judgment
of conviction that reflects the extent of his identity theft is the reference to 27
separate counts of that offense—the very information that will be erased by the
majority’s merger analysis.
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Those clues tell us that the “even if” interpretation
is the correct one. For one, an “even if” interpretation makes
sense in light of how subsection (2) is phrased relative to
the other subsections of ORS 161.067. All three subsections
use conditional phrases that provide that offenses are sep-
arately punishable “when” certain conditions exist. The
conditional phrases in subsections (1) and (3) require that,
for offenses in the same criminal episode to be separately
punishable, all the conditions expressed between the terms
“when” and “there” must exist. See ORS 161.067(1) (“When
the same conduct or criminal episode violates two or more
statutory provisions and each provision requires proof of an
element that the others do not, there are as many separately
punishable offenses as there are separate statutory viola-
tions.” (Emphasis added.)); ORS 161.067(3) (“When the same
conduct or criminal episode violates only one statutory pro-
vision and involves only one victim, but nevertheless involves
repeated violations of the same statutory provision against
the same victim, there are as many separately punishable
offenses as there are violations[.]” (Emphasis added.)).

Subsection (2) is different, because its conditional
phrase is interrupted by the phrase “though violating only
one statutory provision.” (Emphasis added.) As noted above,
that phrase can be construed as either a mandatory con-
dition (“while violating only one statutory provision”), thus
operating like the other subsections, or an optional one
(“even if violating only one statutory provision”), thus oper-
ating differently than other subsections. If the drafters had
intended that phrase to be a mandatory condition, however,
then subsection (2) might just as well be phrased the same
as the other subsections, to say, “When the same conduct or
criminal episode violates only one statutory provision and
involves two or more victims.” Because the drafters could
have easily accomplished that result by simply tracking the
structure of the other subsections and not using the word
“though,” the decision to use that term tends to show that
the drafters intended something else. See, e.g., Baker v.
Croslin, 359 Or 147, 157-58, 376 P3d 267 (2016) (alternative
terms do not mean the same thing unless there is evidence
to the contrary); Crystal Communications, Inc. v. Dept. of
Rev., 353 Or 300, 311, 297 P3d 1256 (2013) (“As a general
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rule, we construe a statute in a manner that gives effect, if
possible, to all its provisions.”).

An examination of the origins of the phrasing of
ORS 161.067 supports that conclusion. As noted earlier,
both ORS 161.067 and former ORS 161.062 (1985) appar-
ently originated from a common source—and that common
source was likely Oregon’s former jeopardy statute, ORS
131.505. Subsections (2) and (3) of that statute provide,
similarly to ORS 161.067(1) and (2), that, “[wlhen the same
conduct or criminal episode violates two or more statutory
provisions, each such violation constitutes a separate and
distinct offense,” ORS 131.505(2), and, “[wlhen the same
conduct or criminal episode, though violating only one stat-
utory prouision, results in death, injury, loss or other conse-
quences of two or more victims, and the result is an element
of the offense defined, there are as many offenses as there
are victims,” ORS 131.505(3) (emphasis added).

Although the use of the word “though” in ORS
131.505(3) is facially ambiguous for the same reasons as in
ORS 161.067, the legislative history of ORS 131.505 indi-
cates that “though” in subsection (3) of that statute likely
meant “even if.” When that statute was proposed to the leg-
islature in 1972, the Criminal Law Revision Commission’s
commentary on ORS 131.505(2) and (3) explained that,
while subsection (2) “makes conduct that violates two or
more statutes a separate offense for each statute so vio-
lated,” subsection (3) “makes a separate offense, also, for
each victim who is injured or killed as a result of a single
course of criminal conduct.” Commentary to Criminal Law
Revision Commission Proposed Oregon Criminal Procedure
Code, Final Draft and Report § 26, 16 (Nov 1972). There is
no suggestion in that legislative history that the intention
of making “a separate offense, also, for each victim” was
qualified by how many statutes were violated. That tends
to suggest that subsections (2) and (3) of ORS 131.505 pro-
vide independent, nonexclusive reasons why conduct com-
mitted in a single criminal episode may constitute separate
offenses, such that “though” in subsection (3) must mean
“even if.” See id. (allowing for separate offenses “also” where
there are multiple victims of a single course of criminal con-
duct). Accordingly, the same phrasing in the descendant of
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ORS 131.505 at issue here, ORS 161.067, likely carries the
same meaning.

Finally, the “even if” interpretation is most con-
sistent with the purpose of the “anti-merger” statute, ORS
161.067. See State v. Guzek, 322 Or 245, 265, 906 P2d 272
(1995) (“In interpreting a statute enacted by initiative, the
court’s task is to discern the intent of the voters who passed
the initiative.”). The evident purpose of subsection (2) is to
recognize and punish individual harms. With that in mind,
why would the voters choose to do so only when a single stat-
ute is violated and not when multiple statutes are violated?
The majority does not answer that question.

The majority’s arguments against the natural, intu-
itive interpretation are not persuasive. The first is textual.
The majority contends that, if we construe “though violating
only one statutory provision” to mean “even if violating only
one statutory provision,” then the clause adds nothing to the
statute. If the clause merely means that the number of stat-
utory violations is irrelevant, the argument goes, then the
statute would mean the same thing without the clause as it
does with it.

That argument would have force if subsection (2)
were a standalone provision. But it is not. Subsection (2),
which is concerned with how many victims are harmed,
immediately follows subsection (1), which is concerned with
how many statutes are violated. In that light, it is under-
standable that the drafters would have added language in
subsection (2) to clarify that the number of statutes violated
is not relevant to that provision.

Defendant and the majority also place heavy reli-
ance on the legislative history of former ORS 161.062 (1985).
The contention is that former ORS 161.062 (1985), to which
ORS 161.067 is related, supposedly made it clear that sub-
section (2) was to apply exclusively in situations where a
single statute was violated, so ORS 161.067(2) should be
applied that way too. It is true that the earlier “anti-merger”
statute had a subsection (2) that used the phrase “violates
only one statutory provision” to describe the situations when
that subsection would apply. However, that observation does
not lead to the conclusion that the majority draws.
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Former ORS 161.062(2) (1985) provided, in part:

“2) *** [W]hen the same conduct or criminal epi-
sode violates only one statutory provision, but involves two
or more victims, there are as many separately punishable
offenses as there are victims.”

(Emphasis added.)

Although this court has relied on the earlier mea-
sure to discern the general purpose of ORS 161.067, where
the wording of those measures is identical, this court has
not done so where the wording of ORS 161.067 and the ear-
lier measure is different. Cf. Nix, 355 Or at 786 (“Ordinarily,
when legislation has been essentially reenacted with no
material change, we assume—in the absence of evidence to
the contrary—that no change in meaning was intended.”
(Emphasis added.)).* Accordingly, I am less inclined than
the majority to disregard the potentially material differ-
ences in wording between the earlier provisions and ORS
161.067(2) when examining the nuances of the text of ORS
161.067(2). Former ORS 161.062 (1985) did not use the word
“though,” and was enacted not by the voters, but by the leg-
islature. Interestingly, although former ORS 161.062 (1985)
contained the phrase “though violating only one statutory
provision” when originally drafted, the legislature (for
unknown reasons) deleted that phrase before enactment
and changed subsection (2) to read, “when the same conduct
or criminal episode violates only one statutory provision, but
involves two or more victims ***” The legislature’s deliber-
ate removal of the word “though” may reflect an intention
that cannot be readily ascribed to the voters, who enacted
different wording.

4 The majority cites Nix for the proposition that “this court has treated
former ORS 161.062 [(1985)] and ORS 161.067 as essentially interchangeable.”
Gensitskiy, 365 Or at ___. We explained in Nix that, “[olrdinarily, when legisla-
tion has been essentially reenacted with no material change, we assume—in the
absence of evidence to the contrary—that no change in meaning was intended.”
355 Or at 786 (emphasis added). We accordingly, in Nix, interpreted the term
“victim” in ORS 161.067 (which, importantly, had not changed since former ORS
161.062 (1985) and ORS 161.067 were originally drafted) by examining whether
anything in the early legislative history of former ORS 161.062 (1985) suggested
a different meaning of “victim” than the ordinary meaning evident from the text
and context of ORS 161.067. 355 Or at 784-87. In this case, however, whether
there was a “material change” through the introduction of the word “though” in
the later enacted statute is precisely what is at issue.
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In all events, none of the wording of former ORS
161.062 (1985) is truly unambiguous in stating that subsec-
tion (2) applies exclusively when a single statute is violated,
contrary to what the majority seems to assume. For those
reasons, the legislative history of that provision cannot bear
the weight that the majority gives it.5

In short, neither the text of ORS 161.067 in con-
text, nor the legislative history, supports a conclusion that
the voters’ desire to separately recognize harms done to
multiple victims is implicated when the criminal conduct
happens to violate a single statute but not otherwise. That
conclusion would lead to peculiar results. Consider a person
who murders three victims. If the state proves all elements
of murder with respect to each victim, then that person’s
criminal record may reflect three convictions for murder—
and, if the state additionally proves that all three killings
occurred during the same criminal episode, then the conduct
supports conviction of aggravated murder as well (which is
defined to include, among other things, the killing of more
than one person in one criminal episode, see ORS 163.095
(1)(d)). Under the majority’s view of the merger statute, if the
state for some reason chose to charge the person with three
counts of murder and one count of aggravated murder, and
the state failed to prove the aggravating element (that all
three murders occurred during the same criminal episode),
then the judgment would reflect three separate convictions;
however, if the state successfully proved the aggravating ele-
ment, then the judgment would reflect just one conviction.
(The “anti-merger” rule in ORS 161.067(1) would not apply,
because the aggravated murder conviction would subsume

® The majority’s discussion of ORS 131.505, the likely “common source” of
ORS 161.067 and former ORS 161.062 (1985), suffers from the same flaw. The
majority explains that ORS 131.505(2) “resolves the matter of the number of
offenses for double jeopardy purposes” in cases implicating multiple statutory
provisions “and there is no need to proceed to ORS 131.505(3).” Gensitskiy, 365 Or
at ___. In other words, one may resort to ORS 131.505(3) only if ORS 131.505(2)
does not apply, i.e., in cases where only one statute is violated. But the majority
simply assumes without explanation that ORS 131.505 operates sequentially,
so that subsection (3) has meaning only if it is first determined that subsection
(2) does not apply. That statute does not have to be read that way. Subsections
(2) and (3) can just as plausibly be understood to operate independently rather
than sequentially, as the legislative history suggests (discussed above). See
Commentary § 26 at 16 (allowing for separate offenses “also” where there are
multiple victims of a single course of criminal conduct).
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the lesser-included offense of murder. The “anti-merger”
rule in ORS 161.067(2) would not apply because two differ-
ent statutes were violated.) I can think of no reason why the
voters would have intended for the defendant in that case to
stand convicted of fewer crimes because the state establishes
that the defendant also committed a greater offense.’

I respectfully dissent.

5 Cf. State v. Munoz-Juarez, 271 Or App 261, 266, 350 P3d 516 (2015) (declin-
ing to apply ORS 161.067 in “a manner that would create the nonsensical result
that a defendant can be convicted of two counts of attempted aggravated murder
for attempting to murder two victims in the same criminal episode ** * but none-
theless cannot be convicted of one count of attempted aggravated murder and one
count of the lesser offense of attempted murder for the exact same conduct”).



