
1 The 1998 tax year is not at issue here.
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IN THE OREGON TAX COURT
MAGISTRATE DIVISION

Small Claims
Income Tax

MICHAEL E. SIMPSON and MARY E.
SIMPSON,

Plaintiffs,

v.

DEPARTMENT OF REVENUE,
STATE OF OREGON,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

TC-MD 030880A

 DECISION AND JUDGMENT

Plaintiffs appeal Defendant's Notice of Assessment dated November 21, 2002. 

At issue is whether Plaintiffs are entitled to deduct sums related to their children.

A case management conference was held on October 13, 2003.  It was agreed that

this case would be decided on the pleadings and written submissions.

I.   STATEMENT OF FACTS

Plaintiffs are residents of Washington state who filed Oregon joint personal income

tax returns using form 40N for tax years 1999 and 2000. (40N 1999 and 40N 2000).  On

each return Plaintiffs claimed a child tax credit, by inserting a written notation on line 60,

which is titled "Other Credits.  Identify."

In 1999, Plaintiffs claimed $910 in child tax credit and deducted that amount from

the calculation of their personal income taxes.  (40N 1999).

In 2000, the amount subtracted was $800.  (40N 2000).  Plaintiffs allege that they

successfully claimed a similar child tax credit for tax year 1998 as well.1  Defendant

assessed a tax deficiency of $909 for tax year 1999 and $617 for tax year 2000, each on



2 ORS 316.127 (1999) uses exactly the same language.  The 1997 statute applies to 40N 1999,
while the 1999 statute applies to 40N 2000.
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the basis that Plaintiffs are not allowed a child tax credit.

II.   ANALYSIS

All taxpayers are allowed tax credits only as provided by Oregon statutes.  The

State of Oregon uses the federal income tax laws as the basis for calculating Oregon state

income taxes.  ORS 316.127 (1999).  The statute indicates that the non-residents'

adjusted gross income is the portion of federal adjusted gross income derived from

sources within the state, with modifications, additions or subtractions, as provided in

chapter 316 of the Oregon Revised Statute.  ORS 316.127 (1997).2

It is not required that the state law precisely match the federal code.  This court has

stated:

"'ORS ch[apter] 316 had as its basic goal the incorporation of all the
provisions of the federal Internal Revenue Code with regard to the
measurement of personal taxable income.  As a result of this incorporation
generally the taxpayer's federal taxable income will be the same as his state
taxable income. * * * However, incorporation does not mean that state
taxable income will be identical with federal taxable income in all cases.'"

Smith v. Dept. of Rev., 270 Or 456, 459, 528 P2d 73 (1974) (emphasis in original)

(quoting Christian v. Dept. of Rev., 269 Or 469, 526 P2d 538 (1974).) 

None of the modifications, additions or subtractions in ORS chapter 316 of either

1997 or 1999 reveals that the Oregon statute includes a provision for child tax credit.  It is

beyond the court's authority to judicially create an exception to legislative requirements

where none exist.  Taylor v. Dept. of Rev., OTC-MD No 030181E, 

WL 21674321, at *2 (June 30, 2003).  Any oversight of a similar error Plaintiffs may have

made in the past cannot change the base tax which Defendant is obligated to assess by
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law.

/ / /

III.  CONCLUSION

There is no express provision for a child tax credit in the Oregon tax code. 

Therefore, Plaintiffs are not entitled to the claimed credit for 1999 and 2000.  Now,

therefore,

IT IS THE DECISION OF THIS COURT that Plaintiffs' appeal must be denied. 

Dated this          day of November, 2003.

______________________________
JEFF MATTSON
MAGISTRATE

THIS DOCUMENT WAS SIGNED BY MAGISTRATE JEFF MATTSON ON
NOVEMBER 26, 2003.  THE COURT FILED THIS DOCUMENT ON NOVEMBER 26,
2003.


