THI'S DECI SI ON WAS SI GNED BY JUDGE CARL N. BYERS ON OCTOBER 11
2000, AND FILE STAMPED ON OCTOBER 12, 2000. THIS IS A
NONPUBLI SHED DECI SI ON.

IN THE OREGON TAX COURT
REGULAR DI VI SI ON
Emer gency Conmmuni cati ons Exci se Tax

BEAVER CREEK COOPERATI VE
TELEPHONE COMPANY,

Case No. 4475
Plaintiff,
ORDER DENYI NG PLAI NTI FF’' S
MOTI ON FOR PARTI AL SUMVARY
JUDGVENT

V.

DEPARTMENT OF REVENUE,
State of Oregon,

N N N N N N N N N N N

Def endant .

Plaintiff appeals froma magi strate Decision denying its
claimfor refund of enmergency comruni cati ons exci se taxes.
Plaintiff’s claimraises only |legal issues, and the matter has
been submtted to the court on Plaintiff’'s Mdtion for Partia
Summary Judgnent. The court has received and consi dered the
parties’ witten nenoranda and oral argunents.

FACTS

Plaintiff is a tel ephone cooperative providing tel ephone
services to subscribers. As a cooperative, it returns
patronage credits to its nmenbers or subscribers in |ieu of

making a profit. Oregon Laws 1981, chapter 533, section 10,
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conpiled as a note after ORS 401. 790, inposes an energency
conmuni cations excise tax on tel ephone service subscri bers.
The utility is required to collect the tax. The tax is used
to fund 911 energency services throughout Oregon. |If a
utility overpays the tax, it nay seek a refund fromthe
Departnent of Revenue (the departnent). O Laws 1981, ch 533,
§ 14.

Prior to 1995, the emergency communi cati ons excise tax
was i nposed as a percentage of the anmpunt charged for
t el ephone exchange access services. The 1993 |egislature
anended the | aw and changed the nmeasure of the tax to a fl at
amount of 75 cents per subscriber per nonth. Wreless
instrunents such as cellular phones are charged 75 cents per
instrunent per nonth. Under the prior percentage inposed tax,
Plaintiff applied for and received refunds fromthe departnent
for excess taxes paid, depending upon the anmount that
Plaintiff had returned to its patrons as credits. Even though
the tax rate was changed to a flat anount per subscriber
Plaintiff nevertheless filed requests for refunds for the
fourth quarter of 1995 and all of the years 1996, 1997, and
1998. The departnent denied Plaintiff’s request and Plaintiff
t hen appealed to the Magistrate Division of this court. The

magi strate Decision upheld the departnment’s action and
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Plaintiff then appealed to the Regul ar Division.
| SSUE

s Plaintiff entitled to a refund of energency
comruni cati ons exci se taxes?

Iy
111
ANALYSI S

As indicated, there is no dispute of fact. Plaintiff
concedes that it collected the correct anount (75 cents per
subscri ber per nmonth) and remtted the sane to the departnent.
However, Plaintiff contends that the refund provisions of the
| aw were not anended, and therefore it seeks a refund on the
sane basis as in the past. That is, since its revenues for
1995, 1996, 1997, and 1998 exceeded its expenses, Plaintiff
bel i eves that the portion of its revenue returned to patrons
as patronage credits includes excise taxes that should be
refunded. However, Plaintiff errs in that position.

When the excise tax was changed to a flat anount, it
becanme revenue neutral as to Plaintiff. Plaintiff collects 75
cents
per subscriber and pays 75 cents per subscriber to the
departnment. The anount of tax that should be collected and

remtted is not affected by whether Plaintiff’s gross revenues
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exceed its expenses.
Section 14(1) of the Act provides:

“1'f the amount paid by the utility to the
Department of Revenue under section 13, chapter 533
Oregon Laws 1981, exceeds the amount of tax payable,
t he departnment shall refund the anount of the excess
with interest thereon at the rate established under
ORS 305. 220 for each nonth or fraction of a nonth from
the date of paynment of the excess until the date of
the refund. No refund shall be nade to a utility who
fails to claimthe refund within two years after the
due date for filing of the return with respect to
which the claimfor refund relates.” O Laws 1993, ch
808, § 3.

As the departnment points out, that refund provision does
not mention gross revenues or in any way relate to Plaintiff’s
operating experience. A sinple question to be asked under
this section of the law is whether Plaintiff paid nore than 75
cents per subscriber per nonth to the departnent. Plaintiff
does not
contend it did and therefore has no basis for making a claim
for a refund. Now, therefore,

I T 1S ORDERED that Plaintiff’s Mdtion for Partial Summary
Judgnent is denied. Costs to neither party.

Dated this __ day of October, 2000.

Carl N. Byers
Judge
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