THI'S DECI SI ON WAS SI GNED BY JUDGE HENRY C. BREI THAUPT ON
FEBRUARY 4, 2002, AND FILE STAMPED ON FEBRUARY 4, 2002. THIS IS
A PUBLI SHED DECI SI ON.

I N THE OREGON TAX COURT
REGULAR DI VI SI ON
Property Tax

DEPARTMENT OF REVENUE, State of )

Oregon, MJULTNOVAH COUNTY ASSESSOR, )

and LANE COUNTY ASSESSOR, )
) Case No. 4495

Plaintiffs, )

ORDER GRANTI NG DEFENDANTS'

V. MOTI ON FOR REMAND

GUARDI AN MANAGEMENT CORPORATI ON,

and WASHI NGTON PLAZA

OREGON LI M TED,

)

)

)

)

)

)

)

and )

)

GUARDI AN MANAGENMENT CORPORATI ON, )
and SAMBELT DEVELOPMENT and )
| NVESTMENT CORPORATI ON, )
)

and )

)

GUARDI AN MANAGEMENT CORPORATI ON, )
and BETA | NVESTMENT and )
DEVELOPMENT CORPORATI ON, )
)

and )

)

TWELVE HUNDRED BUI LDI NG LI M TED, )
)

)

)

)

)

)

)

)

)

)

)

and

JUNCTI ON CI TY RESI DENTI AL CENTER -
TWO - TWO LI M TED PARTNERSHI P,

and

ROSE HOUSI NG | NC., DALE C. DE
HARPPORT, and RONALD D. TRAVER,
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Def endant s. )

This matter is before the court on Defendants' (taxpayers)
Motion for Remand and Request for Oral Argunent. Plaintiffs
Depart ment of Revenue (the departnent), Miltnomah County, and
Lane County (the counties) filed Plaintiffs' Response to
Def endants' Motion for Remand. A hearing on the notion was held
Decenmber 4, 2001.

BACKGROUND

Si x taxpayers filed petitions under ORS 306.115,! requesting
that the departnent exercise its supervisory authority to correct
the tax rolls for specified properties in various counties for
certain tax years. |In accordance with its regul ations, the
departnment held hearings in May 1998 to determ ne the extent of
its authority to review the appeals. 1In each of the six cases,
t he departnent determned that it either did not have the
statutory authority to review or that it would not review the
appeal s because the issues raised were neither “of interest” to
t he departnment, nor did they involve agreenents to facts that
indicated a |likely error existed on the roll. See OAR 150-
306. 115(3) (b) (A) (1997).

Foll owi ng the departnment's decisions not to review,

taxpayers filed Conmplaints with the Magistrate Division of this

1 Al references to the Oregon Revised Statutes are to 1997.

ORDER GRANTI NG DEFENDANTS' MOTI ON FOR REMAND Page 2



court. Under normal circunmstances, the court limts its role to
review ng the record nade before the departnent to determne if

t here was an abuse of discretion. Martin Bros. v. Tax

Comm ssi on, 252 Or 331, 449 P2d 430 (1969); Resolution Trust

Corp. v. Dept. of Rev., 13 OIR 276 (1995). That was not possible
in this case, as the record of the hearing before the departnent
was | ost or destroyed. The Magistrate Division held a trial to
establish what had occurred at the proceedi ngs before the

depart nment.

Al t hough trials before the Magistrate Division are not
generally recorded, the departnent requested a court reporter to
record the trial and was allowed to do so. During the trial,
obj ections were made and rul ed upon. Based on the record before
the court, the magi strate decided that in five of the six cases
i nvol ved, the departnent should have exerci sed supervisory
authority and remanded the cases to the departnent to hold
hearings on the merits. As to the sixth case, the magistrate
could not discern fromthe record what standard the depart nent
had applied in denying the appeal and remanded the matter to the
departnment to reconsider the appeal.

The departnment and counties appealed to the Regul ar
Division. In a letter to the court, the departnent indicated
that it would not be able to accept the record created in the

Magi strate Division for purposes of adjudication in the Regul ar
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Di vision and stated its desire to create a new record in the
Regul ar Di vision. Taxpayers responded by |letter, expressing
concern about the position taken by the departnent and objecting
to another recreation of the record.

A case managenent conference was held,? after which this
court confirmed what it understood to be the agreenment of the
parties that “this matter woul d be reviewed de novo on the record
created in the Magistrate Division.” (Letter fromcourt, Jan 24,
2001.) The parties proceeded with notions for summary judgment
and rel ated nmenoranda.

Those written argunents raised a concern with the court
regardi ng the prior understandings of the parties and the court
and the right of litigants to a de novo proceeding. This court
therefore requested that the parties confirm acceptance of the
record made before the Magistrate Division as the record to be
consi dered by the Regular Division. (Letter fromcourt, July 25,
2001.) The parties' responses reveal ed a di spute regardi ng how
the material recorded fromthe Magi strate Division proceedi ngs
woul d be used as a record for the proceedings in the Regular
Di vi si on. Taxpayers advanced the view that they agreed to the
use of that record, subject only to the court's review of
evidentiary rulings made during the Magi strate Division

proceedi ng. The departnent and counties took the position that

2 Judge Carl N. Byers presided.
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whil e they m ght have agreed to the use of a transcript fromthe
Magi strate Division proceeding, their right to a de novo
proceeding in the Regular Division would be inpaired unless they
were permtted to make fresh objections to matters contained in
the record, in addition to any objections nade to the nagistrate.
In the hearing on this issue, taxpayers asserted that any waiver
by them of a right to a de novo proceeding in the Regul ar
Di vi si on was conditi oned on the departnent and counties being
denied the right to raise fresh objections.
ANALYSI S

ORS 305.425(1) provides, that “[a]ll proceedings before the
judge of the tax court shall be original, independent proceedi ngs
and shall be tried without a jury and de novo.” It seens clear
that parties nmay agree to waive the right to a de novo proceeding
and continue with a transcript or stipulation nmade in the
Magi strate Division. However, the mandate of the statute is such
that no party can be conpelled to accept any record created in
t he Magi strate Division.

Here, the parties have failed to reach agreenent on the use
of the record created in the Magistrate Division. Their
di sagreenent relates to the extent of objections that would be
permtted in the Regular Division proceeding to matters raised in
t he Magi strate Division proceeding.

That being the case, it appears the court has two options.
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First, it can once again conduct a trial for the purpose of
determ ni ng what occurred at the 1998 departnent proceeding.
Case law clearly indicates that record-making in the Regul ar
Divisionis |limted to that purpose. See, e.g., Resolution
Trust, 13 OTIR at 279-80. Second, the court can remand this
matter to the departnment for the purpose of holding a hearing on
the requests by taxpayers for the departnment to exercise its
supervi sory authority.

Under either alternative, one nore fact-finding proceeding
wi Il be necessary. Under the first alternative, the fact-finding
proceedi ng occurs in this court and has as its goal the
recreation of what occurred before the departnent sone years ago.
Under the second alternative, the departnent, the agency
primarily charged with the initial decision in mtters of this
type, can consider the matter, creating whatever record it
consi ders appropriate in connection with and supporting its
di scretionary deci si on- maki ng.

Renmenbering that, in either case, one nore fact-finding
proceedi ng must be held, the court is of the opinion that sound
principles of admnistrative |law indicate the matter shoul d be

remanded to the departnment.® The agency charged with

3 The court acknow edges that ORS chapter 183, Oregon's administrative
procedure act, is not applicable to the departnent in nmost cases. Even so,
the court has no doubt that the general principles of adm nistrative |aw
shoul d guide its decision in this matter, especially considering the role that
the |l egislature has given to the departnent and the limted scope of review
and function that it has allocated to this court.
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adm ni stration of the property tax systemin the first instance
shoul d conpile a record and exercise discretionary deci sion-
making relating its decision to the record before it. This court
can then performits limted review function.

The departnment is directed to proceed with hearings on this
matter, the purpose of which should be creation of a record on
the basis of which, and by reference to which, it can exercise
its discretionary authority under ORS 306.115. The depart nment
should not limt itself to an attenpt to recreate what occurred
in 1998. However, in connection with application of the *of
interest” standard under OAR 150-306.115 (3)(b)(A), the
departnment may, if it chooses to do so, |limt its consideration
to what was “of interest” to it as of the tinme of the initial
hearings before it in this matter.

During the hearing on this issue, counsel for the departnment
rai sed some concern about the ability of the departnent to
require county officials or enployees to fully participate in any
hearings. The departnment has substantial powers to conpel
participation by private parties in the process of discharging
its duties under the property tax system See, e.g., Dept. of
Rev. v. Universal Foods Corp., 318 Or 78, 862 P2d 1288 (1993).

It al so has, under the very statute involved in this case, the
power to “do any act or give any order to any public officer or

enpl oyee that the departnent deens necessary in the
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adm ni stration of the property tax laws so that all properties
are taxed or are exenpted fromtaxation according to the statutes
and Constitutions of the State of Oregon and of the United
States.” ORS 306.115(1) (enphasis added). Now, therefore,

| T 1S ORDERED t hat Defendants' notion for remand is granted;
and

| T 1S FURTHER ORDERED that this matter is remanded to the
Depart nent of Revenue for proceedings consistent with this order.

Dated this _ day of February 2002.

Henry C. Breithaupt
Judge
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