THI'S DECI SI ON WAS SI GNED BY SENI OR JUDGE CARL N. BYERS ON
AUGUST 3, 2001, AND FILED STAMPED ON AUGUST 3, 2001. THIS IS
A PUBLI SHED DECI SI ON.

I N THE OREGON TAX COURT
REGULAR DI VI SI ON
Property Tax

LI NCOLN COUNTY ASSESSOR, )
) Case No. 4509
Plaintiff, )  (1998-99 Tax Year)
)
V. )
) OPI NI ON
YCP SALI SHAN LP, )
dba The Westin Salishan, )
)
Def endant . )
)
LI NCOLN COUNTY ASSESSOR, )
) Case No. 4510
Plaintiff, )  (1999-2000 Tax Year)
)
V. )
) OPI NI ON
YCP SALI SHAN LP, )
dba The Westin Salishan, )
)
Def endant . )

The subject of these property tax appeals is the well
known Sal i shan Lodge in Lincoln County.® The nmmgi strate found

that the real market value (RW) for tax years 1998-99 and

! The county filed a separate appeal for each tax year.
The cases were consolidated for purposes of trial and
deci si on.
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1999- 2000 was substantially | ess than the maxi mum assessed

val ue (MAV) and ordered the assessed value reduced. Plaintiff
Li ncol n County

111

Assessor (the county) appealed and a trial de novo on the

merits was hel d.
FACTS

Salishan is a destination resort |ocated on a hillside
overl ooking Siletz Bay and the Pacific Ocean near G eneden
Beach. The | odge portion has 205 roons in units dispersed
over a
163 acre site. The units are connected with the main | odge
and each other by covered wal kways and driveways. The main
| odge contains a | obby, dining area, library, gift shop,
restaurant, |ounge, and art gallery. Adjacent to the |lodge is
a swi mm ng pool, fitness center, conference roons, and a | arge
conference auditorium Three indoor tennis courts and a
tennis pro shop are located at the north end of the property.
Al so part of the resort is an 18-hole golf course and a snal
shoppi ng center known as the Marketplace. The golf course,
Mar ket pl ace, and personal property are all assessed in
separate tax accounts and are not part of the | odge, the

property under appeal.

OPI NI ON Page 2.



Constructed in 1965, Salishan has | ong enjoyed a high

reputation if not a high incone. It is viewed as a |uxury-

| evel resort. The facilities are of quality construction and
the furnishings and services are of high caliber. Its four-
star restaurant has an extensive wine cellar. 1In 1996,

Def endant YCP Salishan LP (taxpayer) purchased the entire
resort fromthe devel oper and origi nal owner, John G ay.
Taxpayer is a large international real estate conpany.
Shortly after purchase, taxpayer invested approxi mately
$8, 000, 000 in renovations to the | odge and roons. Upon
purchase of the property, taxpayer installed a new nanagenent
conpany. However, incone substantially declined after
t axpayer purchased the property and in January 1998, taxpayer
repl aced the managenment with a new manager operating under The
Westin Hotels’ flag.
| SSUE

The issue is the RW of the |odge as of the assessnent

date in each case.
ANALYSI S
RW is defined by ORS 308.205(1)2 as foll ows:

“Real nmarket value of all property, real and
personal, neans the amunt 1in <cash that could

2 All references to the Oregon Revised Statutes are to
1997.
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reasonably be expected to be paid by an i nformed buyer

to an informed seller, each acting w thout conpul sion

in an arms length transaction occurring as of the

assessnment date for the tax year.”

Traditionally appraisers use three approaches to determ ne
mar ket value: (1) the cost approach, (2) the sal es-conparison
approach, and (3) the incone approach.

The appraisers in these cases agree upon a nunber of
points. They agree that: (1) the highest and best use of the
property is its current use, (2) the incone approach is to be
given the greatest weight, (3) historical or actual incone is
only a starting point for estimating future income, (4) the
actual inconme received for 1998 and 1999 was not stabilized,
and (5) due to the relationship of the | odge, golf course,

Mar ket pl ace, and personal property, it is not feasible to
separately cal culate the value of those itens by allocating
i ncone and expenses. The appraisers agree that the best
approach is to determ ne the value of the whole resort and

t hen deduct the agreed upon RW of the property in the other
tax accounts.

Nei | Hundtoft, an appraiser and enpl oyee of the
Depart nent of Revenue, testified for the county. Hundtoft
used the direct capitalization nmethod of the income approach

to obtain an indication of the market value of the subject

property. That method divides one year’s net operating incone
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(NO) by an overall capitalization rate. Hundtoft cal cul ated
a capitalization rate by dividing the subject’s actual 1995
NO by the subject’s 1996 sal es price.

Taxpayer purchased the property in August 1996 for
$27,980,000 (Ptf’s Ex 1 at 12.) The seller and taxpayer

al l ocated the price as follows:

Personal Property $ 3,011, 541
| nventories 902, 763
| nt angi bl e Assets 5, 629, 829
Real Estate 18, 435, 867

Total Purchase Price $27, 980, 000

In determ ning the sale price of the real property,
Hundt of t made two adjustnments. First, after exanm ning the
facts and reviewing the aw, he found no basis for excluding
“intangi bles.” Therefore, he included $5,629,829 as part of
the cost of the real estate, resulting in an indicated val ue
of the real estate of $24,065,696.% Hundtoft then divided the
actual 1995 NO ($2,329,531) less reserves of 4 percent
($503,236) by the sale price. (Ptf's Ex 1 at 18.) Thus,
$1, 826, 295 di vided by $24, 065, 687 gives an indicated overall

capitalization rate of .0759. (ld.)

8 The apprai ser found no evidence of intangibles. (Ptf’'s
Ex 1 at 12.)
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Hundt of t cal cul ated an alternative capitalization rate by
addi ng $8, 000,000 to the total sale price. (ld.) That was
t he amount of post-sale renovati ons nade between March and
August 1997 and which woul d have been anticipated at the tinme
of the sale. He calculated the alternative capitalization

rate by dividing the buyer’s anticipated 1998 NO after

reserves ($3,781,000) by the increased sale price of
$32, 065,687, resulting in an indicated overall capitalization
rate of .1179. (ld.) Based on his view of the industry,
Hundt of t concluded that an 8 percent overall rate was
appropriate. (Ptf's Ex 1 at 19.)

Hundt oft then estimted a 1998 gross incone of
$14, 151, 810 based on 1995 actual results trended 4 percent.
(Ptf's Ex 1
at 17; Ptf's Ex 2.)% After deducting estinmated expenses of
$11, 206, 327 and 3 percent of gross revenues (%$424,554) for
reserves, he divided the net $2,520,929 by 8 percent to obtain
an indicated value for the whole resort of $31, 511, 612.
(Ptf's Ex 1 at 17; Ptf's Ex 2.) He then deducted $7, 999, 321
for the property in the other accounts to arrive at an

i ndi cated val ue of the | odge property of $23,512,291. (Ptf’'s

4 Taxpayer corrected some of the numbers in his original
apprai sal report (See Ptf's Ex 2.)
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Ex 1 at 19, Ptf's Ex 2.)

Hundt oft al so considered two revenue nultipliers based on
i ndustry surveys. Using his direct capitalization approach,
the revenue nultipliers, and his analysis of the sale of the
subj ect property, he concluded that the RW of the | odge
property as of January 1, 1998, was $25,500,000. (Ptf's Ex 1
at 20.) He trended that result 4 percent to arrive at a
January 1, 1999, RW of $26,520,000. (ld.)

Taxpayer’'s appraiser, Kent Osborne, used the discounted
cash-fl ow net hod of the income approach to obtain an
i ndi cati on of value. Using that nethod, he projected year-by-
year earnings for five years, then discounted those earnings
at 13 percent to obtain a present value. (Def's Ex A at 8-
10.) The nethod also required himto determ ne a term nal
value by dividing the last year’s projected NO (I|ess
reserves) by a direct capitalization rate (he used 10
percent). (ld.) He then applied a discount rate of 13
percent to convert the estimated term nal value (less selling
expenses) to a present value. (Def's Ex A at 9.) The total
of all those present values was $15,383,177. (ld.) After
subtracting the property in the other accounts ($7, 999, 321),
he derived an indicated value of $7,400,00 for the subject

property as of January 1, 1998. (ld.)
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Osborne used the sane approach to determ ne an indicated
value for the property as of January 1, 1999. However,
because actual incone had declined in 1998 and 1999, Osborne’s
estimated income al so declined. As a result, his calcul ated
val ue for the subject property was only $5,200,000. (Def's EXx
A at 10-13.) That significantly |lower value is attributable
to: (1) a lower estimated inconme, and (2) a $1, 000, 000
i ncrease in personal property.® (ld.)

Osborne was aware of the sale of the subject property in
August 1996, but concluded that a buyer would give it little
or no weight. (Def's Ex A at 14.) He based that concl usion
primarily upon the decline in actual inconme. He indicated
t hat taxpayer was optim stic when it purchased the property in
1996, but its optim smwas not well founded. Accordingly,
Osborne did not believe that the market would be optim stic.

The evidence presents the court with two kinds of
evi dence of value: (1) the sale of the subject property to
t axpayer in August 1996, and (2) the appraisers’ analyses and
esti mates based on the income approach. The court will

consi der each of those separately. Hundtoft relied upon the

5 An increase in personal property reduces the indicated
val ue because personal property is assessed in a separate
account and therefore is deducted fromthe total resort val ue
to arrive at a value for the | odge only.

OPI NI ON Page 8.



sal e of the subject property because it was the only “direct
evidence fromthe market” of value. (Ptf's Ex 1 at 11.) It

i nfluenced his estimtes of future incone, resulting in a |ow
overal | capitalization rate, a high NO, and a high RW. In
contrast, Osborne gave the sale virtually no weight. He

i ndi cated that a buyer would not pay the sanme in January 1998
and 1999 as the buyer did in 1996 unless the NO forecast was
the same. (Def’'s A at 14.)

Sal e of the Subject

The court believes that the sale of the subject property
deserves consi derable weight. As the Supreme Court in Kemv.

Dept. of Rev., 267 Or 111, 114, 514 P2d 1335 (1973) (citations

onm tted) states:

“* *» * |f the sale is a recent, voluntary, arms

| ength transacti on between a buyer and seller, both of

whom are know edgeable and willing, then the sales

price, while <certainly not conclusive, 1is very
per suasi ve of the market value. * * *”

The evidence indicates that the sale was an arnis | ength
mar ket transacti on between know edgeabl e parties and for cash.
Consi dering the nature and size of the property, a sale 17
nont hs before the assessnent date is relatively recent.
Taxpayer clains that the age of the inprovenents, their

condition, and the |ocation of the property (distance to

Portland airport) all detract fromits value. However, the
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court nust assume that a know edgeabl e and experienced buyer
such as taxpayer was fully aware of such obvious facts at the
time of purchase. While taxpayer may have had high
expectations with regard to increasing profits, certainly it
was aware of the actual inconme history and limtations of the
property. Taxpayer woul d have the court assune that taxpayer
made a maj or m stake that the rest of the market woul d avoid.
The evi dence does not support that assunption. Further, the
evi dence seens to indicate that marketing and nanagenent
practices after taxpayer’s purchase significantly affected
profits.

Taxpayer’'s position focuses too heavily upon the buyer.
RW is not a one-party concept. Buyers are only one half of
the equation. |In determ ning the probable value at which the
property woul d change hands in the market place, the appraiser
must consider the transaction fromthe seller’s viewpoint as
wel | as the buyer’s.

The subject is a high-quality destination resort. It has
an excellent reputation and is |located in a unique setting.
The fact that it is an established facility nmerits
consi derati on.

111

Hundt oft testified that avail able | ocations for destination
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resorts are becom ng rare.

Obsorne appears to have given zero value or consideration
to the $5,629,829 of the purchase price allocated by the
parties to intangibles. He offered no explanation for
ignoring that significant anmount. Taxpayer offered no
rebuttal testinony to the county’s analysis and concl usion
that it should be included as part of the purchase price of
the real property. Presumably, as the buyer in the
transaction, taxpayer had information that it could bring
forth if the anpunt should be excluded for property tax
pur poses. Consequently, Osborne erred in considering that the
price for the real estate was $18, 435,867 when it was at | east
$24, 065, 696. (Conpare Def's Ex A at 13, with Ptf's Ex 1
at 12.)

Osborne al so gave zero value to approxi mately $8, 000, 000
in renovations. Wen questioned, he dism ssed the renovations
as only “maintaining” the property and addi ng no val ue.
Intuitively, whether the renovations were replacing “soft
goods,” such as worn carpeting and drapes, or neking “solid
i nprovenents,” such as installing gas fireplaces in all of the
units, it nmust have added sone value. Generally, the market
does not invest $8,000,000 unless it expects value in return.

As Hundtoft testified, taxpayer nust have antici pated
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fromthe beginning that renovati ons were part of the price of
obtaining the facility. Hundtoft acknow edged that sone of

t he renovati on noney was spent on personal property, so he
added only $7,000,000 to the purchase price of the real
estate. (Ptf's Ex 1 at 12-13.) That would increase the total
price of the real estate to $31,065,696. (Ptf's Ex 1 at 13.)
Deducting $2,516,610 for the golf course and $3, 237,851 for
the Marketplace |left an indicated purchase price for the rea
property of $25,311,235. (lLd.) Again, taxpayer presented no
rebuttal evidence with regard to the nature and extent of the
renovati ons or the cost allocations between real and personal
property. The court accepts the county’'s allocations and
determ nation of the sale price for the subject real property.

The | ncone Approach

In the income approach there are three basic points of
di sagreenent between the appraisers: (1) the rates at which
income is to be capitalized or discounted, (2) the estinated
NO, and (3) the amount of reserves for replacenents.

Hundt of t sel ected 8 percent and Osborne used 10 percent
as an overall direct capitalization rate. The preponderance
of the evidence supports 10 percent. Hundtoft picked 8
percent because the subject had a | ower income history and it

was consistent with the rate extracted fromthe sale of the
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subject. (Ptf's Ex 1 at 17-19.) While Hundtoft’s position is
supported by a strong market demand, the court finds that it
fails to recogni ze the higher risk associated with full-
service facilities and this particul ar property. Further, the
mar ket surveys indicate that it is nore likely that both a
buyer and a seller would use a

10 percent overall rate.

The projection of gross resort inconme used by taxpayer in
purchasi ng the property was $16,071, 000 for 1998. (Def's Ex A
at 28.) By conparison, Hundtoft projected gross revenue of
$14, 151, 810 and Osborne projected $12,655,573. (Ptf's Ex 1 at
17; Ptf's Ex 2; Def's Ex A at 8.) Hundtoft used 3 percent of
gross revenue as a reserve for replacenents whereas Osborne
used 4 percent. (Ptf's Ex 1 at 17; Def's Ex A at 8.)

Consi dering the age and condition of the subject property, the
court finds that

4 percent is a nore reasonable estinmate of the necessary
reserve for replacenents. For conparison purposes, the court
has cal cul ated the conparable 1998 NO s and an indicated real
mar ket val ue using 4 percent as a reserve for replacenments and
the direct capitalization nethod:

Net Operating lIncone after

Reserves for Repl acenents Capitalized at 10
Per cent
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Buyer’s Projections $3, 620, 160 $36, 201, 600
Hundt of t’ s Proj ections $2, 379, 411 $23, 794, 110
Osborne’s Projections $1, 468, 715 $14, 687, 150

In the reconciliation process, an appraiser tries to
reach a | ogical conclusion that is consistent with the
i ndi cated values in the market. One of the first tests that
must be applied is the test of reasonabl eness. GOsborne’s
opi ni on of $15,383,177 for the total resort as of January 1,
1998, less $7,999, 321 for property in the other accounts,
| eaves $7, 383,856 for the subject property under appeal.
(Def's Ex A at 9.) That inplies a |loss of $12,596, 823 or 45
percent of the purchase price, in just
17 nonths. Such a conclusion would indicate that the bottom
had dropped out of the market. However, the industry survey
relied upon by both appraisers indicated that, while there had
been sone shifting in financing, industry performance overal
was strong.

“The strong performance of the full service hotel
sector has been aided by a lack of new supply
additions, due to the conparatively higher costs and
increasingly difficult barriers to entry in many
mar ket areas. * * *” (Ptf’'s Ex 1 at 22; Def’s Ex A at
32.)

Further, the survey indicated that the average rates
(overall capitalization 10.87 percent, discount 13.5 percent,

revenue growth 4.2 percent, and expenses 3 percent) are

evi dence
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of a strong market. (Ptf's Ex 1 at 22-23; Def's Ex A at 32-
33.) In fact, the article indicates that the capitalization
rates and yield rates are the | owest since 1990. “* * * |n
ot her words, hotel investnments were nore desirable in 1998

t han they had been for the preceding eight years. * * *”
(Ptf’s Ex 1 at 22; Def’'s Ex A at 32.)

Taxpayer contends that a significant increase in the
nunmber of notel and hotel rooms in Lincoln County resulted in
a | oss of demand for the subject. At trial, taxpayer
presented an exhibit listing nine Lincoln County notels and
hotels, including the subject. (Def's Ex E at 1.) The
exhi bit indicates that occupancy declined 14.3 percent during
the three years 1997 to 1999. However, during that sane
period the subject had a
19 percent decline in occupancy. (Def’s Ex A at 6.) The fact
that the subject’s occupancy rate declined nore than the
potential |ocal conpetition supports Hundtoft’s view that
t axpayer’s managenent decisions drastically effected the
performance of this property.

It is axiomatic that there is danger in placing too nuch
reliance on any one approach to value. Wiile the appraisers
agree that the incone approach is preferred by investors,

relying on that approach alone can be m sl eadi ng. For
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exanpl e, there was testinony that the subject property was not
even profitable for the first 20 years of its existence. |If

t he i nconme approach

al one had been relied upon during that period, it could
indicate that the property had a zero or even a negative

val ue.

Taxpayer is a know edgeabl e international real estate
firmthat invested $35,000,000 in a property that from 1993
t hrough 1995 averaged an NO before reserves of only
$2,068,950. (Def's Ex A at 6.)® Subtracting an average
repl acenent for reserves of 4 percent ($483,432) results in a
NO after reserves of $1,585,518. (See id.) Dividing that
anmount by the purchase price results in an overal
capitalization rate of 4.5 percent. Obviously, taxpayer
consi dered nore than just actual incone.

Taxpayer points out that it purchased the property on
expectations of far greater income. The court acknow edges
that optim smon the part of a buyer is part of the market
forces. On the other hand, the court is aware that the market
woul d not ignore a decreasing incone. However, it would be an

error to place too nuch weight upon it. That is particularly

6 The court uses the data found on page 6 of Defendant's
Exhibit A, noting sone inconsistencies with that on page 23.
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so where there has been a change in nmanagenent, and the income
drops bel ow what one woul d have anticipated if no sale had
taken place. |In those circunmstances, the incone nmust be
considered in light of
ot her evidence of value such as industry trends and conparabl e
sal es.

Taxpayer’s ardor may have cool ed for the subject
property, but there is no particular reason to believe that
t he market has grown weak. Both appraisers projected grow h.
Their industry survey indicates that the market had grown
stronger since 1996, not weaker. (Ptf's Ex 1 at 22-23; Def's
Ex A at 32-34.)
Therefore, the court believes it can assune that a buyer of
the subject property as of July 1, 1998, would al so be
optim stic.

Undoubt edl y, a buyer woul d adjust down for the
di fferences in gross revenue and NO between 1995 and 1997.
The gross revenue in 1997 was down 4 percent from 1995, and
the NO was down 16 percent. (See Def's Ex A at 6.) A sinple
adj ustmrent woul d be to decrease the subject’s purchase price
of $25, 311,235 by 16 percent, resulting in an indicated val ue
of $21, 261,437 as of January 1, 1998. Using the sane approach

for 1999, when the gross revenue for 1998 was down 7 percent
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and the NO was down
33 percent over 1995, would reduce the purchase price of
$25, 311, 235 by 33 percent. (See id.) That would indicate a
RW for the subject property of $16, 958,527 as of January 1,
1999.

Anot her way to reflect the decline is to nmultiply the
decreased gross revenue by an industry gross-revenue
mul tiplier as described in the industry survey material.
Using the average multiplier of 2.1 fromthe industry survey
tends to replicate the |level of optimsmheld by a buyer at
that time. As applied to the 1997 actual gross revenue of
$12,037,532, it gives a total value of $25,278,817. (See
Ptf's Ex 1 at 33.) Deducting approximately $8, 000, 000 for the
property in the other accounts |eaves an indicated value for
t he subject of $17,278,817. Likew se, for the January 1,
1999, value, applying the nultiplier to actual 1998 gross
revenue of $11,739, 242 gives a total value of $24, 652, 408,
| ess $8, 000,000 in the other accounts, or $16, 652,408 for the
subj ect property.

Anot her met hod of reconciling disparate indicators of
value is to weight them nunerically. 1In this case, one could
reason that an actual sale of the subject property, a

hi storical fact, should be given equal weight with an inconme
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approach, an opinion of the future. As Hundtoft indicates, a
sale is direct evidence of the market. (Ptf's Ex 1 at 11.)

It is not nere specul ation or opinion, but an actual
transaction. In contrast, the income approach represents an
apprai ser’s judgnment based upon historical facts and the
appraiser’s view of the future. It represents the appraiser’s
expert attenpt to replicate the current thinking of the

mar ket. Both indicators have inherent weaknesses. Under the
circunmstances present in this case, the court believes that it
is reasonable to give them equal weight. Even so, the court
is left with two alternatives because of the two incone
approaches. For the January 1, 1998, assessnent date, the
court cal cul ates two possi ble values as foll ows:

1.) Val ue based on actual

sal e of property: $25, 311,235 x .50 =
$12, 655, 618

Val ue i ndicated by

Osborne’ s DCF: $ 7.400,000 x .50 = $
3. 700, 000

Total value of subject real property:
$16, 355, 618
2.) Val ue based on actual

sal e of property: $25, 311,235 x .50 =
$12, 655, 618

Val ue indicated by Hundtoft’s DCAP
[using 4% for reserves: $ 2,379,411
+ 10% = $23, 794,110 | ess $7,999, 321]

$15, 794,789 x .50 = $
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7,897, 395
Total value of subject real property:

$20, 553, 013

It is apparent that there is no one nethod or perspective
t hat achieves a perfect fit. Accordingly, the court nust
exercise its judgnment in making specific findings of value.
Therefore, after considering all of the above, the court finds
that the RW of the subject property as of January 1, 1998,
was $18, 000, 0000 and as of January 1, 1999, was $16, 000, 000.
Costs to neither party.

Dated this _ day of August 2001.

Carl N. Byers
Seni or Judge
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