THI'S DECI SI ON WAS SI GNED BY JUDGE HENRY C. BREI THAUPT ON
APRI L 14, 2003, AND FILED STAMPED ON APRI L 15, 2003. THIS IS
A PUBLI SHED DECI SI ON.

IN THE OREGON TAX COURT
REGULAR DI VI SI ON

Il ncone Tax
ROBERT A. LUCAS, )
) TC 4572
Plaintiff, )
) ORDER DENYI NG PLAI NTI FF'' S MOTI ON
V. )  FOR SUMVARY JUDGMENT and GRANTI NG
) DEFENDANT' S CROSS- MOTI ON FOR
DEPARTMENT OF REVENUE, )  SUMVARY JUDGVENT
State of Oregon, )
)
Def endant . )
| NTRODUCTI ON

This matter is before the court on stipulation of facts
and cross-motions for sunmmary judgnent. Plaintiff (taxpayer)
concedes liability for personal inconme tax for the years at
i ssue but contests the nethod used by Defendant Departnent of
Revenue (the department) in applying paynments made by taxpayer
for the years at issue. Taxpayer contends that the departnent
shoul d have applied the refund amounts to the earliest years
for which a deficiency was assessed. Under this rule,

t axpayer argues that the anount of interest due from him on
certain deficiencies would be reduced.
FACTS

The stipulated facts are as foll ows:
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“1. Plaintiff filed his 1990 Oregon incone tax return on
March 20, 1995;

“2. Plaintiff's 1990 Oregon inconme tax return reported
net income tax of $0 and clai ned an overpaynent of $774.

“3. Plaintiff's 1990 tax return indicated that the
cl ai med overpayment was the result of the follow ng paynents:
(a) Oregon inconme tax withheld frominconme during 1990 of
$274, and (b) estinmated tax paynents totaling $500.

“4., The departnent denied a portion of plaintiff's
claimed rental loss, resulting in a revised net incone tax for
1990 of $277, and al so determ ned that estinmated tax paynents
actually totaled $1, 000.

“5. Although plaintiff's 1990 i ncome tax return indicated
that a refund should be applied to estimated tax for the 1991
tax year, there was no refund to apply to the 1991 tax year
because the 1990 return was filed nore than three years after
the due date of the return. See, ORS 314.415(1)(b)(A).

“6. The departnent determ ned there was an overpaynment of
$779 with respect to plaintiff's 1991 incone tax return.
Because plaintiff's 1991 inconme tax return requested that a
refund be applied against estimted tax for 1992, the
departnent applied the overpaynent to plaintiff's 1992 incone
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tax return.

“7. Plaintiff filed his 1992 Oregon incone tax return on
April 11, 1995.

“8. Plaintiff's 1992 Oregon incone tax return reported
net income tax of $75 and cl ai med an overpaynent of $2,679.

“9. Plaintiff's 1992 tax return indicated that the
cl ai med overpaynment was the result of the follow ng tax
paynments (a) Oregon inconme tax withheld frominconme during
1992 of $458, and (b) estinmated tax paynents of $2,296.

“10. The departnment determ ned that the correct anmount of
estimated tax paynents for 1992 total ed $500, that there was a
refund applied fromthe 1991 tax year of $779, and incone tax
wi t hhel d during 1992 of $458.

“11. Wth respect to plaintiff's Oregon incone tax return
for 1992, the departnent issued a refund in the amunt of
$1,671, consisting of $1,661 tax and $10 interest, on June 15,
1995.

“12. Plaintiff returned the $1,671 refund check to the
departnment, with instructions to apply the refund to the taxes
for 'subsequent tax years.' The departnment received the check
on January 9, 1997.

“13. On January 10, 1997, the departnment cancel ed the

$1,671 refund check and applied it to plaintiff's 1996 tax
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year.

“14. On February 11, 1997, at plaintiff's request, the
departnent applied the refund fromplaintiff's 1995 i ncone tax
return, in the amount of $5,517, to his tax liability for his
1996 tax year.

111

“15. The paynents applied against plaintiff's tax
liability for his 1997 year, which included a refund from
plaintiff's tax
return for his 1996 tax year, exceeded plaintiff's tax
liability for his 1997 tax year.

“16. Plaintiff's 1997 tax return requested that the
over paynent should be applied to his 1998 estinated tax.

“17. The departnment received notice fromthe Internal
Revenue Service of corrections it nmade to plaintiff's 1990 and
1992 federal inconme tax returns on Novenber 6, 1998.

“18. Based upon the federal audit report, the departnent,
on April 12, 2000, issued notices of deficiency that adjusted
plaintiff's 1990 and 1992 Oregon inconme tax returns and
determ ned that his correct net incone tax for 1990 and 1992
was $7,861 and $3, 918, respectively.

“19. The notices of deficiency for the 1990 and 1992 tax
years al so charged interest on the tax deficiencies; the
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i nterest accrual period began on the due dates of the tax
returns.

“20. The notices of deficiency for the 1990 and 1992 t ax
years al so i nposed the 100 percent penalty pursuant to ORS
305. 992.

“21. At plaintiff's request, the departnent |ater waived
75 percent of the 100 percent penalty.

“22. Based upon a federal audit report, which the
departnment received on May 14, 1999, the departnent, on
Cct ober 30, 2000, issued a notice of deficiency that adjusted
plaintiff's 1995
Oregon inconme tax return and resulted in an increased net
income tax for 1995.

“23. As of April 12, 2000, plaintiff had not yet filed his
1999 and 2000 tax returns.

“24. In February of 2001, the departnent applied refunds
that it issued for plaintiff's 1997 and 1998 tax years to his
tax liability for his 1995 tax year. The refunds for the 1997
and 1998 tax years were in the amounts of $1,515 and $53. 51,
respectively.”

(Stip of Facts and Exs.)
| SSUE
Did the departnment err in applying refund anounts to
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deficiencies?
ANALYSI S

Taxpayer has asserted that the follow ng two acti ons of
the departnment were in error

(1) In January 1997, application by the departnment of a
$1,671 refund anount to taxpayer's liability for the 1996 tax
years; and

(2) In February 2001, application by the departnment of a
111
111
111
$1,568.51 refund anount to taxpayer's liability for the 1995
t ax
year .1

Taxpayer contends that the refund anmounts shoul d have
been applied to the 1990 and 1992 years, the earliest years
for which he ultimately had deficiency assessnents.

The departnment argues that it conplied with taxpayer's
request and the applicable statutes and adm nistrative rules
when refund amounts were applied agai nst taxpayer’s

outstanding tax liabilities.

1 That refund amount includes the $1,515 refund anount for 1997 and the
$53.51 refund anount for 1998. See Stip Facts and Exs #24.
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ORS 314.415(1)(e)? sets forth direction on the application
of refund anounts. The statute provides, in part:

“Where there has been an overpaynent of any tax
i nposed, the amount of the overpaynment and interest
t hereon shall be credited against any tax, penalty or
interest then due from the taxpayer, and only the
bal ance shall be refunded.”

The departnment has pronul gated regulations with respect to
that statute. OAR 150-314.415(1)(e)-(B) provides, in relevant
part:

“(1) Definitions for purposes of this rule.

U x % * * *

“(c) Nonassessed accounts. The deficiency tax
account anount by which the tax as correctly conputed
exceeds the tax, if any, reported by the taxpayer.

“(d) Assessed accounts. The tax account that has
not been appealed or paid and a witten notice of
assessnment stating the anmpunt so assessed has been
sent to the taxpayer.

“(2) The departnment shall offset a refund to
assessed accounts and may offset a refund to
nonassessed accounts when the taxpayer sends the
departnment a witten authorization to offset the
refund. Offsets shall be made using the follow ng
gui del i nes:

“(a) First, offset to the newest account within
the programthat has the refund. An exception is the
unrestricted accounts which are offset to the ol dest
account first.

“(b) Second, offset to other prograns, newest

2 Al references to the Oregon Revised Statutes (ORS) are to 2001.
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account first. An exception is the wunrestricted
accounts which are offset to the ol dest account first.

% x * * * *

“(4) The newest account is an account with the

nost recent set-up date. |If nore than one account has
the same set-up date, the nost recent tax year is the
newest account. ‘Set-up date’ neans the date the

account was established or created.”
(Enphasi s added.)

The 1997 Application

I n January 1997, taxpayer returned to the departnent a
check issued earlier in the ambunt of $1,671, refunding
paynments made for his 1992 tax year. He requested that the
amount be applied to “subsequent tax years.” The departnent
received the check on January 9, 1997, and applied it to
t axpayer's 1996 tax year.

As of January 1997, taxpayer had no tax liabilities
assessed and unpaid. The $1,671 refund anopunt related to tax
year 1992, a year for which a deficiency did not develop until
April 2000. However, as of January 1997, there was no
deficiency in 1992 or any “later year” to which to apply the
returned check. The first year to which the departnent could
apply the $1,671 was 1996. The year 1996 was “subsequent to”
1992 and the liability for 1996 arose in April 1997,

“subsequent to” January 9, 1997.
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Taxpayer directed the departnent to apply the $1,671
ampunt to “subsequent tax years.” The departnment foll owed
that direction consistent with its published regul ations. 3
Taxpayer had no basis for insisting that the departnent erred
in following his directions and the departnment's regul ati on.
The 2001 Application

By 2001, deficiencies had been assessed by the departnent
for the 1990, 1992, and 1995 tax years.* |t appears that the
1995 account was set up after the accounts for 1990 and 1992.
I n 2001, the department also determ ned that a refund was due
to taxpayer for the 1997 and 1998 tax years. Pursuant to
OAR 150-314.415 (1)(e)-(B)(4), the departnent applied the
refund amounts for 1997 and 1998 to the “newest” account that
had been assessed, the 1995 account.

ORS 314.415(1)(e) provides that an overpaynent of tax

“shall be credited against any tax, penalty or interest then

3 This case did not involve mul ti pl e nonassessed accounts as that term
is defined in OAR 150-314.415(1)(e)-(B)(1)(d). OAR 150-314.416(1)(e)-(2)
provides that in the event of a nonassessed account, the departnent “may
offset a refund * * * when the taxpayer sends the departnent witten
authorization.” (Enphasis added.) It is unclear fromthat rule whether, in
the case of multiple nonassessed accounts, the directions of the taxpayer’s
witten authorization or the rule on application to the newest account first
is to be foll owed.

4 The stipul ati on does not specify but the court assunes that no appea
of the assessnents was taken so that the accounts in question were al
“assessed accounts” under the regul ations.
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due. The acconpanying adm nistrative rule further explains
t hat the newest account, defined as the account with the npst
recent set-up date, is the account that is first offset when
the departnment is authorized by a taxpayer to apply a refund
ampunt to tax liabilities. See OAR 150-314.415(1)(e)-
(B)(2)(a), (4). Those regulations are not inconsistent with
the statute. Taxpayer has shown no reason why the departnent
could not validly choose the ordering rule it adopted. Sone
rule is needed. Together, the statute and rules supply a
necessary, and not unreasonable, guideline for the order of
application of a refund where deficiencies in nore than one
year have been established. Although taxpayer would |like a
different rule, taxpayer has presented no persuasive reason
why the rule pronul gated by the departnent should not be

foll owed. |Indeed, the rule taxpayer proposes m ght well

di sadvant age hi mor others under different facts or

ci rcumst ances.

Quite apart fromthe fact that the departnent foll owed a
valid regul ati on, taxpayer has not shown how the departnent's
actions adversely affected him |In 2001, the departnent had
$1,568.51 to credit to taxpayer. |If the departnment had acted
as taxpayer proposes, it would have applied that refund anpunt
to the 1990 tax year. However, for the 1990 tax year, a
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penalty had been assessed agai nst taxpayer under ORS 305.992,°

whi ch does not appear to accrue interest. Taxpayer

adm tted that the anount of the penalty was $1, 647.

has

(Ptf's

Mot for SunmJ at 1 1.) Under ORS 305.265(13),°% paynents nust

first be applied to penalty, then to interest, and t
due. Taxpayer has not asserted that this statute is

i napplicable or unconstitutional.

hen to tax

Thus, even under taxpayer’s position, the entire refund

amount from 1997 and 1998 woul d have been applied to the

penalty anmount, and no reduction in the interest bearing

5 ORS 305.992 provides:

“(1) If any returns required to be filed under ORS

chapt er

118, 314, 316, 317, 318, 321 or 323 or under a |local t ax
adm nistered by the Department of Revenue under ORS 305.620 are not

filed for three —consecutive vyears by the due date (i

ncl udi ng

extensions) of the return required for the third consecutive year,

there shall be a penalty for each year of 100 percent of

the tax

liability determined after credits and prepayments for each such

year .

“(2) The penalty inmposed under this section is in addi

tion to

any other penalty inposed by |aw However, the total anount of
penalties inmposed for any taxable year wunder this section, ORS
305. 265(13),  314. 400, 323.403 or 323.585 shall not exceed 100

percent of the tax liability.”

6 ORS 305.265(13) provides:

“Every deficiency shall bear interest at the rate established

under ORS 305.220 for each nonth or fraction of a nonth conputed
from the due date of the return to date of paynent. If the return
was falsely prepared and filed wth intent to evade the tax, a

penalty equal to 100 percent of the deficiency shall be assessed and

col | ect ed. All paynents received shall be credited fi
penalty, then to interest accrued, and then to tax due.”
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princi pal ampbunt of tax due could have occurred. |ndeed, it
is possible that application of the refund ambunt to the 1995
tax year nmay have been a relative benefit to taxpayer if it
reduced interest bearing “principal” in that year.
Application of the paynent to the 1995 year could not,
however, have been any worse for taxpayer than if the paynent
had been applied to the 1990 tax year.

In this case, taxpayer would benefit from application of
the refund to the earliest year only if that application would

reduce the early year deficiency anounts as of the date of the

original return —that is if the credit was treated as a

payment of tax in the year the return was due. Oregon |aw
does not permit that treatment. ORS 314.415(1)(e) directs
that in the event of an overpaynent of tax, the amount of the
over paynent and any interest thereon, shall first be credited
agai nst “any tax, penalty or interest then due fromthe
t axpayer.” (Enphasis added.) The overpaynent anount is not
credited against any tax originally due. Instead, the
over paynent anmount, which may include an interest conponent in
favor of the taxpayer, is applied only when it is conputed and
only against then outstanding liabilities.

Not only is the statutory directive of ORS 314.415(1)(e)
clear, the alternative readi ng apparently urged by taxpayer
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woul d result in a double benefit to taxpayer. Taxpayer’s
construction would take advantage of the interest accrual on
t he refund amount provided under ORS 314.415(1)(a) because
time has passed between the return and the refund paynent, but
then seek to ignore that passage of time and treat the refund
ampunt as paid at the tine the return was filed. Such a
construction is illogical. Now, therefore,

I T 1S ORDERED that Plaintiff's Mdtion for Summary
Judgnent is deni ed, and

| T I S FURTHER ORDERED t hat Defendant's cross-notion for
sunmary judgnent is granted. Costs to Defendant.

Dated this __ day of April 2003.

Henry C. Breithaupt
Judge
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