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I N THE OREGON TAX COURT
REGULAR DI VI SI ON
Property Tax

JOHN HARELSON, Josephi ne )
County Tax Col | ector, )
) Case NO. 4582
Plaintiff, )
) ORDER OF ABEYANCE and ORDER
V. ) I NVOKI NG PRI MARY
JURI SDI CTI ON
)
M CHAEL L. SCHNEYDER, )
Josephi ne County Tax Assessor, )
)
Def endant , )
)
and )
)
FRANK G. DI NKEL and )
CARRI E A. DI NKEL, )
)
| nt er venor - Def endant , )
)
and )
)
MC DI YO ENTERPRI SES, an )
Oregon partnership, )
)
| nt ervenor - Def endant . )

In this case, the Josephine County Tax Col | ector
(Plaintiff) seeks a declaration fromthe court that the real
property account of Intervenor-Defendants, Frank and Carrie
Di nkel (the Dinkels), and the inprovenents account of

| nt ervenor - Def endant, Mc Di Yo Enterprises, an Oregon



Partnership (the partnership), are commonly owned.
Additionally, Plaintiff seeks supplenental relief in the form
of an order fromthe court conpelling the Josephine County Tax
Assessor (Defendant), to
Iy
conbi ne the separate real property tax account and
i nprovenents tax account into a single property tax account.

The court, on its own notion, raised the question of
whet her the doctrine of primary jurisdiction should be invoked
and the proceeding in the court be stayed until the Oregon
Depart nent of Revenue (the departnent) has the first
opportunity to review Plaintiff’s request. For the reasons
stated bel ow, the court invokes the doctrine of primary
jurisdiction and defers further consideration of the case
pendi ng action by the departnent.

FACTS

On January 14, 2002, Plaintiff filed suit in the
Magi strate Division seeking an order conpelling Defendant to
conbi ne the tax account for real property at 110 Morgan Lane,
Grants Pass, Oregon, standing in the name of the Dinkels, wth
the tax account for inprovenents at the sane address, standing
in the name of the partnership.

Plaintiff argues there is comopn ownership of the

property in the real property tax account of the Dinkels and



the property in the inprovenent tax account of the
partnership. In effect, Plaintiff requests a declaration from
the court of certain of the legal rights of the parties with
respect to the real property and
111
111
111
i mprovenents. Such a declaration would be in the nature of a
decl aratory judgment pursuant to ORS 28.010.1

A suit for declaratory judgnent nust be heard by a court
of record pursuant to ORS 28.010.2 Because the Magistrate
Division is not a court of record, the case was specially
desi gnated to the Regular Division by Order of the Court on
July 25, 2002. See generally ORS 305.430(1); TCR 1 C(1)(a).
The Regul ar Division of the Oregon Tax Court is enpowered to
i ssue declaratory judgnents because it “[i]s a court of record
and of general jurisdiction” and “[h]as the sane powers as a
circuit court.” ORS 305.405(1), (2).

Based on the common ownership argunent, Plaintiff also

1 Unless otherwise noted, all references to the Oregon Revised Statutes
(ORS) are to 2001.

2 |n relevant part, ORS 28.010 provi des:

“Courts of record within their respective jurisdictions shal
have power to declare rights, status, and other legal relations
whet her or not further relief is or could be clained.”



seeks an order of the court conpelling Defendant to comnbi ne
the separate real property tax account and inprovenments tax
account into a single property tax account. Plaintiff
apparently believes that conbining the accounts will inprove
his position for collection of delinquent taxes owed on the
i mprovenments tax
Iy
111
Iy
account. Such an order would be in the nature of suppl enent
relief. See ORS 28.080.°

Def endant objects to Plaintiff’s request for declaratory
and suppl enental relief on various grounds including
di sagreenent over whether the property is in fact commonly
owned and, even if there is common ownership, whether the
property may be lawfully conbi ned into one tax account when
the inmprovenents tax account is delinquent. Both the Dinkels
and the partnership object to Plaintiff’s requests.

ANALYSI S
The issue presented is whether the court should invoke

the doctrine of primary jurisdiction, thereby conferring on

3 In relevant part, ORS 28.080 provides:

“Further relief based on a declaratory judgnment or decree
may be granted whenever necessary or proper.”



the departnent the initial determ nation of Plaintiff’'s
request that the separate accounts for the real property and
i nprovenents to property at 110 Morgan Lane, Grants Pass,
Oregon, be conbined into a single tax account.

Under current procedures, a question of law or fact is
typically brought to the Oregon Tax Court for review after the
departnent or a county taxing authority has taken some action
111
111
under the revenue |laws of the state.4 That normal course of
review is pursuant to the clear statutory pathways for
appealing matters relating to state property or incone taxes.
See e.g., ORS 305.501(1) (relating to the procedure for
hearing appeals filed in Oregon Tax Court); ORS 305. 265
(relating to the procedures for appealing froma deficiency
notice); and ORS 309. 100 (relating to the procedures for
filing petitions with the county board of property tax
appeal s).

The question presented to the court in this case,
however, has not arisen in the usual way as a response by a

t axpayer to governnment action. Rather, the question is the

4 Former ORS 305.275(4) required that all administrative renedies before
the departnent be exhausted before an appeal would be heard in the Oregon Tax
Court. However, the exhaustion requirenent was repealed as part of the
| egi slation creating the Magi strate Division of the Oregon Tax Court. See OR
Laws 1995, ch 650, section 7.



result of a dispute between two county property tax officials
about the proper adm nistration of two property tax accounts.
The court on its own notion raised the question of whether the
doctrine of primary jurisdiction should be invoked and the
proceeding in the court be stayed until the departnent has
reviewed Plaintiff’s request.

As di scussed by the Oregon Suprene Court in Boise Cascade
Corp. v. Board of Forestry, 325 Or 185, 191-92, 935 P2d 411
(1997), there are two types of primary jurisdiction.

Statutory primary jurisdiction “exists when a statute
‘specifically requires courts to apply the primary
jurisdiction doctrine to a class of disputes.” ” Id (quoting
Kenneth Cul p Davis and Richard J. Pierce, Jr., 11,

Adm ni strative Law Treatise, 8§ 14.1, 276 (3d ed

1994) (hereafter “Davis and Pierce”)). Primary jurisdiction
may al so be the result of judicial invocation.

VWhere primary jurisdiction is judicially invoked, the
judge has determ ned that the “adm nistrative agency, rather
than a court of law, initially should determ ne the outcone of
a dispute or one or nore issues within that dispute that fal
within that agency’ s statutory authority.” Boise Cascade, 325
O at 192. The decision to judicially invoke the doctrine of
primary jurisdiction is influenced by “the belief that a

previ ous agency disposition of one or nore issues before the



court will assist the court in resolving the case before it.’
ld. While courts vary in their approaches to invoking the
doctrine of primary jurisdiction, the Oregon Suprene Court
noted with agreement three factors cited in one treatise on
adm ni strative |aw to be consi dered:

““(1) the extent to which the agency’'s specialized

expertise makes it a preferable forum for resol ving

the issue, (2) the need for uniformresolution of the

i ssue, and (3) the potential that judicial resolution

of the issue will have an adverse inmpact on the

agency’s performance of its regul atory

responsibilities.””
Id. (quoting Davis and Pierce 814.1 at 272).
I n determ ning whether to i nvoke the doctrine of primary
jurisdiction here, the court will consider those factors and
the statutes that describe the authority of the court and the
departnent to respond to Plaintiff’s requested relief.

Subj ect to appellate review, the Tax Court is “the sole,
exclusive and final judicial authority for the hearing and
determ nation of all questions of |aw and fact arising under
the tax laws of the state” with certain exceptions as provided
by statute. ORS 305.410(1) (enphasis added). Although the
Tax Court, subject to appellate review, is the exclusive
judicial institution for determ nation of tax questions, the
court is not alone in having sonme responsibility for questions

related to tax matters in the state.

The departnment has supervisory responsibilities as set



forth in ORS 306.115(1):

“(1) The Departnment of Revenue shall exercise
general supervision and control over the system of
property taxation throughout the state. The depart nent
may do any act or give any order to any public officer
or enpl oyee that the departnment deens necessary in the
adm ni stration of the property tax laws so that all
properties are taxed or are exenpted from taxation
according to the statutes and Constitutions of the
State of Oregon and of the United States.”

(Enphasi s added.)

Thus, the | egislature has charged the department with the
responsibility of ensuring “that all taxable property is taxed
in accordance with the law.” State Ex Rel D. R Johnson
Lumber Co. v. Dept. of Rev., 14 OIR 186, 191 (1997). The
statute clearly

111

reflects the significant role of the departnent in dealing
with “public officers” such as those acting in this

pr oceedi ng.

The | egi sl ature has further inposed a duty on the
departnment to construe the tax and revenue |laws of the state
and a requirenent that officers adm nistering the tax and
revenue system consult with the departnent.

“The Departnment of Revenue shall construe the tax

and revenue laws of this state whenever requested by
any interested person or by any officer acting under

such | aws and shall instruct such officers as to their
duti es under such | aws. Such officers shall submt
all questions arising with them which affect the

construction of tax and revenue |laws of the state to



t he departnment.”
ORS 305. 110 (enphasis added).
Both the county tax assessor and county tax collector are
of ficers perform ng duties under the tax |aws of the state.
See ORS 306.005° Therefore, as provided in the text of ORS
305.110, they are required to submt questions to the
depart nment.

The question presented to the court by the parties brings
to light the inportant role the departnment plays in the
overall adm nistration of the property tax system The
gquestion of how, when, and whether two property tax accounts
can be conbined into one account falls, at least initially,
within the | egislative
111
111
charge that the department exercise “general supervision and
control” over the property tax system ORS 306.115(1).°8

Pursuant to the supervisory charge of ORS 306.115(1), the

5 “Assessor” and “Tax Collector” are defined in ORS 306.005(1) and (5)
respectively as “performng * * * duties * * * with respect to ad val orem
taxes by the laws of this state.”

6 Matters involving tax accounts and the contents of tax accounts have
taken on added inportance under Flavorland. See Flavorland Foods v.
Washi ngton County Assessor, 334 Or 562 (2002) (holding that the voters
i ntended the phrase “each unit of property in this state” in Article Xl
section 11(1)(a) of the Oregon Constitution to refer to all the property in a
property tax account).



departnment has the regulatory responsibility and shoul d be
consi dered to have devel oped the specialized expertise to
resolve questions related to the adm nistration of the
property tax system of the state. The |egislature has vested
the departnment with the power and duty to supervise and
control the property tax system of the state. Under ORS
305.110, the public officials involved in this case should
first approach the departnent with questions relating to the
adm ni stration of the tax and revenue | aws of the state that
may arise anong or between them such as the question
presented to the court by Plaintiff.
CONCLUSI ON

It is the conclusion of the court that the questions
presented by Plaintiff’'s request for declaratory judgnent and
suppl enental relief should first be considered by the
department pursuant to the statutory authority of ORS 305.110
and ORS 306.115(1)." Now, therefore,

| T 1S ORDERED that this case is held in abeyance pending
action by the departnent, and

| T I' S FURTHER ORDERED t hat the Tax Court retains
jurisdiction to hear matters arising out of any action by the

departnment, subject to any jurisdictional limtations of the

” This conclusion is supported both by the concept of statutory primary
jurisdiction and the standards for judicial invocation of prinmary
jurisdiction.



statutes. Each party to bear its own costs.

Dated this __ day of January 2003.

Henry C. Breithaupt
Judge



