IN THE OREGON TAX COURT
REGULAR DI VI SI ON
Per sonal | ncone Tax

GERY G. ELLI BEE,
TC 4631
Pl ai ntiff,

FOR SUMVARY JUDGVENT; MOTI ON FOR

)

))

) ORDER GRANTI NG DEFENDANT’ S MOTI ON
)

) FRI VOLOUS APPEAL DAMAGES; and

DEPARTMENT OF REVENUE, ) MOTI ON FOR ATTORNEY FEES and

ORDER
State of Oregon, ) DENYI NG PLAI NTI FF*'S MOTI ON FOR
)  STAY AS MOOT
Def endant . )
DEPARTMENT OF REVENUE, )
State of Oregon, ) TC 4630
)
Plaintiff, )
)
V. )
)
GERY G. ELLI BEE, )
)
Def endant . )
| NTRODUCTI ON

Plaintiff (taxpayer) has filed a conplaint calling into
guestion a magi strate deci sion regarding appeals relating to
income tax, penalties, and interest for tax years 1995, 1996,

1997, and 1998.
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Def endant Departnent of Revenue (the departnent) has
nmoved for sunmary judgnent with respect to taxpayer’s
conpl ai nt and
further requested an award of dammges under ORS 305.437! and
attorney fees under ORS 20.105(1).

A sunmary of matters by year may be hel pful
A Tax Years: 1995 and 1996

No i ssues of fact are raised by the pleadings,
affidavits, or other filings of the parties. As to those
years, taxpayer’s contention is that based on IRC section 861,
income received by a citizen of the United States in respect
of work preformed within the United States is not subject to
t axati on.

Wth respect to the 1996 year, the departnment has al so
asserted that its assessnment of tax did not include certain
gains in the disposition of stocks or bonds by taxpayer. The
departnent points out that ORS 305.575 provides this court
with jurisdiction to deternm ne the correct anount of
deficiency regardl ess of the amount contained in the
department assessnent. The departnent submtted an affidavit

regardi ng such sal es of

1 Al references to the O egon Revised Statutes (ORS) are to 1995.
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such stocks or bonds and facts related thereto. Taxpayer
filed no countervailing, assertions, or affidavits.
B. Tax Years: 1997 and 1998

The departnment’s notion for sunmary judgnment as to those
years i s based upon the assertion that taxpayer’s conplaint in
111
this court, at the Magistrate Division, was untinely under
ORS 305. 280(2) .
C. Frivol ous Damages and Attorney Fees

The departnment has requested an award of frivol ous appeal
damages under ORS 305.437 and an award of attorney fees under
ORS 20.105(1). The basis for those clains is that taxpayer’s
position in this matter is frivolous or groundl ess and has no
obj ectively reasonabl e basi s.

DI SCUSSI ON

The court’s analysis of those matters will again be
organi zed by subject matter or year in reverse chronol ogical
order.
A Tax Years: 1997 and 1998

As to those years, the uncontested facts are that the
departnment’s notices of assessnent were issued in April 2001

and June 2001, respectively. It was not until January 15,
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2002, that taxpayer filed his appeal fromthose notices of
assessnments with this court. Those filings by taxpayer w ||
be on the tine permtted under ORS 305.280(2) and nust be
di sm ssed.
B. Tax Years: 1995 and 1996

Taxpayer seeks sone benefit fromthe provisions of
| RC section 861, and through a convoluted series of argunents,
and attenpts to show that those provisions result in a
concl usi on that conpensation for personal services rendered in
Oregon are sonehow not subject to taxation. Taxpayer’s
conclusion and logic are equally flawed. The idea that
i ndi vidual or multiple provisions of the |RC would result in
t he concl usion that conpensation for personal services paid to
a citizen of a state and the United States is not subject to
taxation at the federal or state levels is entirely frivol ous
and wi t hout an objective foundation. Taxpayer’s particul ar
reliance on | RC section 861 is fundanentally fl awed because
that provision only provides definitions for income source.
Those definitions then are to be applied under |IRC sections
871 and 881, in connection with the inmposition of tax on
nonresi dent aliens and foreign corporations, respectively.

Taxpayer is concededly neither a nonresident alien nor a
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foreign corporation.

As to the 1996 tax year, taxpayer has not rebutted the
factual matters contained in affidavits submtted by the
departnment with respect to an addition to tax based on sale of
st ocks and bonds during the 1996 year by taxpayer. Taxpayer
has raised no |l egal objection to the assertion of additional
tax and this court has jurisdiction to find the correct anpunt
of tax. The court finds that the departnent’s assertions are
factually and legally correct.

111

C. Frivol ous Appeal Damages and Attorney Fees

As stated above, the overall result that taxpayer seeks
to establish, tax-free conpensation for personal services, is
conpletely and utterly outside the real mof reasonable
thinking and legal reality. Hi's particular argunment for
achieving that result, reliance on IRC section 861, is
simlarly fundamentally flawed. |If taxpayer had spent one
hour (and perhaps even less) with a conpetent tax advisor, he
woul d have easily found out that his strategic and tacti cal
positions were wi thout foundation in the |aw. Taxpayer
apparently made no such attenpt to check the reasonabl eness of

his positions, and the court finds taxpayer’s positions to be
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wi t hout any objectively reasonable basis, frivol ous, and
groundl ess.
CONCLUSI ON

For the reasons discussed above, the court concludes that
t he departnents pending notions in this matter shoul d be
granted, and taxpayer’s pending notion for stay of paynment of
taxes, penalties, and interest is rendered noot. Now,
t her ef ore,

| T 1S ORDERED t hat Defendant’s notion for summary
j udgnment is granted, and

| T 1S FURTHER ORDERED t hat Defendant’s notion for
frivol ous appeal damages is granted and Defendant is awarded
danmages in the amount of $5, 000, and

| T I S FURTHER ORDERED t hat Def endant’s notion for
attorney fees is granted, and Defendant is awarded attorney
fees, and

| T 1S FURTHER ORDERED t hat taxpayer’s notion for stay of
t axes, penalties, and interest is denied as npoot.

Dated this _ day of October 2003.

Henry C. Breithaupt
Judge

THI 'S ORDER WAS S| GNED BY JUDGE BREI THAUPT OCTOBER 9, 2003, AND
FI LE STAMPED OCTOBER 9, 2003. IT IS A PUBLI SHED ORDER
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