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     : 
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     : No. 1740 C.D. 2003 
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BEFORE: HONORABLE BERNARD L. McGINLEY, Judge 
 HONORABLE DAN PELLEGRINI, Judge 
 HONORABLE JAMES R. KELLEY, Senior Judge 
 
 
OPINION BY JUDGE McGINLEY    FILED:  January 23, 2004 

 J&K Trash Removal, Inc. (J&K) appeals the order of the Court of 

Common Pleas of Delaware County (common pleas court) which denied its motion 

for summary judgment.  The common pleas court authorized an immediate appeal 

of this interlocutory order.1 

 

 J&K operates a trash hauling business.  It maintains an office within 

the City of Chester (Chester) and conducts its business both inside and outside 

Chester.  The Central Tax Bureau of Pennsylvania, Inc. (Centax) is the present tax 

administrator for Chester and is responsible for the collection of Chester’s 

delinquent taxes.  Centax performed an audit of J&K and determined that J&K 

owed Chester business privilege taxes2 for years prior to 1999.  J&K excluded 

                                           

(Footnote continued on next page…) 

1  On August 19, 2003, this Court granted J&K’s permission to appeal. 
2  Section 307.02 of the City of Chester Tax Ordinance (Ordinance) provides in 

pertinent part: 
307.02 TAX FOR GENERAL REVENUE PURPOSES 
There is hereby levied for the tax year and annually thereafter a tax 
for general revenue purposes on the privilege of doing business as 
herein defined in the City of Chester as follows: . . . .  



from its tax calculation income that it received from business conducted outside 

Chester.  Centax concluded that J&K was required to pay a business privilege tax 

on business conducted outside Chester.  Centax calculated the amount due for 

1996, 1997, and 1998.  Centax added to those amounts a “settlement” figure of 

$48,200.00 which was Centax’s estimate of the amount due for years prior to 1996.   

 

 On July 31, 2001, Chester commenced an action in the common pleas 

court and alleged that J&K refused and failed to file the requisite return or pay the 

required tax for the tax years of 1995-1998.  Chester sought $93,231.01, which 

figure included back taxes, penalties, and interest.  In response to J&K’s 

preliminary objections, Chester filed an amended complaint on September 4, 2001, 

which essentially raised the same allegations.  J&K answered.  In new matter, J&K 

alleged that Chester’s claims were barred by the doctrine of laches and the doctrine 

of estoppel.  J&K also asserted that the tax violated the Commerce Clause of the 

United States Constitution, Article I, Section 8, Clause 3.  J&K also argued that 

Chester had no authority to collect a business privilege tax on transactions outside 

the limits of Chester and that the Ordinance was unconstitutionally vague.  Chester 

denied the allegations.   

 

 J&K moved for summary judgment on May 14, 2003.  In its motion, 

J&K alleged: 

                                            
(continued…) 
 

(a) Rate and Basis of Tax.  The rate of the tax on each and every 
dollar of the whole or gross volume of business transacted within 
the territorial limits of the City [Chester] shall be 4.19 mills 
(.00419). . . .  
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14.  The Local Tax Enabling Act, 53 P.S. §6901, et seq. 
(the ‘Enabling Act’), permits the City [Chester] to enact 
an ordinance for the purpose of levying, assessing and 
collecting a tax on the privilege of conducting business in 
the City [Chester]. 
 
15.  Pursuant to the Enabling Act, Plaintiff [Chester] has 
enacted the Ordinance. . . . 
 
16.  The specific and unambiguous terms of the 
Ordinance limit the basis of the business privilege tax to 
business ‘transacted within the territorial limits of the 
City [Chester]’. 
 
17.  Defendant [J&K] fully recognizes that the Enabling 
Act gives Plaintiff [City] the authority to enact an 
Ordinance that compels Defendant [J&K] to pay a 
business privilege tax based on all gross receipts from 
business activities from both within and outside the 
territorial limits of the City [Chester]. 
 
18.  The Ordinance as enacted, however, does not allow 
for a business privilege tax to be calculated on gross 
receipts attributable to business transacted outside of the 
territorial limits of the City [Chester]. 
 
19.  The limiting language of the Ordinance, ‘business 
transacted within the territorial limits of the City 
[Chester],’ is clear and unambiguous and evidences the 
intent of the Ordinance to impose a business privilege tax 
based only on gross receipts for business transactions 
conducted within the territorial limits of the City 
[Chester]. 
 
20.  Defendant [J&K] fully and completely paid the 
business privilege tax based on all gross receipts from 
business conducted within the territorial limits of the City 
[Chester] prior to 1999. 
 
21.  By the clear terms of the Ordinance, Plaintiff 
[Chester] seeks alleged unpaid business privilege taxes 
on gross receipts from business transactions conducted 
outside of the City [Chester] for years prior to 1999. 
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22.  Defendant’s [J&K] business privilege tax liability to 
the City [Chester] is limited to a tax computed on the 
gross receipts from the business of Defendant [J&K] 
conducted within the territorial limits of the City 
[Chester]. 
 
23.  Defendant [J&K] is not liable to Plaintiff [Chester] 
for taxes calculated on receipts from business conducted 
outside the territorial limits of the City [Chester]. 
 
24.  Plaintiff [Chester] cannot succeed on its claims as a 
matter of law. 
 
25.  Centax calculated a lump sum ‘settlement’ figure of 
$48,200.00 representing all monies allegedly due to 
Plaintiff [Chester] from Defendant [J&K] for business 
privilege taxes purportedly owed prior to 1996. 
 
26.  Centax relies on Section 307.06(c) of the Ordinance 
for the authority to impose a lump sum settlement for 
years prior to 1996. 
. . . .  
28.  In relevant part, Section 307.06(c) of the Ordinance 
states: 
 In the event the person to be assessed neglects or 
refuses to make a return, then in such case the Tax 
Administrator or his duly appointed deputies shall assess 
the person or persons on such an amount of whole or 
gross volume of business as the Tax Administrator or his 
deputies deem responsible and appropriate. 
 
29.  It is undisputed that Plaintiff [sic] filed a return for 
all years prior to 1999. 
 
30.  Plaintiff [Chester] may not recover the lump sum 
‘settlement’ from Defendant [J&K] for all years prior to 
1996 because Defendant [J&K] did not neglect or refuse 
to make a return in any of those years.[3] 

                                           

(Footnote continued on next page…) 

3           J&K filed a return and paid tax on the gross receipts for business transacted 
within Chester for the years in question.  It was only after Centax replaced Municipal Tax 
Bureau as Chester’s delinquent tax collector and audited J&K that the possible liability for tax on 
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31.  Plaintiff [Chester], as a matter of law, cannot recover 
the $48,200.00 of ‘settlement’ damages it claims.  
(Emphasis in original). 

Defendant’s Motion for Summary Judgment Pursuant to Pa.R.C.P. No. 1035.2, 

May 14, 2003, Paragraphs 14-26, and 28-31 at 3-5; Reproduced Record (R.R.) at 

28a-30a. 

 

  On June 23, 2003, the common pleas court denied the motion for 

summary judgment and determined that Chester was entitled to tax all of J&K’s 

gross receipts: 
 
A municipality may impose a business privilege tax on a 
business that maintains an office within the municipality 
based on the gross receipts of the business from services 
conducted both within and outside the territorial limits of 
the municipality.  Gilberti v. City of Pittsburgh, 511 Pa. 
100, 511 A.2d 1321 (1986).   
. . . .  
In the case at bar the Enabling Act permitted the City of 
Chester to enact an ordinance for the purpose of levying, 
assessing, and collecting a tax on the privilege of 
conducting business in the City [Chester].  The ordinance 
as hereinbefore described levies a tax on the privilege of 
doing business. . . in the City of Chester.  Since the levy 
was on the privilege of conducting business in the City 
[Chester], this court concluded that the ultimate finding 
could be that the tax would be levied on all of J&K’s 
receipts, irrespective of the source. 

                                            
(continued…) 
 
gross receipts earned outside Chester became an issue.  See Deposition of Michael J. Hill, 
February 4, 2003.  Michael J. Hill was the vice-president of audits and tax compliance for 
Centax. 
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Common Pleas Court Opinion, September 4, 2003, at 4.  The common pleas court 

also determined that J&K was subject to the assessment for prior years.  On June 

25, 2003, the common pleas court issued an order authorizing an immediate 

appeal.  On July 3, 2003, the common pleas court issued an amended order 

authorizing the appeal.  J&K appealed to this Court.   

 

 J&K contends that the common pleas court committed an error of law 

when it denied J&K’s motion for summary judgment.  J&K maintains the language 

of the Ordinance does not authorize Chester to seek back taxes, penalties, and 

interest from J&K on receipts from the gross volume of business transacted outside 

Chester.4 

 

 J&K argues that the common pleas court erred when it denied the 

motion for summary judgment and relied on Gilberti v. City of Pittsburgh, 511 Pa. 

100, 511 A.2d 1321 (1986).    

 

 In Gilberti, the City of Pittsburgh (Pittsburgh) sought to impose its 

business privilege tax which was measured by gross receipts on certain gross 

receipts of an architectural firm owned by Louis F. Gilberti (Gilberti).  Gilberti had 

excluded from his calculation of gross receipts income that he asserted was derived 

from the on-site supervision of a construction project that was outside Pittsburgh’s 
                                           

4  Our review of a common pleas court’s denial of summary judgment is limited to 
determining whether the trial court made an error of law or abused its discretion.  Salerno v. 
LaBarr, 632 A.2d 1002 (Pa. Cmwlth. 1993), petition for allowance of appeal denied, 537 Pa. 
655, 644 A.2d 740 (1994).  Summary judgment should only be granted in a clear case and the 
moving party bears the burden of demonstrating that no material issue of fact remains.  The 
record must be reviewed in the light most favorable to the non-moving party.  Id. 
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city limits.  Pittsburgh determined that Gilberti improperly excluded that income 

and assessed a deficiency of $2,103.55 plus penalty and interest for the tax years of 

1977-1980.  Gilberti appealed to the Court of Common Pleas of Allegheny County 

which affirmed.  This Court reversed.  Gilberti appealed to our Pennsylvania 

Supreme Court.  Gilberti, 511 Pa. at 102-103, 511 A.2d at 1322-1323. 

 

 The clear issue before our Pennsylvania Supreme Court was whether 

Pittsburgh could impose its tax upon the entire gross receipts of a taxpayer 

including those gross receipts obtained for services rendered outside Pittsburgh, 

when Gilberti’s sole business office was located within Pittsburgh.  Section 243.02 

of the Pittsburgh Code (Code) provided that “[e]very person engaging in any 

business in the City shall pay an annual tax at the rate of six mills on each dollar of 

volume of the gross annual receipts thereof.”  Section 243.01(a)(1) of the Code 

defined “business”: 
 
Carrying on or exercising whether for gain or profit or 
otherwise within the City any trade, business, including 
but not limited to financial business as herein defined, 
profession, vocation, service, construction, 
communication or commercial activity, or rendering 
services from or attributable to a bona fide City office or 
place of business.   

  

 Because Gilberti’s only business office was maintained within 

Pittsburgh, Pittsburgh determined that all of Gilberti’s income was subject to tax.  

Gilberti asserted that Pittsburgh exceeded its authority under the Local Tax 

Enabling Act5 which he claimed restricted Pittsburgh’s taxing authority to 

                                           
5  Act of December 31, 1965, as amended, 53 P.S. §§6901-6924. 
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transactions and privileges within the limits of the political subdivision.  Gilberti, 

511 Pa. at 103-104, 511 A.2d at 1323.   

 

 Our Pennsylvania Supreme Court reversed: 
 
This Court has never directly addressed the question, . . .  
of whether a tax upon the ‘privilege’ of doing business in 
a political subdivision can be levied upon gross receipts 
from transactions, in this case services performed outside 
the political subdivision. . . .  
. . . . 
. . . [W]here the City imposes a tax upon a privilege, the 
tax cannot be levied directly upon exercises of the 
privilege that occur outside of the taxing district.  The 
privilege of doing business in the City, . . . can be taxed 
only to the extent that the privilege occurs within the 
City. 
 
Maintaining a business office in the City is an exercise of 
privilege ‘within the limits’ of the taxing district, and, 
thus, a tax can thereupon be levied.  In the present case, 
the City’s Tax, labeled a tax on the ‘privilege’ of doing 
business in the City, operates in such a manner as to, in 
effect, tax revenues from certain transactions that occur 
wholly outside the City.  This is so because the amount 
of the Tax is determined by the assessment of a millage 
rate against the gross receipts of the business, and such 
receipts include income derived from services performed 
at locations outside the City limits.  Nevertheless, the tax 
remains one that is levied only upon a privilege exercised 
within the City, to wit maintenance of a business office, 
and the fact that the amount of tax is dependent upon the 
taxpayer’s gross receipts, including receipts from the 
services performed outside the City, does not undermine 
the legitimacy of the tax. 
 
In support of this conclusion it is to be emphasized that 
the plain language of the Enabling Act provides for taxes 
to be levied upon privileges within the City.  In enacting 
such a provision, the legislature surely recognized that 
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the exercise by a taxpayer of the privilege of doing 
business within a taxing jurisdiction constitutes far more 
than the sum of individual transactions and activities 
which are consummated or performed within the 
territorial limits of the taxing entity.  Indeed, having a 
place of business within the City enables the taxpayer to 
have a base of operations from which to manage, direct, 
and control business activities occurring both inside and 
outside the City limits.  Further, the in-City office 
provides a place from which to solicit business, accept 
communications, conduct meetings, store supplies, and 
perform office work.  All of these activities are, in the 
usual course, necessary to any business operation.  This 
is so irrespective of whether the business performs 
services at job sites outside the City. 
 
In recognition of this we believe the legislature has 
provided for the City to collect a tax upon the privilege of 
having a place of business in the City, and the measure of 
that tax is not to be so limited as to ignore the 
contribution to out-of-City activities provided by 
maintaining a base of operations within the City. . . . 

Gilberti, 511 Pa. at 106, 108-109, 511 A.2d at 1324-1326. 

 

 Here, Chester enacted a business privilege tax on the gross volume of 

business transacted within the “territorial limits” of Chester.  Unquestionably, 

Gilberti stands for the proposition that a taxing body has the authority to collect 

business privilege taxes on the gross receipts of a business including those gross 

receipts earned outside the territorial limits of the taxing body.  The question here 

is whether the language of this Ordinance authorizes a tax on the total gross 

receipts of J&K, including receipts from business transacted outside Chester limits.  

Once again, the Ordinance provides:   
 
307.02 TAX FOR GENERAL REVENUE PURPOSES 
There is hereby levied for the tax year and annually 
thereafter a tax for general revenue purposes on the 
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privilege of doing business as herein defined in the City 
of Chester as follows: . . . .  
(a) Rate and Basis of Tax.  The rate of the tax on each 
and every dollar of the whole or gross volume of 
business transacted within the territorial limits of the City 
[Chester] shall be 4.19 mills (.00419). . . .  

   

 The language of this Ordinance is different from the Code scrutinized 

in Gilberti.  There, Section 243.02 of the Code provided that “[e]very person 

engaging in any business in the City shall pay an annual tax at the rate of six mills 

on each dollar of volume of the gross annual receipts thereof.”  In contrast, here, 

Section 307.02(a) of the Ordinance provides for a tax on the gross volume of 

business “transacted within the territorial limits of the City [Chester]”.  The Code 

in Gilberti did not contain any specific territorial limitation.  The common pleas 

court did not address the difference between the Ordinance and the Code when it 

denied J&K’s motion for summary judgment on the basis of Gilberti.   

 

 When a court interprets the meaning of municipal ordinances, it is 

guided by the rules of statutory construction.  Bailey v. Zoning Board of 

Adjustment of the City of Philadelphia, 569 Pa. 147, 801 A.2d 492 (2002).  Section 

1928(b)(3) of the Statutory Construction Act6, 1 Pa.C.S. §1928(b)(3) provides: “(b) 

All provisions of a statute of the classes hereafter enumerated shall be strictly 

construed: . . . (3) Provisions imposing taxes.”  Additionally, it is well settled law 

in Pennsylvania that when in doubt the construction of a taxing statute or ordinance 

                                           
6  Although the Statutory Construction Act does not apply directly to the 

construction of local ordinances, its principles are of use in the determination of legislative 
intent.  Philadelphia Eagles Football Club, Inc. v. City of Philadelphia, 573 Pa. 189, 823 A.2d 
108 (2003). 

10 



should be construed in favor of the taxpayer and against the government.  Borough 

of Brookhaven v. Century 21, 425 A.2d 466 (Pa. Cmwlth. 1981).   

 

 This Court agrees with J&K that under this Ordinance it is not liable 

for the business privilege tax of Chester for the years in question on gross receipts 

earned outside the territorial limits of Chester.   

 

 Accordingly, we reverse and remand to the common pleas court to 

enter an appropriate order granting J&K’s motion for summary judgment. 

 

    ____________________________ 
    BERNARD L. McGINLEY, Judge 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
J & K Trash Removal, Inc.,  : 
   Appellant  : 
     : 
 v.    : 
     : No. 1740 C.D. 2003 
City of Chester    :  
 

O R D E R 
 

 AND NOW, this 23th day of January, 2004, the order of the Court of 

Common Pleas of Delaware County in the above-captioned matter is reversed, and 

this case is remanded to the Court of Common Pleas of Delaware County to enter 

an appropriate order granting J & K Trash Removal, Inc.’s motion for summary 

judgment.  Jurisdiction relinquished. 
 
 
      ____________________________ 
      BERNARD L. McGINLEY, Judge 
 

  

  


