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 Thomas Hashem (Hashem) appeals from the September 19, 2008, order 

of the Court of Common Pleas of Lackawanna County (trial court), which reversed 

the decision of the Zoning Hearing Board (ZHB) of the City of Scranton to the extent 

the ZHB determined that a prior variance it granted to Hashem in 2006 included use 

of the basement in his commercial building, not merely the first floor of the structure, 

as a restaurant/bar.  We affirm.     

 

 Hashem is the owner of contiguous parcels located at 1206 Mulberry 

Street and 326-328 North Webster Avenue (the property) in the city of Scranton.  The 

property abuts the campus of the University of Scranton (university).  Hashem 

previously filed several variance requests with respect to the property.  In September 
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2003, the ZHB granted Hashem’s zoning application for setback variances, which 

indicated that he wished to construct a commercial building with parking in front.  

Thereafter, in November 2004, the ZHB granted Hashem’s use variance application, 

so that a one-story restaurant/bar could be placed on the property.  Then, in March 

2006, Hashem, through a planning and engineering consultant, filed an application 

with the ZHB seeking a variance for a commercial use spanning both C-N 

(Neighborhood Commercial) and R-2 (Medium Density Residential) zoning districts.1  

Hashem also requested variances from certain setback requirements.  The plans that 

Hashem submitted in support of the 2006 use and setback variances showed a one-

story commercial building, 3,900 square feet in size, with a basement of equal size to 

be used for “receiving.” 

 

 Upon inspection of the property in April 2008, Zoning Enforcement 

Code Officer Michael J. Wallace learned that the basement of the commercial 

building was being used as a game room with a service bar, which Wallace 

considered over-building.  Wallace also determined that the added use required 

parking spaces beyond the twelve on site.  By letter dated April 15, 2008, Wallace 

cited Hashem for exceeding the previous ZHB decision, for over-building and for 

having inadequate parking for a restaurant or tavern in the applicable zoning district.  

The letter informed Hashem that if he did not file plans “for correct construction” 

within ten days, formal enforcement action would begin against him.  On April 25, 

2008, Hashem filed an application for a variance and a special exception, as well as 

                                           
1 The zoning officer apparently directed Hashem to reapply for the use variance because the 

2004 variance was inactive for more than twelve months. 
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an appeal from the cease and desist order.  Hashem stated in this application that his 

pizzeria, known as Goodfellas, hoped to occupy approximately 2,500 square feet of 

the basement for a commercial use. 

 

 At the May 14, 2008, ZHB hearing, at which Hashem and his counsel 

appeared, and the university, through counsel, objected, the ZHB agreed to frame the 

issue as whether the use of the basement for a bar/restaurant exceeded the ZHB’s 

approval granted in 2006.  By unanimous vote, the ZHB determined that Hashem’s 

use of the additional square footage did not exceed its 2006 zoning approval.2  The 

ZHB also granted Hashem’s special exception request to reduce the number of 

required parking spaces.3 

 

                                           
2 The ZHB specifically found on this issue: 
 

6. The Plans submitted for the 2006 Variance show a 
thirty-nine hundred (3,900) square foot building with a 
basement to be used for receiving/storage.  Applicant now 
seeks to use the basement (about 2,500 square feet) for a 
restaurant/bar and sought an interpretation as to whether that 
use was included in the 2006 Variance or whether a Variance 
to expand such use to the basement was necessary. 

 
7. By a vote of 5-0, the [ZHB] found the 2006 

Variance grant did include the basement.  Therefore, the only 
issue before the [ZHB] was for additional parking required by 
use of the twenty-five hundred (2,500) square feet. 

(ZHB’s Findings of Fact Nos. 6-7, op. at 2.)  
 
3 The question of whether Hashem properly received a special exception for reduction of 

parking spaces required by the additional square footage is not at issue in this appeal. 
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 The university appealed the ZHB’s decision to the trial court, which took 

no additional evidence.  By order dated September 19, 2008, the trial court directed: 

“The use of the Property, namely the contiguous parcels at 1206 Mulberry Street and 

326-328 North Webster Avenue, shall be restricted to that of a one-story restaurant to 

occupy no more than 3900 square feet, in accordance with the use variance of 2006.”  

(University of Scranton v. Zoning Hearing Board of the City of Scranton v. Thomas 

Hashem, Order dated September 19, 2008.)  Hashem appealed to this court, and, on 

April 13, 2009, the trial court issued an opinion in support of its order. 

 

 On appeal here, Hashem queries whether the trial court committed an 

error of law by reversing the ZHB’s decision that Hashem had not exceeded the use 

variance granted to him in 2006.4  In support of his position, Hashem contends that, in 

2008, a unanimous ZHB concluded that the use variance granted to him in 2006 

extended to the entire structure and not simply to the first floor.  According to 

Hashem, this most recent determination should end the question of whether he is 

entitled to use 6,400 square feet, as opposed to 3,900 square feet (or the first floor of 

the structure), for restaurant/bar purposes, because the trial court took no additional 

evidence on the issue and incorrectly substituted its judgment for that of the ZHB.  

 

 In its opinion, the trial court thoroughly and correctly analyzed the issue 

of the scope of the use variance granted by the ZHB to Hashem in 2006.  
                                           

4 Our scope of review in a zoning case, when the trial court takes no additional evidence, is 
limited to a determination of whether the ZHB committed an error of law or abused its discretion.  
Whitpain Township Board of Supervisors v. Whitpain Township Zoning Hearing Board, 550 A.2d 
1355 (Pa. Cmwlth. 1988), appeals denied, 525 Pa. 639, 578 A.2d 932 (1990).  The ZHB commits 
an abuse of discretion when its findings of fact are unsupported by substantial evidence.  Id. 
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Accordingly, finding neither an error of law nor an abuse of discretion, we affirm the 

trial court’s order and adopt the well-reasoned opinion of Senior Judge Harold A. 

Thomson entered in University of Scranton v. Zoning Hearing Board of the City of 

Scranton v. Thomas Hashem (No. 08 CV 3910, filed April 13, 2009). 

 

 
 ___________________________________ 

        ROCHELLE S. FRIEDMAN, Senior Judge 
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 AND NOW, this 19th day of October, 2009, the order of the Court of 

Common Pleas of Lackawanna County, dated September 19, 2008, is hereby 

affirmed.  This Court adopts the analysis of Senior Judge Harold A. Thomson’s 

opinion for purposes of appellate review and affirms the trial court’s order on the 

basis of the opinion issued in University of Scranton v. Zoning Hearing Board of the 

City of Scranton v. Thomas Hashem (No. 08 CV 3910, filed April 13, 2009). 

 

 
    ___________________________________ 
     ROCHELLE S. FRIEDMAN, Senior Judge 
 

 
  












