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Daniels Cadillac, Inc. (Bank) and Merchants National Bank/First

Union Bank (Bank) appeal from the order of the Court of Common Pleas of

Lehigh County, which reversed the decision of the Zoning Hearing Board of the

City of Allentown (ZHB) that granted Appellant zoning relief. We affirm.

Daniels wishes to construct a new 10,000 square foot Land Rover auto

sales and service facility on its existing property at 1401-1415 and 1417-1425

Tilghman Street and 1402-1426 Green Street, in Allentown (Property). Daniels

currently operates and intends to maintain a Cadillac dealership on the site. The

Property is located in the B-3 Business Zone.  It has 260 feet of street frontage on

all sides, viz. Tilghman Street on the south, North 14th Street on the east, Green
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Street on the north and North Franklin Street on the west. To the east of the

Property is Daniels’ BMW automobile dealership; to the north is an office building

and objector James R. Yeager’s fuel company; and to the west is a Dunkin’ Donuts

franchise restaurant and parking lot. The proposed new facility would contain a

Land Rover sales and service building and an off-road demonstration course, both

of which Land Rover requires of its dealerships. The proposed building would be

setback approximately 120 feet from Tilghman Street (only 30 foot setback

required), but Daniels sought to erect a sign within the setback area along

Tilghman. Along North Franklin and Green Streets, the building would be at the

lot line in violation of the 15-foot setback required along North Franklin and the

30-foot setback required along Green. The proposed placement of the building

would obstruct the clear sight triangle at the intersection of North Franklin and

Green.1

Following a public hearing, the ZHB granted a variance from the

required setbacks on both Green and North Franklin Streets, and from the

requirement for a clear sight triangle at North Franklin and Green Streets. Yeager

appealed the ZHB’s decision and the bank intervened. Common pleas reversed the

ZHB’s decision, concluding that Daniels would not suffer a hardship if required to

comply with the zoning ordinance. Thereafter, Daniels and the Bank filed the

present appeal.

In order to be granted a variance from the applicable zoning

ordinance, the applicant must show that he would suffer unnecessary hardship if

                                                
1 Daniels also applied for variances from the required clear sight triangle at the intersection

of Green and North 14th Streets, from the limitation on the size and location of proposed signs
and from the requirement for paved parking spaces. These requests are not at issue in the present
appeal.
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required to comply with the ordinance and that the proposed use will not be

contrary to the public interest. In Hertzberg v. Zoning Board of Adjustment, 554

Pa. 249, 721 A.2d 43 (1998), our Supreme Court set forth the following standard

for determining if hardship exists in a case where the landowner requests a

dimensional variance:

courts may consider multiple factors, including the
economic detriment to the applicant if the variance was
denied, the financial hardship created by any work
necessary to bring the building into strict compliance
with the zoning requirements and the characteristics of
the surrounding neighborhood.

Id., 554 Pa. at 264, 721 A.2d at 50.

Before the ZHB, Daniels asserted that the sloping topography of the

Property limited the ability to develop the site to its full commercial potential.

Based on expert testimony by Daniels' architects and engineers, the ZHB found

that due to a “substantial slope” on the Property and the size of the lot, the

proposed location of the building was “the only feasible location” on the site for

the addition of the Land Rover building. In re Merchants Nat'l Bank (Allentown

Zoning Hearing Bd., No. 54557, filed February 28, 2000), slip op. at 3. The ZHB

therefore concluded that Daniels would suffer an economic detriment if required to

conform to the ordinance.

On appeal, common pleas determined that any difficulty in locating

the proposed building on the site was not caused by the existing slope but by

Daniels' insistence that the building and surrounding parking area comply with

Land Rover's requirements. Common pleas stated:

[Daniels] acknowledged the building, which is proposed
to be set back 120 feet from Tilghman Street, could have
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been moved closer to Tilghman Street, where a set back
of 30 feet is required, but elected not to do so because
locating it closer to Tilghman Street would have
encroached upon desired parking and display space at the
front of the Property. Alternatively, [Daniels] also
acknowledged a 5,000 square foot building would fit on
the Property without the necessity of a variance, and did
not try to design a building smaller than 10,000 square
feet because Land Rover would not have approved it.
Thus, the topographical condition of the Property
interfered with the ability to comply with the zoning
regulations only to the extent the building had to be
10,000 square feet and [Daniels] insisted it be located at a
particular place on the Property. . . . [T]he hardship here
was not created by the land, but by [Daniels'] insistence
the building be 10,000 square feet and it not encroach
upon desired parking or display space at its front.

Yeager v. Zoning Hearing Bd. (Lehigh County, No. 2000-C-0735, filed September

15, 2000, Reibman J.), slip op. at 9.

Ever since our Supreme Court decided Hertzberg, we have seen a

pattern of cases arguing that a variance must be granted from a dimensional

requirement that prevents or financially burdens a property owner's ability to

employ his property exactly as he wishes, so long as the use itself is permitted.

Hertzberg stands for nothing of the kind. Hertzberg articulated the principle that

unreasonable economic burden may be considered in determining the presence of

unnecessary hardship. It may also have somewhat relaxed the degree of hardship

that will justify a dimensional variance. However, it did not alter the principle that

a substantial burden must attend all dimensionally compliant uses of the property,

not just the particular use the owner chooses. This well-established principle,

unchanged by Hertzberg, bears emphasizing in the present case. A variance,

whether labeled dimensional or use, is appropriate "only where the property, not

the person, is subject to hardship." Szmigiel v. Kranker, 298 A.2d 629, 631 (Pa.
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Cmwlth. 1972) (emphasis in original).  In the present case, Daniels' property is

well suited to the purpose for which it is zoned and actually used, a car dealership,

which is in no way burdened by the dimensional requirements of the ordinance.

Daniels has proven nothing more than that adherence to the ordinance imposes a

burden on his personal desire to sell vehicles for Land Rover.

As this court recently noted:

[W]hile Hertzberg eased the requirements . . . it
did not make dimensional requirements . . . free-fire
zones” for which variances could be granted when the
party seeking the variance merely articulated a reason
that it would be financially “hurt” if it could not do what
it wanted to do with the property, even if the property
was already being occupied by another use. If that were
the case, dimensional requirements would be
meaningless – at best, rules of thumb – and the planning
efforts that local governments go through in setting them
to have light, area (side yards) and density (area) buffers
would be a waste of time.

Society Created to Reduce Urban Blight v. Zoning Bd. of Adjustment, ___ A.2d

___, ___ (Pa. Cmwlth., Nos. 1522 and 1524 C.D. 2000, filed April 10, 2001), slip

op. at 5.

For these reasons, we affirm.

________________________________________
BONNIE BRIGANCE LEADBETTER, Judge
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AND NOW, this  14th   day of  June,  2001, the order of the Court of

Common Pleas of Lehigh County in the above captioned matter is AFFIRMED.

________________________________________
BONNIE BRIGANCE LEADBETTER, Judge


