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Before this Court is the response filed by the Pennsylvania Board of

Probation and Parole (Board) pursuant to our order dated April 10, 2000, directing

the Board to explain why it had not followed through with its response that it was

going to reinsert the “good cause” requirement into 37 Pa. Code §71.5(e).

The genesis of this order was a petition for review filed by Terry

Williams (Williams) from a Board order revoking his parole and imposing

backtime for parole violations arising out of his conviction of criminal offenses

while on parole.  Williams argued on appeal that his due process rights had been

violated because his parole revocation hearing was not held within 120 days as set
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forth in 37 Pa. Code §71.4(1).1  The Board, however, contended that Williams’

parole revocation did not have to be held within 120 days because he was in prison

serving time for the new charges.  The Board relied upon 37 Pa. Code §71.5(e),

which provides:

“Notwithstanding §71.4 (relating to convictions for a
new criminal offense), the Board may defer the
revocation hearing until either partial or full service of a
new sentence which parolee receives.”

Relying on the holding in Moody v. Daggett, 429 U.S. 78 (1976), we agreed with

the Board that this provision did not violate due process, and it could, if it desired,

defer the hearing until after the sentence was partially served.  However, we noted

that the Board was applying 37 Pa. Code §71.5(e) for the first time since the

regulation was promulgated 12 years prior, specifically stating:

In 1987, the Board, in accordance with Section 201 of the
Commonwealth Documents Law (citation omitted),
published in the Pennsylvania Bulletin, proposed
amendments to the regulation exactly the way Section
71.5(e) now reads in the Pennsylvania Code.  17 Pa. Bull.
3890.  As required by Section 202 of the Law, 45 P.S.
§1202, that requires “[b]efore taking action upon any
administrative regulation or change therein the agency
shall review and consider any written comments
submitted pursuant to section 201,” in response to
comments made to the proposed amendments, the Board
replied that “[t]he assistant defenders objected to the
proposed deletion of a good cause requirement for

                                       
1 37 Pa. Code §71.4(1) provides that “[a] revocation hearing shall be held within 120

days from the date the Board received official verification of the plea of guilty or nolo
contendere or of the guilty verdict at the highest trial court level . . .”
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deferral of revocation hearings until after the service of a
new sentence for a crime committed during the period of
parole (§71.5(e)).  The Board has retained the good cause
requirement in response to this comment.”  18 Pa. Bull.
251.  While they stated that it was going to be retained,
the Board did not do so in the final version of the
regulation.

Because the record did not explain why the Board did not follow through with its

response that it was going to reinsert the “good cause” requirement into Section

71.5(e), we remanded the matter to the Board for an explanation as to why its

answer to the comment was not followed.

Pursuant to our order, the Board has provided the following

“Explanation” to the Court:

The Board has attempted to make the determination as
requested by the Court.  Our inquiries, however, have led
us to conclude that we cannot determine why a “good
cause” requirement was not maintained in the regulation
in question.  In other words, there is no written record
detailing a reason for the non-inclusion of a “good cause”
requirement.  As a practical matter, administratively, a
“good cause” requirement is implicit within the
regulation.

Interpreting the regulation to include “good cause,” as the Board suggests, we must

then decide whether there was “good cause” to hold the revocation hearing past

120 days.
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The Board contends that it had “good cause” simply because it was

entitled to defer the revocation hearing until Williams had served at least some

time on his new sentence of eight to sixteen years for violent crimes he had

committed.  Applying the “good cause” standard to this case, the Board's reason

for its failure to provide Williams with a timely hearing is insufficient.  “Good

cause” in delaying the hearing means, for example, an illness or the prisoner is

serving prison discipline.  Merely delaying a revocation hearing beyond the 120-

day requirement just so an inmate may serve an unspecified amount of time on his

new sentence without any further justification does not equate with holding a

hearing within a reasonable time or comport with due process.  Accordingly, the

decision of the Board is reversed.

_________________________________
DAN PELLEGRINI, JUDGE
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AND NOW, this _10th__ day of  __August_______,  2000, the

decision of the Pennsylvania Board of Probation and Parole is reversed.

_________________________________
DAN PELLEGRINI, JUDGE


