IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 1947 Disciplinary Docket No. 3
Petitioner :
No. 142 DB 2013
V. :
: Attorney Registration No. 74667
KELLY S. BALLENTINE, :
' ' Respondent . (Lancaster County)

ORDER

PER CURIAM:

AND NOW, this 16™ day of June, 2014, upon consideration of the
Recommendation of the Three-Member Panel of the Disciplinary Board dated March 26,
2014, the Joint Petition in Support of Discipline on Consent is hereby granted pursuant
to Rule 215(g), Pa.R.D.E., and it is

ORDERED that Kelly S. Ballentine is suspended on consent from the Bar of this
Commonwealth for a period of one year and she shall comply with all the provisions of
Rule 217, Pa.R.D.E.

Mr. Justice Eakin did not participate in this matter.

A True Co‘? Patricia Nicola
As OF 6/16/2014

i Wrall,

Attest: W7 A
Supreme Court of Pennsylvania

Chief CI&r



BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL  : No. 142 DB 2013
Petitioner
v. . Attorney Registration No. 74667

KELLY S. BALLENTINE :
Respondent . (Lancaster County)

RECOMMENDATION OF THREE-MEMBER PANEL
OF THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA
The Three-Member Panel of the Disciplinary Board of the Supreme Court of
Pennsylvania, consisting of Board Members Gab.riel L. Bevilacqua, David A. Nasatir and
Gerald Lawrence, has reviewed the Joint Petition in Support of Discipline on Consent
filed in the above-captioned matter on March 7, 2014.
The Panel approves the Joint Petition consenting to a one year suspension and
- recommends to the Supreme Court of Pennsylvania that the attached Petition be
Granted.
The Panel further recommends that any necessary expenses incurred in the

investigation and prosecution of this matter shall be paid by the respondent-attorney as

a condition to the grant of the Petition.

: "Gabrlel L. Bev:lacqua Panel Chair
The Disciplinary Board of the
Supreme Court of Pennsylvania
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BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT CF PENNSYLVANIA

OFFICE OF DISCIPLINARY COQUNSEL, : No. 142 DB 2013
Petitioner
Board File No. C2-12-208
v, '
KELLY S. BALLENTINE, : Attorney Reg. No. 74667

Regpcndent : (Lancaster County)

JOINT PETITICN IN SUPPORT OF DISCIPLINE
ON CONSENT UNDER Pa.R.D.E. 215(d)

Petitioner, Office of Disciplinary Counsel, by Paul J.
Killion, Chief Disciplinary Counsel, and Patricia A. Dugan,
Disciplinary Counsel, and by Respondent, Kelly S.
Ballentine, and Heidi Fisher Eakin, Esquire, Counsel for
Respondent, file this Joint Petition. In Support OCf
Discipline on Consent under Rule 215(d) of the Pennsylvania
Rules of Disciplinary Enforcement (“Joint Petition”) and
respectfully represent as follows:

1. Petitioner, whose principal office is situated at
Pennsylvania Judicial Center, 601 Commonwealth Avenue,
Suite 2700, P.O. Box 62485, Harrisburg, Pennsylvania 17106~
2485, is invested, pursuant to Pennsylvania Rule of
Disciplinary Enforcement {(“Pa.R.D.E.”) 207, with the power
and duty <o investigate all matters involving alleged
misconduct of any attorney admitted to practice law in the 4
" rd LED

MAR -7 2014

QOffice of the Secretary
The Disciplinary Board of the
Supreme Court of Pennsylvania

Commonwealth of Pennsylvania and to



disciplinary proceedings brought in accordance with the
various provisions of the aforesaid Rules.

2. Respondent, Kelly S. Ballentine, was born in 1968
and was admitted to practice law in the Commonwealth on
January 6, 1995,

3. Respendent’s registered office address is 123
Locust Street, Rear, Lancaster, Pennsylvania 17602.

4, Pursuant to Pa.R.D.E. 201(a)(l), Respondent is
subject to the disciplinary jurisdiction of the
Disciplinary Board of the Supreme Court of Pennsylvania.

5. On October 8, 2013, Petitioner filed a Petition
for Discipline against Respondent with the Secretary cf the
Disciplinary Board, which petition was docketed at No. 142
DB 2013,

6. On October 29, 2013, Respondent filed her Answer
to the Petition for Discipline with the Secretary of the
Disciplinary Board.

SPECIFIC FACTUAL ADMISSIONS, RULES OF

PROFESSTONAL CONDUCT AND PENNSYLVANIA RULES OF
DISCIPLINARY ENFORCEMENT VIOLATED

7. Respondent stipulates that the following factual
allegations contained in the within Joint Petition are true
and correct, and stipulates that she violated the

Pennsylvania Rules of Professional Conduct and the



Pennsylvania Rules of Disciplinary Enforcement set forth in

paragraph 31, infra.

8. On January 2, 2006, Respondent began her service
as an elected Magisterial District Judge for Magisterial
District 02-2-01 of the Second Judicial District, Lancaster
County, Pennsylvania, in the City of Lancaster,

specifically Wards 3 and 7.

9. Cn November 1, 2010, Lancaster City Police issued
two summary citations to Respondent; one for an expired
registration (1 LO §285-17 Parking W/0 License Tags)! and
one for a parking violaticn (1 LO §285-21 §§ D No Parking

Or Stopping Permitted).?

10. On November 8, 2010, Lancaster City Police issued
a summary citation to Respondent for a parking violation (1

LO § 285-21 §§ D No Parking Or Stopping Permitted).?

11. All three summary citations were violations of

local ordinances and were not moving viclations.

12. Lancaster City Police wrote the three summary
citations on a vehicle registered to Respondent that was
parked illegally in front of Respondent’s residence in the

City of Lancaster.

! Docket No. MJ-02201-TR-0004579-2010.
? Docket No. MJ-02201-TR-0004578-2010.
¥ bocket No. MJI-02201-TR-0004651-2010.
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13. All three summary citations occurred within
Respondent’s magisterial district; therefore, they were

handled by Respondent’s office personnel.

14. Within thirty days of the date of each violation,
Respondent falled to pay the fine and costs, which totaled
$268.50 for the three summary citations; therefore, the
appropriate SUMMons process was initiated and the
information was entered in the Magisterial District
Judicial System (“MDJS”), which 1is administered by the

Administrative Office of Pennsylvania Courts.

15. On or about December 29, 2010, Respondent, acting
alone, accessed the MDJS and dismissed the two summary
citations issued to her on November 1, 2010. Respoﬁdent
wrote the date, the word “dismissed” and her initials on

both citations.

16. On or about January 27, 2011, Respondent, acting
alone, accessed the MDJS and dismissed the third summary

citation issued to her on November 8, 2010.

17. On February 13, 2012, the Pennsylvania Office of
Attorney General, via Police Criminal Complaint, charged
Respondent with three counts of the following offenses, in

a case capticned Commonwealth v. Kelly 8. Ballentine,



docket no.. MJ-02303-CR-0000021-2012 (later CP-36-CR-
0002045-2012, C.C.P. Lancaster County):
a. Restricted Activities - Conflict of
Interest, €5 Pa.C.S3.A. §1103(a);
b. Tampering with Public Records or
Information, 18 Pa.C.S.A. §4911(a) (1):
C. Tampering with Public Records or
Information, 18 Pa.C.S.A. §4911(a) (3}); and
d. Obstructing Administration of Law or Other

Governmental Function, 18 Pa.C.S.A. §5101.

18. On February 13, 2012, as a result of the filing
of a Criminal Complaint in Commonwealth v. Kelly S.
Ballentine, the Judicial Conduct Board filed a Petition for
Relief with the Court of Judicial Discipline requesting an
interim suspension of Respondent’s judicial duties with pay

in a case captioned In re Ballentine, docket no. 1 JD 12.

19. On February 13, 2012, The Honorable Joseph C.
Madenspacher, President Judge of Lancaster County, placed
Respondent on indefinite administrative leave from all
duties in Magisterial District 02-2-01 until the c¢riminal
charges pending against her were resolved, or by further

order of the Court. In Re: Administrative Leave of



Magisterial District Judge Kelly 8. Ballentine, docket no.

CP-36-MD-135-2012.

20. By Per Curiam Order dated February 22, 2012, the
Court of Judicial Discipline granted the Judicial Conduct
Board’s petition and directed that Respondent be suspended
with pay from all hér judicial duties as magisterial

district judge.

21, On February 1, 2013, the following occurred in
the Lancaster County Court of Common Pleas before The
Honorable Charles B. Smith, Senior Judge of the Chester

County Court of Ccmmcn Pleas, specially presiding:

a. the Commonwealth amended Counts 4, 5, and 6
of the Bills of Information, Tampering with
Public Reccrds and Information, from a
felony of the third degree to a misdemeanor
of the second degree, because the
Commenwealth did not believe Respondent
intended to defraud anyone, which is an
~element of the felony charge of Tampering

with Public Records and Information:

b. Respondent entered open guilty pleas to the
three amended counts of Tampering with

Public Records or Information, 18 Pa.C.S3.A.

)



§4911 (a) (1}, gach now graded as a

misdemeanor of the second degree;

C. the Commonwealth requested that the
remaining charges be nolle prossed at the time of

sentencing; and

d. the Court deferred sentencing (Commonwealth
V. Kelly 5. Ballentine, Guilt Plea Transcript,

February 1, 2013, pp. 2-10).

22, The maximum penalty for each count of Tampering
with Public Records or Infermation, graded as a misdemeanor
of the second degree, 1s twc years of incarceration and a

$5,000.00 fine.

23. Prior to sentencing, Respondent paid $268.50 as
restitution to the City of Lancaster for her three unpaid

summary citations.

24. At Respcondent’s sentencing hearing on March 18,

2013, Judge Smith:
a. stated, inter alia, the following:

1. ™And in terms of dealing with this
sentence, it’s wvery difficult, because

to begin with, this is not a jail case”;



“"First offense, misdemeanor at this
level with all you’ve done in your life
so far, it certainly rules that out

totally”;

“And then I 1look at- the community
service, which would be a good thing to
put in here, but you already do that
with regularity, Girls Club of
Lancaster, the Lancaster Pride girls’
basketball program, and vyou’'ve done any

number of things in your community”;

“And I'm impressed with the fact that
from what I read here, and there’s no
cne disputing it, that you were a pretty
cverworked courthouse there with the
kind of material that comes across vyour

desk every day”:

“30, you know, there’s much to be said
in your favor, although, on the other
hand, as you know, what you’ve done has
been a shameful and a sorry chapter, but

fortunately only a chapter in an



ctherwise reputable lifestyle and

background”; and

6. "“So the sentence of this Court is that
you pay a fine of $500 on each of these
three citations or each of these
misdemeanor counts, and that’s it,
because I don’t see any reason to put
any kind of probation on here, because
it is out of the realms of possibility
that you might ever do such a thing
again. T can’t envision that.”
(Commonwealth v. Kelly S. Ballentine,
Sentencing Transcript, March 18, 2013,

pp. 10-12);

b. noted that the Sentencing Guidelines provide
that a standard range sentence would be a
“zero to zero” or RS (Restorative Sanctions)®

(Id. at p. 2);:

c. sentenced Respondent to pay a $500.00 fine

on each count (Id. at p. 12); and

* A Standard Range sentence of zero to zZero or RS does not include
incarceration,
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d. granted the Commonwealth’s request to nol
pros the remaining charges {(Id. at pp. 13-

14).

25. Respondent’s conviction constitutes a per se

ground for discipline under Pa.R.D.E. 203 (b} (1)}.

26. By letter dated March 25, 2013, which was seven
days after sentencing, Respondent reported her conviction
and sentence to Petitioner; however, Respondent did not
report her guilty pleas to Petitioner within twenty days of
February 1, 2013, as required by Pa.R.D.E. 2l14(a) and

Pa.R.D.E, 214{1i).
27. Respondent has paid in full the imposed fines.

28. On February 22, 2013, as a result of Respondent’s
criminal conviction, the Judicial Conduct Board filed a
Complaint with the Court of Judicial Discipline, in a case

captioned, In re Kelly S. Ballentine, docket no. 7 JD 13,

29. On May 17, 2013, the Court of Judicial Discipline
held a hearing on the guestion of sanctions only, as the
parties had entered into stipulations of fact, in lieu of a

trial.

30. On June 10, 2013, the Court of Judicial

Discipline:

10



retroactively suspended Respondent from her
judicial cffice without pay until May 31,

2013;

placed Respondent on probation, supervised
by the Court of Judicial Discipline, until

December 31, 2014;

conditioned probation on the repayment of
compensation paid to Respondent by the
Commenwealth from February 11, 2013 tc May

31, 2013;

directed Respondent to report monthly to the
Chief Counsel of the Judicial Conduct BRoard,
Robert A. Graci, or his designee at the
times prescribed by the Judicial Conduct

Board; and

directed the Judicial Conduct Board to file
a written report monthly with the Court of
Judicial Discipline advising that, to its
knowledge, Respondent, has or has not, been
in compliance with the condition set out
above and with the Rules Governing Standards
of Conduct of Magisterial District Judges

and the provisions of Article V of the

11



Pennsylvania Constitution pertaining to the
conduct of magisterial judges. In re Kelly
S. Ballentine, A.3d ; , 2013 Wi

2619259 *6-*7 (Pa.Ct. Jud. Disc.).

A true and correct <copy of the Court of Judicial
Discipline’s Opinion and Order is attached hereto as
“Exhibit A.”

31. Respondent admits that by her conduct as alleged
in Paragraphs 8 through 17 and Paragraphs 21-26, supra, she
violated the following Rules of Professional Conduct and
Pennsylvania Rules of Disciplinary Enforcement:

a. RPC 8.4(b), which provides that it is
professicnal misconduct for a lawyer fo
commit a criminal act that reflects
adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in
other respects;

b. RPC 8.4 (c), which provides that it is
prefessional misconduct for a lawyer to
engage 1n conduct involving dishonesty,
fraud, deceit cr misrepresentation;

c. RPC 8.4 (d}, which ©provides that it is

professional misconduct for a lawyer to

1z



engage 1in conduct that is preijudicial tc the
administration of justice:

d. Pa.R.D.E, 203(b) (1), which provides that
cenviction of a crime shall be grounds for
discipline; and

a. Pa.R.D.E. 203(k) (3) which states that wilful
violation of any other provision of the
Enforcement Rules, shall be grounds for
discipline, via Pa.R.D.E. 214 (a), which
provides that an attorney convicted of a
crime .shall  report the fact of such
convicticon within 20 days to the Office of
Disciplinary Counsel. The responsibility of
the attorney to make such report shall not
be abated because the conviction is under
appeal or the c¢lerk of the court has
transmitted a certificate to Disciplinary
Counsel pursuant to subdivision (b)) [of Rule
2147].

SPECIFIC JOINT RECOMMENDATION FOR DISCIPLINE

32. Petiticner and Respondent Jjointly recommend that

the appropriate discipline for Respondent’ s admitted

13



misconduct is a suspension from the practice of law for a
period of cne year.

33. Respondent hereby consents to that discipline
being imposed- upon her by the Supreme Court of
Pennsylvania. Attached to this petition 1s Respondent’s
executed Affidavit required by Rule 215, Pa.R.D.E., which
states that she consents to the recommended discipline and
includes the mandatory acknowledgements contained in Rule

215(d) (1) through (4), Pa.R.D.E.

34. In support of Petitioner’s and Resﬁondent’s joint
recommendation, 1t is respectfully submitted that there are
several mitigating clrcumstances:

a. - Respondent has acknowledged her wrongdoing
and admitted engaging 1in misconduct in
viclation of the Rules of Professional
Conduct and Rules of Disciplinary
Enforcement charged herein;

b. Respondent has céoperated with Petitiocner,
as 1g evidenced by Respondent’s admissions
herein and Respondent’s consent to receiving

a suspensicn of one year;

14



. Respendent has cooperated with the Attorney
General’s Office, as is evidenced by
Respondent’s guilty pleas;

d. Respondent has cooperated with the Judicial
Conducf Board, as is evidenced by
Respondent’s letter to Chief Counsel of the
Judicial Conduct Board, Robert A. Graci,
wherein Respondent self-reported her
miscenduct, and Respondent agreed to
stipulations cof fact in lieu of a trial;

e. Respondent has expressed remorse for her
misconduct and wunderstands that she should
be disciplined, as evidenced by her consent
to receiving a one~year suspension; and

f. Respondent has been practicing law for
approximately 19 vyears and has no prior

history of attorney discipline.

35. In addition, 1f this matter were to proceed tc a
hearing, Respondent would present the following additional
facts that the Court of Judicial Discipline took into
consideration at the sancticn hearing (In re Kelly S5.
Ballentine,  A.3d r ¢ 2013 WL 2619259 *11-+*14

{Pa.Ct. Jud. Disc.):

15



On June 6, 2011, Respondent reported her
misconduct in a letter to Robert A. Graci,
Chief Counsel of the Judicial Conduct Board;
In her letter dated June 6, 2011, Respondent
explained tc Chief Counsel Graci how she
came to receive the three summary citations
and  the clircumstances leading to  her
dismissal of them;

Respondent has been a long time sufferer of
Crohn’s disease, the most distressing and
troublesome symptom of which is the
emergency need to use the bathroom; the
cnset of this symptom is unpredictable and
abrupt;

Respondent’s Crohn’s disease is well
documented in the medical fecords submitted
by Respondent at the sanction hearing;
Respondent has stated in her “Sentencing
Memorandum” that she has been conducting one
of the busiest magisterial districts in the
Commonwealth, with an under-size support
staff;

Respondent testified that her district

office has only one bathroom for the use of
16



herself, her staff and all the people whom
the vicissitudes of 1life bring to her
cffice;

In these conditions it often happened that
when Respondent had an urgent need to access
the restroom at the office, it was in use;

On these occasions Respondent would get in
her car, drive to her home three blocks
away, and park at the first and only parking
available;

This 1is what happened on DNovember 1 and
November 8, 2010 when she received the three
tickets at issue here;

Respondent had her car registered before she
received the third citation on November 8,
2010;

Respondent provided five pages of computer
printouts from the City of Lancaster records
of traffic tickets issued to Respondent
between April 21, 2008 and September 5,
2012;

Respondent testified—and the city’s records
verify—that it was Respondent’s practice to

pay the fines;
17



The medical records verify Respondent was
gseen 1in a medical facility on November 8,
2010, at Lancaster Urgent Care Center on
November 10, 2010, and at the Heart of
Lancaster Hospital from November 12, 2010C
until she was discharged on November 15,
2010;

Respondent was also seen by her surgeon, Dr,
Newman, on November 22, 2010;

The Police filed all three summary citaticns
in the magisterial district court after the
Statute of Limitations <contained in 42
Pa.C.S.A. §5053 had expired, and thus all
three citaticns were “eminently dismissible”
(id. p. *13);

There is no Jjustification for dismissing the
tickets herself and Respondent was quick to
acknowiedge that it was poor Jjudgment;
Respondent was concerned that her Crohn’s
disease would become a public issue;
Respondent cooperated with the Judicial
Conduct Board at every stage of 1its

investigation and prosecution;

18



Respoendent expressed sincere contrition and
remorse;

Respondent has an excellent reputaticn in
her community as attested by the numerous
{47) letters placed into the record from
family members; neighbors; educators,
including a high school principal and a
school board commissioner; lawyers; and
clergy;

The offending conduct here was an isolated
incident which the Court of Judicial
Discipline bélieves would never have
happened save for the coming together of a

number of events and circumstances, as

Respondent’s affliction with Crchn’s

disease,

- the onset of an urgent need to use a
restroom,

- ther inadequacy of the restroom in the
court office,

- the need to use the restroom at her
home,

- the non-existence of a legal parking

space near her home at the time,
19



36.

- the issuance of the citations while she
used the restroom at her home, and
- the onset of a painful medical condition
reguiring treatment including
hospitalization and surgery during the
critical 15-day period when she would,
crdinarily, have paid the citations.
The offending conduct was not part of a
pattern of misconduct over time; in fact we
are aware of no other offending conduct of
this Respondent during her service as a
judicial cfficer; and
The evidence (presented by way of testimony
at the sanction hearing and by numerous
letters presented in lieu of testimony in
court) is that Respondent has an exemplary
record as a magisterial district Jjudge and
in fact conducted an extraordinarily busy

court with a limited staff.

The Court of Judicial Discipline also stated:

“"We are convinced that this judge will
not offend again. We hold that not only
because cf the unlikely confluence of
the wunlikely events and circumstances
described above, but also because of
[Respondent’s]testimony—her allocution—

20



at the sanction hearing and, as well,
the testimony of the witnesses—
especially of her father—on that
occasion. Neither intent to defraud nor
any element of personal gain played any
part in Respondent’s decision to
dismiss these tickets; but, rather it
was Respondent’s fear that her
affliction would be publicized in the
community which was the motivation.
Lastly, in thils case we note also that
the severe discipline recommended by
the [Judicial Conduct] Board i1is not
-necessary in order to preserve the
integrity of our Jjudicial system and
the public’s confidence in it.” (Id.
at *14).

'37. On January 16, 2014, Chief Counsel .Graci
indicated to Petitioner that Respondent has met with him as
instructed, continues toc meet with him, and has complied

with all of the terms and conditions set forth by the Court

of Judicial Discipline.

38. In Pennsylvania, there 1is no per se discipline
for a particular type of misconduct, but instead each case
is reviewed individually. Office of Disciplinary Counsel
v. Iucarini, 417 A.2d 186 (Pa. 1983). In addition, in
fashioning the appropriate discipline, consideration ig to
be given to any aggravating and mitigating circumstances.
Office of Disciplinary Counsel v. Valentineo, 730 A.2d 4789

(Pa. 1999).

21



The discipline 1mposed on respondents who are also
members of the judiciary ranges from a six-month suspension
to disbarment. The quantum of discipline imposed 1is
impacted by several factors such as the number of instances
of misconduct, whether the respondent conspired with
another to commit the misconduct, whether the respondent
was imprisoned for the crime, whether the respondent was
removed from Jjudicial office, whether the respondent
attempted to cover up the misconduct, and whether the
respondent cooperated with the disciplinary process.-

The imposition of a one-year suspension in Respondent’s
case 1s consistent with the range of sanctions imposed for
similar misconduct. In Office of Disciplinary Counsel v.
George Kotsopoulos, 86 DB 2005 (S5.Ct. Order 12/20/2006),
Kotsopoulcs, albeit not a member of the judiciary, entered
a plea of nolo contendere to three counts of tampering with
public records or information by providing a false notary.
The trial court sentenced Kctsopoulos to eighteen months of
reporting probation and court costs. The factual basis for
the plea was Kotsopculos’s falsely attesting that a person,
who was actually using an alias, signed documents in his
presence at two settlements when in fact the dbcuments had
not been signed in his presence. The documents were later

recorded in the Office of Recorder of Deeds. The mortgages
22



involved were satisfied and no loss was suffered by any

party to the transactions. The Supreme Court accepted the
Disciplinary Board’s recommendation and suspended
Kotsopoulos for six months. Respondent Ballentine entered

guilty pleas to three counts of tampering with public
records or information, the same charges to which
Kotsopoulos entered a nolo contendere plea.

In In Re Anonymous (John W. Chapas) No. 11 DB 78, 14
Pa. D.&C.3d 771 (1980}, Chapas was convicted in federal
court by a jury for conspiracy and racketeering stemming
from Chapas’s acceptance of monetary bribes from a bonding
agency for the purpose of influencing his actions as a
member of the minecr judiciary of Pennsylvania in carrying
out his official resbonsibilities in conjunction with the
bonding agency’s activities. The trial court initially
sentenced Chapas tc three years of incarceration, then
suspended &l11 but six months. Chapas was fined $2,500.00.
Chapas appealed the case and the verdict was affirmed by
the United States Circuit Court of Appeals. |

In the attorney disciplinary proceeding, the Hearing
Committee recommended that éhapas be suspended for six
months. Chapas filed exceptions. Also recommending a six-—
month + suspension, the Disciplinary Board took into

consideraticn Chapas’s age (62), deteriorating health,
23



years of public service, and civic involvement. The
Supreme Court suspended Chapas for one year. The Chapas
case 1s more egregious than the instant case because Chapas
acted in concert with a bonding agency, whereas Respondent
acted aleone: Respcndent has cooperated in all
investigations, pled guilty in criminal court, and
stipulated tc facts in lieu of a trial before the Court of
Judicial Discipline. In the instant case, Respondent
Ballentine was not sentenced to incarceration. Respondent
Ballentine immediately accepted responsibility for her
wrongdoing in that she pled guilty and did not file an
appeal.

Other cases inveolving members of the Jjudiciary have
resulted in five;year suspensions or disbarment; however,
those cases can alsc be distinguished from the dinstant
case. In Office of Disciplinary Counsel v. Francis Peter
Eagen, III, No. 102 DB 2002, 73 Pa. D.&C.4™ 217 (2004},
Fagen was 1investigated due to irregularities in the
appointment and administration of certain -guardianship
estates under his supervision as a judge of the Orphans’
Court 1in Lackawanna County. Eagen had appointed an
insurance agent with no previous estate experience to serve
as the guardian o¢f the estates of several incapacitated

persons. The Jjury concluded that Eagen had lied to the
24



FBI; failed to give the FBI requested information; and
instructed his co-conspirator, the insurance agent, not to
cooperate with the state and federal investigations.
Additionally, Eagen, on multiple occasions, solicited
confidential grand jury information, documents, and
transcripts frocm five prosecutors. Eagen had even
suggested that his co-conspirator commit suicide. Eagen
was convicted of one count of obstruction o©f the
administration c¢f law or other governmental function and
was sentenced to two years of unsupervised probation and to
pay a $5,000.00 fine.

The Court of Judicial Discipline removed Eagen from
office and barred him from holding judicial office in the
future.

The Disciplinary Board found two egregious aggravating
factors: Eagen was a judge of the Court of Common Pleas at
the time of his misconduct:; and he failed to cooperate with
the attorney disciplinary system, in that he failed to file
an answer to the Petition for Discipline and appear at the
hearing. Eagen cffered no mitigation. The Supreme Court
subsequently diskarred Fagen.

Eagen’s criminal conduct involved multiple layers of
deceit and obstruction of the administration of law and was

far more egregious than that of Respondent in the instant
25



case, Additionally, Respondent admitted her wrongdoing,
self-reported her misconduct, pled guilty, expressed
remorse and cooperated at every stage. Respondent did not
conspire with anyone or cover  up her misconduct.
Respondent’s criminal conduct occurred on two occasions
whereas FEagen’s conduct occurred over a longer period of
time. Eagen did not cooperate in the disciplinary process
and failed to offer any mitigation. The only factors that
Eagen and Respondent Ballentine share are that they were
both members o¢f the Judiciary when they engaged in
misconduct and they both had no history of attorney
discipline.

In In re Melograne, 888 A.2d 753 (Pa. 2005), Melograne
resigned as a magisterial districtrjustice the day he was
convicted in the United States District Court for the
Western District of Pennsylvania of conspiracy to viclate
civil rights. The conviction was a result of Melograne’s
participation in a conspiracy with two employees of the
Allegheny County Court o¢f Common Pleas to bring about
unfavorable rulings for two individuals in their statutory
appeals. |

As a result of Melograne’s actions, one individual was
found guilty of driving while under suspension and anocther

was found guilty of wviolating a township driveway
26



ordinance. Melograne filed an appeal and the United States
Court of Appeals for the Third Circuit reversed Melograne'’s
convicticn for conspiracy to commit mail fraud and affirmed
his convicticn for conspiracy to violate civil rights. ©n
remand for resentencing, the trial judge sentenced
Melograne toc twenty-seven months of incarceration followed
by two vyears of supervised probation. The Court of
Judicial Discipline removed Melograne from judicial office
and declared that he was ineligible to hold judicial office
in the future,

At his éttorney disciplinary hearing, Melograne
presented character testimony and letters, evidence of his
active participation in civic and cultural organizations,
lack of prior discipline, and the successful completion of
his sentence. The Disciplinary Board recommended that
Melograne be suspended for a period of five years. The
supreme Court stated that “when an attorney who holds
judicial office commits misconduct that affects the
fairness of an adjudication, disbarment is clearly a
sanction that we must strongly consider.” 888 A.2d at 757.
“Undoubtedly, by conspiring with court employees to affect
the outcome cf statutory appeals, Melograne struck at the

very core of the judicial system.” Id. The Supreme Court
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stated that the mitigating factors were “insufficient to
warrant imposition of anything less than disbarment.” Id.
In a more recent case, Qffice of Disciplinary Counsel
v. David J. Murphy, 188 DB 2010 (January 30, 2013}, Murphy
conspired with his paramour to forge sixty-four signatures
of individuals on Repuklican and Democratic Party
nominatiﬁg petitions for his re-election as Magisterial
District Judge. Murphy then took the fraudulent petitions
to be notarized as authentic based upen his
representations. Murphy signed a sworn affidavit which
falsely attested to the authenticity of fhe signatures.
Murphy then filed the forged petitions with the Delaware
County Election Bureau. After the primary election, Murphy
informed the Magisterial District Judge Court Administrator
of his misconduct.® Murphy was sﬁbsequently placed on
administrative leave. While on administrative leave,
Murphy was successful in his bid for re-election and signed
his Oath of Office. A few months later, Murphy retired
from his position as a Magisterial District Judge and
forfeited his pension.
In the ensuing criminal prosecution, Murphy pled guilty

to sixty-four counts of forgery, sixty-four counts of

> Murphy claimed that his now ex-paramour had threatened to expcse
the conspiracy and demanded money to be quiet.
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identity theft, one count of criminal conspiracy to commit
identity theft, two counts of perjury, and sixty-four
counts cof false signatures and statements in nominating
petitions and papers. The trial court sentenced Murphy to
four - Years of prckation, c¢rdered him to complete two
hundred hours c¢f community service, and ordered him to
comply with the conditions of probation.

The Court of Judicial Discipline found that
Respondent’s conduct “was so extremé that it brings the
judicial office itself into disrepute,” remoﬁed him from
office, and prohibited him from holding any judicial office
in the future.

Murphy self-reported his conviction to the Secretary of
the Disciplinary Board. During his disciplinary hearing,
Murphy presented testimony that he was the primary
caregiver for his wife who was suffering initially from
breast cancer and then from a debilitating neurological
disease that affected her ability to speak, walk, and move.
In addition, Murphy testified +that he had two young

daughters who develcoped their own health issues when he was

preparing to run for re-election. Murphy presented two
character witnesses, cooperated with the disciplinary
system, and expressed remorse for his misconduct. The

Disciplinary Board recommended a five-year suspension due
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to the wunique mitigating factors and the necessity to
protect the public and to maintain the integrity of the
judicial system. Oné member of the Disciplinary Board
dissented and reccmmended disbarment. The .Supreme Court
ordered disbarment.

The facts in Murphy are distinguishable from the facts
in Respecndent’s case 1in several ways. Murphy not only
conspired to forge sixty-four signatures on nominating
petitions but he furthered his misconduct by having the
petitions nctarized as authentic based upon his
misrepresentations. Murphy’s misconduct continued when he
signed an affidavit attesting to the authenticity of the
signatures and then filing the forged signatures with the
election bureau. In contrast, Respondent Ballentine did
not solicit the help o¢f anyone nor did she engage in
multiple levels of misconduct of a fravdulent nature.
Murphy was removed from office and barred from judicial
office in the future. Respondent Ballentine was not
removed from cffice. Murphy, as did Respondent Ballentine,
pled guilty; however, Murphy was sentenced to serve four

years of probation and complete two hundred hours of

community service. Respondent Ballentine was ordered to
pay fines. Murphy self-reported his conviction to the
Disciplinary Bcard. A disciplinary hearing took place to
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determine the amount of discipline and Murphy took
exceptions to the three-year suspension recommended by the
Hearing Committee. Respondent, on the ﬁther hand, has
entered into & Jjoint petition for consent discipline and
has agreed to a one-year suspension. Murphy presented twc
character witnesses at his disciplinary hearing, which 1is
in stark contrast to the forty-seven letters Respcndent
Ballentine presented to the Court of Judicial Discipline
and would present 1f there were to be a disciplinary
hearing in Respondent’s matter.

Respondent’s misconduct represents a major lapse in
judgment; however, Respondent has never attempted to
minimize or conceal what she did, nor has she solicited
anyone in her office to assist her in evading prosecution.
Respondent readily admitted her misconduct to Petitioner,
expressed remorse, and has taken responsibility for her
actions criminally, ‘judicially, and now professionally.
The Court of Judicial Discipline 1is currently supervising
Respondent until December 31, 2614. Respendent has abided
by all of the terms and conditions of the discipline
imposed by the Court of Judicial Discipline and has paid
the costs and the fines imposed by the trial court.

A one-year suspension will protect the public and

maintain the integrity of the judicial system. A lengthier
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suspension and the requirement that Respondent petition for

reinstatement will not benefit the public or Respondent.

WHEREFORE,

request that:

a.

Petiticner and Respondent respectfully
Pursuant to Pa.R.D.E. 215(e) and 215(g), =&
three member panel of the Disciplinary Board
review and approve the Joint Petition in
Support of Discipline on Consent and file a
recommendation with the Supreme Court of
Pennsylvania recommending that the Supreme
Court enter an Order suspending Respondent
from the practice of law for a period of cne
year;

Pursuant to Pa.R.D.E. 215(i), the three-
member panel of the Disciplinary Board enter
an order for Respondent to pay all necessary
expenses incufred in the investigation and
prosecution of this matter as a condition to
the grant of the Petition, and that all

expenses be paid by Respondent before the
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imposition of discipline under Pa.R.D.E.

215(qg).

Respectfully submitted,
OFFICE OF DISCIPLINARY COQUNSEL

Paul J. Killion
Chief Disciplinary Counsel

ol - 2714 A 0 an,m

Date Patricia A. Dugan
Disciplinary Counsel
Attorney Registration No. 87147
Counsel for Petitioner
Seven Penn Center, 16™ Floor
1635 Market Street
Philadelphia, PA 19103
(215) 5e60-6296

z- 24 Y By U@t 1’5&@

Date Heidi Flsher FEakin, Esquire \
Counsel for Respondent
Attorney Regilstration No. 43893
Costopoulos, Foster & Fields
831 Market Street
Lemoyne, PA 17043-0222

2\ 3\ by T Neof 200 )

Date Kelly S.\Eéllentine
Responden
Attorney Registration No. 74667
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BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 142 DB 2013

Petitioner
Board File No. C2-12-208
v.
KELLY S. BALLENTINE, : Attorney Reg. No. 74667
Respondent : {Lancaster County)
VERIFICATION

The statements contained in the foregoing Joint Petition in
Support of Discipline on Consent under Rule 215(d}y, Pa.R.D.E.,
are true and correct to the best of my knowledge or information
and belief and are made subject te the penalties of 18 Pa.C.S.A,

§4904, relating tc unsworn falsification to authorities.

2-2- -/4 C b () AXW@V\»

Date Patricia A. Dugan,
Disciplinary Counsel




BEFCRE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : Ne. 142 DB 2013
Petitioner
Board File No. C2-12-208
v.
KELLY 5. BALLENTINE, : Attorney Reg. No. 74667
Respondent : {Lancaster County)
VERIFICATION

The statements contained in the foregoing Joint Petition in
Support of Discipline on Consent. under Rule 215(d), Pa.R.D.E.,
are true and correct to the best ¢f my knowledge or informatiocn
and belief and are made subject to the penalties of 18 Pa.C.S.A.

§4904, relating to unsworn falsification to authorities.

2 - dlefdy & Gyt

Date Heidi Fisher Eakin, Esquiré
Respcndent’ s Counsel




BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 142 DB 2013
Petitioner :
Board File No. C2-12-208
v.

KELLY 5. BALLENTINE, 1 Attorney Reg. No. 74667

Respondent : (Lancaster County)
VERIFICATION

The statements contained in the foregoing Joint Petition in
Support of Discipline on Consent under Rule 215(d)}, Pa.R.D.E.,
are true and correct to the best of my knowledge or information
and belief and-are made subjecﬁ to the penalties of 18 Pa.C.S.A.

§4904, relating to unsworn falsification to authorities.

SLET Theal | 9S00 )

bate ! Kellly S. 3éllentine
' Responden



BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COQURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 142 DB 2013
Petitioner
Board File No. C2-12-208
V.
KELLY S. BALLENTINE, : Attorney Reg. No. 74667

Respondent : (Lancaster County)

AFFIDAVIT UNDER RULE 215, Pa.R.D.E.

Respondent, Kelly S. Ballentine, hereby states that she
consents to the imposition of a suspension from the practice of
law for a period of one year and further states that:

1. She is an attcrney admitted to the éommonwealth of
Pennsylvania, having been admitted to the bar on January 6,
1995,

2. She desires to submit a Joint Petition in_Support of
Discipline on Consent pursuant to Pa.R.D.E. 215 (d).

3. Her consent is freely and voluntarily rendered; she is
not being subjected to coercion or duress; and she is fully
aware of the implicaticns of submitting this consent.

4, She has consulted with counsel, Heidi Fisher Eakin,
Esquire, in connection with her decision to consent to

discipline.



5. She 1is aware that there 1is presently pending. a
proceeding involving allegations that she has been guilty of
misconduct as set forth in the Joint Petition,

6. She acknowledges that the material facts set forth in
the Joint Petition are true.

7. She consents because she knows that if the charges
against her continue to be prosecuted in the pending proceeding,

she could not successfully defend against them.

X490, 500 A
Kelly S. Ballentine
Respondent

Sworn to and Subscribed
before me this 2{{?% day

,» 2014,

O r upllc
’@y?“/bl'

SOMMONWEALYH 05 PENNSYLVANIA
ANGELICA P?JTM{AL g |
. . DENNISON, Nota fi
City of Lapcaster, Lantaster Cm%::t;’:
My Compission Expires Octaber 27,2018




Westlaw,

=== A.3d ----, 2013 WL 2619259 (Pa.Ct.Jud.Disc.)
(Cite as: 2013 WL, 2619259 (Pa.Ct.Jud.Disc.))

Only the Westlaw citation is currently available.

Court of Judicial Discipline of Pennsylvania
In re: Kelly 8. Ballentine, Magisterial District Judge,
District Court 02—-2-01, Second Judicial District,
Lancaster County

No. 71D 13
April 16, 2013
Ordered June 10, 2013

Background: Judicial Conduct Board filed complaint
against magisterial district judge, claiming the judpe
was subject to discipline for misconduct in dismissing
three traffic citations that had been issued to her,

Holdings: The Court of Judicial Discipline held that:
(1) judge's conduet violated rule that required magis-
terial district judges to “comply with the law” and
“conduct themselves at all times in a manner that
promotes public confidence in the integrity and im-
partiality of the judiciary”,

(2) judge's conduct violated rule prohibiting magiste-
rial district judges from engaging “in any activity
prohibited by law;

{3) judge's conduct violated constitutional provision
prohibiting judges from engaging in conduct that
brings judicial office into disrepute and which preju-
dices the proper administration of justice;

(4) judge's violation of judicial conduct rulss consti-
tuted an automatic, derivative violation of constitu-
tional provision stating that judges shall not violate
“any canon of legal or judicial ethics prescribed by the
Supreme Court™; and

(5} suspension followed by probaticn was the appro-
priate sanction for judge's misconduct, in light of
various mitigating circumstances.

Suspension ordered.

EXHIBIT A

Pape 1

West Headnotes
{1] Justices Of The Peace 231 €10

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases

Conduct of magisterial district judge in entering
magisterial district judge computer system and dis-
missing three traffic citations issued against her,
leading to her guilty pleas to three counts of misde-
meanor offense of tampering with public records or
information, violated judicial conduct rule that re-
quired magisterial district judges to “comply with the
law” and “conduct themselves at all times in a manner
that promotes public confidence in the integrity and
impartiality of the judiciary,” given that judge's con-
duct ~violated the law and occurred in the deci-
sion-making process. 18 Pa. Cons. Stat. Ann, §
4911{a)(3); Pa.R.M.D.J. Rule 2(A), 42 Pa.C.S.A.

i2] Justices Of The Peace 231 €~10

231 Justices of the Peace.
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases ‘

Conduct of magisterial district judge in entering
magisterial district judge computer system and dis-
missing three traffic citations issued against her,
leading to her puilty pleas to three counts of misde-
meanor offense of tampering with public records or
information, violated judicial conduct rule prohibiting
magisterial district judges from engaging “in any
activity prohibited by law”; judge was charged with,

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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pled guilty to, and stipulated that she engaged in ac-
tivity prohibited by law. 18 Pa, Cons. Stat. Ann. §
4911(a)(3); Pa R.M.D.J. Rule 13, 42 Pa.C.S.A.

[3] Justices Of The Peace 231 €510

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases

Conduct of magisterial district judge in entering
magisterial district judge computer system and dis-
missing three traffic citations issued against her,
leading to her guilty pleas to three counts of misde-
meanor offense of tampering with public records or
information, violated provision of the Pemnsylvania
Constitution prohibiting judges from engaging in
conduct that brings judicial office into disrepute and
which prejudices the proper administration of justice.

Pa. Const. art. 5, § 18(d)(1); 18 Pa. Cons. Stat. Ann. §

491 1(a)(3).
[4] Justices Of The Peace 231 €210

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspensicn or removal, Most Cited
Cases

Conduct of magisterial district judge in entering
magisterial district judge computer system and dis-
missing three traffic citations issued against her,
which was found to have violated two Rules Gov-
erning Standards of Conduct of Magisterial District
Judges, constituted an automatic, derivative violation
of provision of Pennsylvania Constitation stating that
judges shall not violate “any canon of legal or judicial
ethics prescribed by the Supreme Court” and that
justices of the peace “shall be governed by rules or
canons” prescribed by the Supreme Court, even
though sentence referring to justices of the peace did

Page 2

not specifically say *“shall not violate” the rules pre-
seribed by the Supreme Court, Pa. Const. art. 5, §
17(b); Pa.R.M.D.J. Rules 2(A), 13,42 Pa.C.S.A.

[5] Judges 227 &=11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline
227111(2) k. Standards, canons, or codes of
conduct, in general. Most Cited Cases '

Justices Of The Peace 231 €&~10

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cages

Judge's or justice's violation of a canon of legal or
judicial ethics is a derivative and automatic violation
of provision of Pennsylvania Constitution stating that
justices and judges “shall not violate any canon of
legal or judicial ethics prescribed by the Supreme
Court.” Pa. Const. art. 5, § 17(b).

[6] Justices Of The Peace 231 £=10

23] Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases

Conduct of magisterial district judge in entering
magisterial district judge computer system and dis-
missing three traffic citations issued against her,
leading to her guilty pleas to three counts of misde-
meanor offense of tampering with public records or
information, did not require removal of the judge from
office, under section of Pennsylvania Constitution
requiring removal of civil officer from office “on

© 2014 Thomson Reuters. No Claim to Orig, US Gov. Works,
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conviction of misbehavior in office or of any infamous
crime”; under this constitutional provisicn, removal
was to be accomplished at the sentencing by the trial
or sentencing judge, rather than by the Court of Judi-
cial Discipline. Pa. Const. art. 6, § 7; 18 Pa. Cons. Stat.
Ann. § 4911(a)(3) '

[7] Justices Of The Peace 231 €10

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases

Magisterial district judge's conviction on three
counts of misdemeanor offense of tampering with
public records or information, arising from her con-
duct in entering magisterial district judge computer
system and dismissing three traffic citations issued
against her, did not constitute a conviction for a crime
that satisfied elements of common law offense of
mishehavior in office, and therefore the conviction did
not require automatic forfeiture of magisterial district
judge's judicial office under section of Pennsylvania
Constitution stating that a judge “convicted of mis-
behavior in office...shall forfeit automatically his
judicial office”; statute defining offense of tampering
with public records or information imposed a negative
duty, i.e., a duty not to engage in certain conduct, and
did not impose a positive duty, the breach of which
constituted misbehavior in office, Pa. Const. art. 5, §
18(d)(3); 18 Pa. Cons, Stat, Ann, § 4911(a).

{8] Justices Of The Peace 231 €10

231 Justices of the Peace
2311 Appointment, Qualification, and Tenure
231k10 k. Suspension or removal. Most Cited
Cases

Suspension followed by probation, rather than
removal of magisterial district judge from judicial
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office and permanently barring her from future judi-
cial office, was the appropriate sanction for magiste-
rial district judge's misconduct in entering magisterial
district judge computer system and dismissing three
traffic citations issued against her, where judge
self-reported her misconduct and cooperated in disci-
plinary proceedings, judge exhibited contrition and
remorse, judge had excellent reputation in the com-
munity and exemplary record as judge, offending
conduct was isolated incident and stemmed from
judge's medical condition, and no element of personal
gain or intent to defraud played a part in judge's mis-
conduct. Pa. Const. art. 35, $§ 17(b), 18(d)(1};
PaR.M.D.J. Rules 2(A), 13, 42 Pa.C.S A.

Hon. Robert A, Graci, Chief Counsel, Elizabeth A.
Flaherty, Assistant Counsel, Heidi F. Eakin, Esquire,
Lemoyne, PA, for Respondent

BEFORE: Honorable Bernard 1. McGinley, P.J.,
Honorable Charles A, Clement, Ir., Honorable John R.
Cellucci, Honorable Timothy F. McCune, Honorable

Robert J. Colville, Honorable CarmeHa Mullen, J7J.

JUDGE CLEMENT
ORDER
*1 AND NOW, this 16 ® day of April, 2013,
based upon the Opinion filed herewith, it is hereby
ORDERED: -

That, pursuant to C.J.D.R.P. No. 503, the attached
Opinion with Findings of Fact and Conclusions of
Law be and it is hereby filed, and shall be served
upon the Judicial Conduct Board and upon the Re-
spondent;

That, either party may elect to file written objections
to the conclusions of the Court, stating therein the
basis for those objections, provided that such ob-
jections shall be filed with the Court within ten (10)
days of the date of the entry of this Order, and a
copy thereof served upon the opposing party;
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That, in the event such objections are filed, the

Court shall determine whether to entertain oral ar-

gument upon the objections, and issue an Order
" setting a dgte for such oral argument;

That, in the event objections are not filed, within the
time set forth above, the Findings of Fact and Con-
clusions of Taw shall become final, and this Court

will issue an Order setting a date, pursuant to

C.JD.R.P. No. 504, for a hearing on the issue of
sanctions.

L INTRODUCTION

The Judicial Conduct Board (“Board”) filed a
Complaint with this Court on February 22, 2013
against Magisterial District Judge Kelly S. Ballentine
{“Respondent”). The Complaint charges that Re-
spondent dismissed three traffic citations (two parking
tickets and one for out-of-date motor vehicle registra-
tion) which had been issued to her. These dismissals
were entered by Respondent in the Magisterial District
Judge Computer System on December 29, 2010 and
on January 27, 2011. The Board charges that, on
February 1, 2013, Respondent entered a plea of guilty
to three counts of Tampering with Public Records or
Information, a misdemeanor of the second degree
under 18 Pa.C.5.A. § 4911{=)(3).

In its Complaint the Board has charged that Re-
spondent's conduct set out in the Complaint not only
constituies misdemeanors but also subjects her to
discipline under Article V, Section 13(d){(1) of the
Penngylvania Constitution for the following reasons:

1. the Respondent's conduct violated Rule 2A, of
_the Rules Governing Standards of Conduct of Mag-
isterial District Judges (Count 1),

2, the Respondent’s conduct violated Rule
13A.™ of the Rules Governing Standards of Conduct
of Magistertal District Judges (Count 2},
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3. the Respondent's conduct violated Article V, §
18(d}(1) of the Pennsylvania Constitution because the
conduct is such that brings the judicial office into
disrepute (Count 3),

4. the Respondent's conduct violated Article V, §
18(d)(1) of the Pennsylvania Constitution because the
conduct is such that prejudices the proper administra-
tion of justice (Count 4),

5. the Respondent has violated Article V, § 17(b)
because her conduct was a violation of Rules 2A. and
13A."™ of the Rules Governing Standards of Conduct
of Magisterial District Judges (Count 5).

FN1. There is no Rule 13A. There is a Rule
13 which is the Rule to which the Board re-
fers in this charge. '

FN2. See, n. 1, supra.

The parties have submitted stipulations of fact in
len of trial under C.J.D.R.P. No. 502(D)(1). The
Court has accepted the stipulations of fact in pertinent
part, recited below, as the facts necessary for the
disposition of this case.

IL. FINDINGS OF FACT

*2 1, Pursuant to Axticle V, § 18 of the Constitu-
tion of the Commonwealth of Permsylvania, the Board
is granted authority to determine whether there is
probable canse io file formal charges, and, when it
concludes that probable cause exists, to file formal
charges against a justice, judge or magisterial district
Jjudge for proscribed conduct and to present the case in
support of such charges before the Court of Judicial
Discipline. '

2. On January 2, 2006, Judge Ballentine Began her
service as the duly-clected Magisterial District Tudge
for Magisterial District 02-2-01 of the Second Judi-
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cial District, Lancaster County, Pennsylvania, en-
compassing the City of Lancaster—Wards 3 and 7.

3. On February 13, 2012, by Police Criminal

Complaint filed at Commonwealth v. Kelly S. Ballen-
tine, CR-0000021-12, the Pennsylvania Office of
Attorney General charged Judge Ballentine with the
following offenses:

Conflict of Interest (F) (3 counts), 65 Pa.C.S.A. §
1103,

Tampering with Public Records or Information (F3)
(3 counts), 18 Pa.C.S.A. 4911{a}(1).

Tampering with Public Records or Information (F3)
(3 counts), 18 Pa.C.S.A. § 4911(a)(3).

Obstructing Administration of Law or Other Gov-
ernmental Function (M2) (3 counts), 18 Pa.C.S.A. §
5101,

A copy of the Police Criminal Complaint is at-
tached as Exhibit A to the Board Complaint,

4. On February 13, 2012, the Board filed a Peti-
tion for Relief requesting interim suspension with pay,
By Per Curiam Order dated February 22, 2012, the
Court of Judicial Discipline directed that Judge Bal-
lentine be suspended with pay from all of her judicial
duties as magisterial district judge at In re Ballentine,
1 JD 12. 1t further directed that Judge Ballentine's
entitlement to any medical berefits would not be af-
fected.

5. On June 1, 2012, the Pennsylvania Office of
Attorney General filed a criminal Information and
charged Judge Ballentine with the following offenses:

Conflict of Interest (Counts 1,2 & 3)
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65 Pa.C5.A, § 1103(a)(F-3) (amended to (F) Oc-
tober 10, 2012)

Tampering with Public Records or Information
{Counts 4, 5 & 6)

18 Pa.C.5.A, § 4911(a)(3{F-3)} (a combination of
Counts 4, 5, 6, 7, 8 & 9 from the Police Criminal
Complaint)

Obstructing Administration of Law or Other Gov-
ernmental Function (Counts, 7, 8 & 9)

18 Pa.C.S. A, § 5101 (M=2)

A copy of the Information is attached as Exhibit B
to the Board Complaint. Although only 18 Pa.C.5.A. §
4911(a)(3) appears in the titles of Counts 4, 5 and 6 of
the Information, the language in each count also en-
compasses §§ 4911(a)(1) & (2).

6. On February 1, 2013, pursuant to a plea
agreement, Judge Ballentine appeared with counsel,
Royce L. Morris, Esq., before the Honorable Charles
B. Smith, Senior Judge of the Chester County Court of
Common Pleas, and entered a plea of gnilty to three
counts of an amended charge of Tampering with
Public Records or Information, 18 Pa.C.S.A. §
491 1(a)(1)-(3), misdemeanors of the second degree
{Counts 4, 5 and 6 of the Criminal Complaint). As part
of the plea agreement, the Commonwealth agreed to
dismiss or nol pros the remaining charges (Counts 1,
2,3, 7, 8 and 9) at the time of sentencing. On March
18, 2013, Respondent was sentenced to pay a fine of
3500.00 on each of the three counts—a total of
$1,500.00 in the Court of Common Pleas of Lancaster
County.

7. In Pennsylvania, all magisterial district judges
and their staffs utilize the Magisterial District Judge
Computer System which is the case management and .
accounting system that generates all forms necessary
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to processing civil, criminal and traffic cases.

*3 8. During the guilty plea hearing, Judge Bal-
lentine admitted committing three misdemeanor of-
fenses of Tampering with Public Records or Infor-
mation through her conduct as follows: 1. On De-
cember 29, 2010, she entered the Magisterial District
Judge Computer System and dismissed two traffic
citations issued to her on November 1, 2010. Judge
Ballentine wrote the date, the word “dismissed” and
her initials on each citation (Counts 4 and 5 of the
Criminal Complaint}; 2. On January 27, 2011, Judge
Ballentine entered the Magisterial District Judge
System and dismissed a third traffic citation issued to
her on November &, 2010 (Count 6 of the Criminal
Complaint), Judge Ballentine admitted to engaging in
this intentional conduct of entering the Magisterial
District Judge Computer System and dismissing traf-
fic citations issued to her and claimed that she had no
intent to defraud. The lack of an intent to defrand
distinguishes misdemeanor counts of Tampering with
Public Records or Information from felony counts of
Tampering with Public Records or Information under
18 Pa.C.8.A. § 4911(b),

9. The statutory language utilized during the
guilty plea hearing mirrors that of 18 Pa.C.S.A. §
4911¢a)(1).

MR. FORRAY: The charge of, again, tampering
with public records or information indicates that,
with the intent to defraud, you did knowingly make
false entry or false alteration of any record, docu-
ment, or thing belonging to or received by or keptby
the government for information or record.

(Guilty plea Ir'g Tr. 9:9-14, Feb. 1, 2013.)

Following input from defense counsel, Attorney
Anthony Forray acknowledged that he erred when he
included the phrase “with the intent to defraud” within
the colloquy and corrected his mistake for the record.
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{{d at9:24-10:8.)

With the modification in language, the guilty plea
concluded.

MR. FORRAY: So based on what I have indicated,
striking the intent to defraud, how do you plead to
those charges?

THE DEFENDANT: Guilty.

({d. at 10:18-21). A copy of the Guilty Plea
transcript is attached as Exhibit C to the Board Com-
plaint.

1L, Discussion
We will address the Board's charges in the order
in which they are set out in the Complaint as well as in
the Introduction to this opinion.

Count 1.

[1]Count 1 charges Respondent with violation of
Rule 2A. of the Rules Governing Standards of Con-
duct of Magisterial District Judges. The Rule pro-
vides:

RULE 2. IMPROPRIETY AND APPEARANCE
OF IMPROPRIETY TO BE AVOIDED,

A, Magisterial district judges shall respect and
comply with the law and shall conduct themselves
at all times in a manner that promotes public con-
fidence in the integrity and impartality of the judi-
clary. Magisterial district judges shall not allow
their family, social or other relationships to influ-
ence their judicial condust or judgment. They shall
not lend the prestige of their office to advance the
private interest of others, nor shall they convey or
permit others to convey the impression that they are
in a special position to influence the judge. 7
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Even the most incuricus glance at the rule will
quickly reveal that its language is vague and impre-
cise—conspicuously so: words and phrases such as
“impropriety,” “appearance of impropriety,” “confi-
dence in the integrity” unmistakably invite—nay,
require—subjective interpretation. This is undesirable
because subjective interpretations invariably vary one
from another, and this is at variance with the mission
of this Court—or, at least, with the aspiration of this
Court—which is to provide the judges of this Com-
monwealth with consistent holdings so they will know
what conduct does—and what conduct does
not—constitute a violation of any of the rules of
conduct, including Rule 2A,

This Court first encountered this difficulty with
Canon 2 (and Rule 2A.) ™ in the case of J/x re Cic-
chetti, 697 A.2d 297 (Pa,Ct.Jud Disc.1997) where the
Board averred that a judicial officer had sexually
harassed a courthouse employee and charged that such
conduct was a violation of Canon 2. In that case this
Court observed that Canon 2:

[is] directed at conduct which would impugn or de-
tract from the ... “integrity and impartiality” of the
judictary.

*4 In re Cicchetti, supra at 313. We then held
that:

“Integrity” must be read in pari materia with ...
“impartiality” in Canon 2. Both of those words ...
exhort judges to carefully preserve all appearance of
even-handedness, of not favoring or appearing to
favor either side in a case, of being and appearing
free from influence. Consistently with this notion,
“integrity” is defined as follows:

1: An unimpaired condition: SOUNDNESS

2: firm adherence to a code of esp. moral or artistic
values: INCORRUPTIBILITY
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3: the guality or state of being complete or undi-
vided: COMPLETENESS syn, see HONESTY

Webster's New Collegiate Dictionary, 1993,

Id. We then repeated what we had emphasized in
n re  Smith, 687 A2d 1229, 1240
(Pa.Ct.Jud.Disc.19986):
Canon 2 in general is directed towards conduct
which could potentially cause the public or litigants
to believe that a judge is not acting impartially, ™*

In re Cicchetti, supra, at 313. We then held that
the conduct proscribed by Canon 2 did not include the
Respondent's harassment of the female court em-
ployee.

FN3. Canon 2 of the Code of Judicial Con-
duct and Rule 2A. of the Rules Governing
Standards of Conduct of Magisterial District
Tudges are identical.

FN4. The instructions contained in Subsec-
tion B. of Canon 2 (and later in Rule 2A.):
that “a judge should not allow hiz family,
social or other relationships to influence his
Judicial conduct or judgment” and that he
should not “convey or knowingly permit
others to convey the impression that they are
in a special position to influence him,” pro-
vide further support for this interpretation of
Canon 2.

On appeal the Supreme Court affirmed this
holding and stated:

Canon 2 similarly addresses the judicial deci-
sion-making process and seeks to avoid the ap-
pearance of influence over judicial activities. Ap-
pellee is not subject to censure for a violation of
Canon 2 based on his conduct toward Ms, Brue-
ggman because it was independent of his deci-
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sion-making duties.

In re Ciccheiti, 560 Pa. 183, 201, 743 A.2d 431,
441 (2000).

In a later case, In re Harvington, 877 A.2d 570
{Pa.Ct.Jud Dise.2005), Harrington kad placed phony
parking tickets on the windshield of her car to avoid
being ticketed for illegal parking; in doing so she
failed to “comply with the law.” This Court held this
was a violation of Rule 2A. We did so even though
Harrington's conduct was in no way connected to the
“decision-making process.” We did so bscause the
Rule's requirement thet judges “comply with the law”
is susceptible of objective interpretation-it is easy to
know what it means and it means the same to all. On
the other hand, the requirement that judges “conduct
themselves at all times in a manner that promotes
public confidence in the integrity and impartiality of
the judiciary” is vague and imprecise—it is not easy to
know what it means and, as pointed out supra, it re-
quires subjective interpretation and leads inevitably to
inconsistent holdings—something to be avoided in
jurisprudence. This, then, was the occasion for this
Court's and the Supreme Court's limiting the applica-
tion of the vague language of 2A. to the “deci-
sion-making process,” a phrase coined by the Supreme

Court in Cicchetti. Such limitation, we believe, nicely -

cures the difficulties thrown up by the imprecision of
that language.

*5 However, such limitation, we believe, is not
necessary with respect to the requirement that judges
“comply with the law” and, we believe that fastening
that limitation to that requirement is likely at variance
with the intention of the justices who drafted the Rule.
Nevertheless, in the Supreme Court's Order affirming
our decision in Harrington " it is stated that, even
though Harrington's conduct did not “comply with the
law,” the Court “disapproved” our holding that Har-
rington had violated Rule 2A. because her conduct did
not occur in the “decision-making process.” ™°
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FN5. The Supreme Court affirmed our find-
ing that Harrington's conduct was such that
brings the judicial office into disrepute in
violation of Article V, § 18(d}{1) of the
Pennsylvania Constitution, and supported
our imposition of sanctions.

FN6. This Court has, of course, heeded that
disapproval (even though it is dicta) and, in
all cases after Harrington, has required that
the Board establish that the conduct in ques-
tion took place in the “decision making pro-
cess” in all cases charging a violation of
Canon 2 or Rule 2A for failing to “comply
with the law,” and will continue to do so
unless the Supreme Court itself decides not
to as so in the case In re Carney, 28 A.3d4 253
(Pa.Ct.Jud.Disc.2011), presently pending on
appeal in the Supreme Court,

In this case, however, the Respondent's conduct
did occur in the decision-making process: the conduct
in question—the dismissing of the citations—was the
actual making of the decision. Thus, we hold that
Respondent violated Rule 2A. of the Rules Governing
Standards of Conduct of Magisterial District Judges.

Count 2.

[2]Count 2 charges Respondent with a violation
of Rule 13A.™ of the Rules Governing Standards of
Conduct of Magisterial District Judges. That Rule
provides in pertinent part:

Magisterial district judges ... and all employees as-
signed to or appointed by magisterial district judges
shall not engage, directly or indirectly, in any ac-
tivity or act incompatible with the expeditious,
proper and impartial discharge of their duties, in-
cluding, but not limited to, (1) in any activity pro- -
hibited by law....”
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FN7. See, n. 1, supra,

Respondent has been charged with, pleaded guilty
to, and stipulated that she engaged in activity prohib-
ited by law, see, Findings of Fact Nos. 5-9, thus vio-

.lation of Rule 13 has been established,

Count 3. and Count 4.

[3]These Counts charge Respondent with viola-
tion of Article V, § 18(d)(1) of the Pennsylvania
Constitution for engaging in conduct which brings the
judicial office into disrepute (Count 3) and which
prejudices the proper administration of justice (Count
4). Here Respondent dismissed criminal charges filed
against her. We cannot think of a purer example of
conduct which prejudices the proper administration of
justice; nor is there any doubt that this conduet, in-
volving, as it does, the very heart of the judicial func-
tion, i8 80 extreme as to be such that brings the judicial
office itself into disrepute. See, e.g., In re Ciccheiii,
697 A.2d 297 (Pa.Ct.Jud. Disc.1997). We so find.

Count 5,

{4]The Board has also charged that Respondent
has, by virtne of her violation of Rules 2A. and
13A.™® of the Rules Governing Standards of Conduct
of Magisterial District Judges, violated Article V, §
17(b} of the Pennsylvania Constitution.

ENS. See. n. 1, supra.

Section 17(b) of Article V of the Pennsylvania
Constitation provides in pertinent part:

Justices and judges shall not engage in any activity
prohibited by law and shall not viclate any canon of
legal or judicial ethics prescribed by the Supreme
Court. Justices of the peace shall be governed by
rules or canons which shall be prescribed by the
Supreme Court.

*§ [5]We say and hold here, as we first said and
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held in In re Jovee and Terrick, 712 A.2d834
(Pa.Ct.Jud.Disc.1998):

In the section [17(b) ], justices of the peace (now
known as District Justices) are treated separately
from justices and judges, for a reason no more
complicated than that justices of the peace are
governed by a separate and different Code of Con-
duct than the Code of Judicial Conduct which ap-
plies to justices and judges.

‘We make two conclusions regarding the applioatioh
of Article V, § 17(b) of the Constitution:

1. Violation of a canon of legal or judicial ethics by
a justice or judge is a violation of § 17(b) of the
Constifution. Section 17(b) by its terms makes a
violation of a canon a violation of § 17(b). Violation
of the latter is thus derivative and automatic,

2. Though the sentence referring to justices of the
peace says they “shall be governed by [The Rules
Governing Standards of Conduct for District Jus-
tices]” but does not specifically say “shall not vio-
late [those Rules),” in the context of § 17(b) the
phrases mean the same, and the inclusion of the
second sentence was intended to make a violation of
the District Justices' Code a violation of the Con-
stitution just as a violation of the Judicial Cede is
made a violation of the Constitution by the first
sentence. Otherwise, there was no purpose in in-
cluding the second sentence and its injunction
would have no meaning or application—a violation
of elementary principles of statutory interpretation.
See,1 Pa.C.8, § 1921, Habecker v. Natiomvide Ins,
Co., 299 Pa.Super. 463, 445 A.2d 1222 (1982) and
cases cited therein. Thus, a violation of the Rules
Governing Standards of Conduct for District Jus-
tices is an automatic, derivative violation of § 17(b)
of the Constitution.

Id. at 845-46.
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IV. CONCLUSIONS OF LAW
1. Respondent's conduct set out in Findings of
Fact Nos. 1-9 is:

(a) a violation of Rule 2A. of the Rules Governing
Standards of Conduct of Magisterial District Judg-
es,

{(b) a violation of Rule i3 of the Rules Governing
Standards of Conduct of Magisteria] District Tudg-
€8

2

(c) such that brings the judicial office into disrepute,
a violation of Article V, § 18{d)(1) of the Pennsyl-
vania Constitution,

{d} such that prejudices the proper administration of
justice, a violation of Article V, § 18(d){1) of the
Pennsylvania Constitution, and

(e) inasmuch as it has been found that Respondent's
conduct constitutes a violation of Rules 2A, and 13
of the Rules Govemning Standards of Conduct of
Magisterial District Judges, it is an automatic, de-
rivative violation of Article V, § 17(b) of the
Permsylvania Constitution, :

ORDER

PER CURIAM

- AND NOW, this 10 ™ day of June, 2013, after a
hearing held on the question of sanctions on May 17,
2013, and after consideration of memoranda filed by
the Judicial Conduct Board and the Respondent and
exhibits presented by Respondent, it is hereby OR-
DERED that Respondent is suspended from her judi-
cial office without pay until May 31, 2013, and
thereafter she shall be placed on probation until De-
cember 31, 2014.

Probation shall be conditional upon Respondent's
repayment of compensation paid te her by the Com-
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monwealth during the period from February 11, 2013
to May 31, 2013 according to the following schedule:

*7 $5,000.00 on or before July 1, 2013,
$1,296.93 on or before August 1, 2013,

$1,000.00 monthly thereafier on the first day of
each month until August, 2014,

Said probation shall be subject to the supervision
of this Court and shall be subject to the condition that
Respondent report monthly to the Chief Counsel of
the Judicial Conduct Board or his designee at the times
prescribed by the Judicial Conduct Board, and the
Judicial Conduct Board shall file a written report
monthly with this Court advising that, to its
knowledge, Respondent, has, or has not, been in
compliance with the condition set out above and with
the Rules Governing Standards of Conduct of Mag-
isterial District Judges and the provisions of Article V
of the Pennsylvania Constitution pertaining to the
conduct of magisterial district judges.

[6]The Court rejects the Board's recommenda-
tions contained in its Memorandum On Sanctions that
this Court remove this Respondent from her judicial
office and permanently bar her from judicial office in
the future, as well as the recommendation that this
Court should impose an additional sanction ordering
Respondent to “reimburse the Commonwealth for the
values of the compensation and benefits she received
since she was suspended from performing all judicial
duties,” i.e., since February 22, 2012, The Board
contends that we should remove her because the pro-
visions of Article VI, § 7 of the Pennsylvania Con-
stitution and Article V, § 18(d)(3) require that we do.
We disagree for the following reasons.

As to Article VI, § 7.

This section of the Constitution provides in per-
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tinent part:

All civil officers shall hold their offices on the
condition that they behave themselves well while in
office, and shall be removed on conviction of mis-
behavior in office or of any infamous crime.

It is clear that the removal is to be accomplished
at the sentencing by the trial/sentencing judge.™! This
is undisputed ™ as the Supreme Court has so held on
several occasions. See, €.g., the Court's opinion in /n
re Braig, 527 Pa, 248, 590 A.2d 284 {1991} where the
Court held, quoting from its opinicn in Common-
wealth ex rel. Woods v, Davis, 209Pa. 276, 149 A, 176
{1930) (dealing with Davis's contention that legisla-
tion was required in order to accomplish his removal
from office afler a conviction of misbehavior in office
M under Article VI, § 7 ™)
We rejected this argument and, holding that the
removal had been constitutionally imposed.... Ob-
serving that the framers of the Article [VI] had to
have been aware of the many statutes which, “after
defining the crime [any crime], say that the de-
fendant ‘on conviction’ shall be fined and/or im-
prisoned, the penaliy being imposed by the court
before whom the defendant was convicted,” we
concluded that it must have been expected “that the
constitutional provision providing for a specified

. punishment ‘on conviction’ [of misbehavior in of-
fice or infamous crime] would be interpreted in
exactly the same way.” 299 Pa. at 280-281, 149 A,
176,

In re Braig, supra, at 253, 590 A.2d 287. See,
also, Braig v. State Employees Retivement Board, 138
Pa. Commw. 124, 132, 587 A.2d 371, 375 (1991). We
believe these holdings of the Supreme Court make
removal by the trial judge under Article Vi, § 7 (as
well as under Article V, § 18(d)(3)} the exclusive
province and responsibility of the trial/sentencing
judge. As Justice Papadakos observed, concurring in
Bruaig :

*8 When a jurist is convicted of “misbehavior in
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office” the sentencing judge will impose the auto-
matic forfeiture provision as part of the sentence
which can t hen be reviewed as any other judgment
of sentence. (Emphasis added.)

In re Braig, supra, at 259, 590 A.2d 290.F% we
believe that intervention by this Court into a separate
Jjudicial process would be contrary to the intention of
the drafters of the Constitution, antithetical to an or-
derly and logical jurisprudential process and at vari-
ance with the decisions of our Supreme Court.™®

FN1. In fact there is no “convictjon” until the
judgment of sentence is imposed.

FN2. See Judicial Conduct Board Memo-
randum on Sanctions, p. 6.

FN3. Davis was charged, tried and convicted
of “misbehavior in office.”

FN4. Formerly Article VI, § 4 of the Con-

stitution.

FN5. The legislature has also dealt with the
removal of public officers. In Section 121 of
Title 63, it provided:

Any person, holding public office in this
Commonwealth, who pleads nolo conten-
dere or guilty, or is convicted in a court of
record of extortion, embezzlement, brib-
ery, malfeasance or misfeasance in office,
or fraudulent conversion of public monies
or property, or for any misdemeanor in of~
Jice, shall forfeit his office, and the sen-
tence imposed by the court shall include
the direction for the removal from office of
such person. (Emphasis added.)

We believe that this statutory injunction,
that removal shall be by the trial court, ipso
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Jacto and ipso jure, cerries with it the
concomitant injunction that no other court
shall do it.

FN6. In addition to the above quotation, Jus-
tice Papadakos set out his belief

...that Article V, Section 18(1) is applica-
ble where a jurist is charged specifically
with the crime of “misbehavior in office.”
... I am concerned that the majority has
chosen to avoid speaking clearly on what
crime must be charged in such cases and,
in so doing, has failed to give direction to
the bench and bar in the manner that these
very important cases are to be commenced,
prosecuted and disposed.

Id We believe that consideration might
well be given to the Justice's idea that the
constitutional call for removal for “con-
viction of misbehavior in office” (as in
Article V, § 18{1) —now § 18(d}(3)) should
be limited to cases where a juristis charged
specifically with the crime of “misbehav-
ior in office.” If that were the case, the ju-
risprudential exercise in these cases would
be measurably simplified for,

— if that were the case, everybody would
koow at the beginning of the criminal
case—especially the lawyers and the
charged jurists—that if a guilty plea is
made, or if conviction happens, removal
will surely follow, and

— if that were the case, everyone will
know at the end of the criminal
case—especially the lawyers and the
.-charged jurists—whether the jurist pled to
or was convicted of “misbehavior in of-
fice” or not (which was not the case in

Braig, nor in this case), and

— if that were the case, there would be no
messy situations (as in Braig, as here)
where we find ourselves litigating (reliti-
gating?) in a different court, at a later time
(in Braig, 1 year and 5 montbs later, in this
case 4 months later) the question of
whether the charged jurist pled to or was
convicted of “misbehavior in office,” or
not.

Nor, in order to accomplish this, is there
any need to debate the merits (or unmerits)
of the respective positions held in 1990 of
Justice Papadakos and the other Justices as
to whether the Legislature could or could
not eliminate the common law crime of
misbehavior in office when it enacted the
Crimes Code of 1973 (see Braig, supra, at
254, 590 A.2d 287, and n.7, infra ). This
can be accomplished by a simple legisla-
tive enactment creating a new crime called
“misbehavior in office” and defining it as
the old crime was defined.

*9 [7]As to Article V, § 18(d)(3).
This section of the Constitution provides:

(3) A justice, judge or justice of the peace convicted
of misbehavior in office by a court, disbarred as a
member of the bar of the Supreme Court or removed
under this section shall forfeit automatically his ju-
dicial office and thereafter be ineligible for judicial
office.

‘We note that when analyzing this language in
Braig. the Supreme Court observed:
In its Petition, the Board cited only the first of these,
conviction for misbehavior in office, as the grounds
for the relief requested. Our resolution of this case,
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however, requires that we distinguish between this
condition precedent to forfeiture and the other con-
dition specified, removal under Section 18. This
latter form of removal, following formal charges,
investigation by the Board, recommendation of
discipline, and action by the Court, may be founded
on a wide range of activity, described in subsection
(d)—"“violation of section 17 of [Article V], mis-

conduet in office, neglect of duty, failure to perform
 duties, [and] conduct which prejudices the proper
administration of justice or brings the judicial office
into disrepute.” If the Constitution provides “con-
viction for misbehavior in office” as a separate basis
for forfeiture, this must be something different from
the forfeiture accompanying removal directed by
the Court on the basis of the record developed be-
fore the Judicial Inquiry and Review Board.

Id.at251-52, 590 A.2d 286.
The Court went on to say:

Based on our reading of all the cases, we must
conclude that the language of Article V, Section
18(1),™ like the identical language of present Ar-
ticle VI, Section 7, refers to the offenss of “misbe-
havior in office™ as it was defined at common law.
This conclusion is not without its difficulties,
however. Since the enactment of the Crimes Code
effective June 6, 1973, common law crimes have
been abolished and “[n]o conduct constitutes a
crime unless it is a crime under this title or another
statute of this Commonwealth.,” 18 Pa.C.5. §
107(b). Thus no prosecution on a charge of “mis-
behavior in office” can now be undertaken. Rather
than reach the difficult question whether the legis-
lature could effectively nullify the constitutional
provision by abolishing the crime referred to
therein, we think it prudent to adopt a holding under
which the constitutional provision may still be given
effect. Therefore, we hold that the automatic for-
feiture provision of Article V, Section 18(1) applies
where a judge has been convicted of a crime that

satisfies the elements of the common law offense of

misbehavior in office, ™™

Id at 254, 590 A.2d 287-88.

FN7. Section 18(1) contains the same lan-
guage as current Section 18(d)(3).

FNB3. Justice Papadakos, on the other hand,
concurring said: “Unlike the majority, T have
no hesitancy in concluding that the People, in
adopting Article V, Section 18(1), preserved
the common law crime of ‘misbehavior in
office’ and that it is still a viable, chargeable
offense which could not be abrogated by the
Legislatore when it . enacted the current
Crimes Code.” In re Braig, supra, at 259, 590
A.2d 290 (concurring opinion).

*10 The Court then came to grips with the ar-

gument JIRB was making as follows:

Proceeding from the premise that misbehavior in
office is established by a breach of a statuiorily
imposed duty, the Board argues that Braig has
committed such a breach. The duty, they argue, is
get out in Article V, Section 17(b), which provides
that “TJustices and judges shall not engage in any
activity prohibited by law and shall not violate any
canon of legal or judicial ethics prescribed by the
Supreme Couwrt.” ... Without depreciating the im-
portance of Section 17(b), we do not agree that it
constitutes the type of positive duty the breach of
which constitutes misbehavior in office. As it is
stated, it is a negative duty, a duty not to engage in
certain conduct. By comparison, in all the cases
where violation of a statatory duty was identified as
the equivalent of misbehavior in office, the statute
required that the officeholder perform a particular
act or exercise a function of the office in a particular
way. (Emphasis the Court's.)
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1d.at 255-56, 590 A.2d 288.

Such a “negative duty” is evident in this case as
well. A review of the definition of the offense of
tampering with public records or information 18 P.8. §
4911 reveals that, like Section 17(b) of Article V, “it
{does not] constitute the type of positive duty the
breach of which constitutes misbehavior in office.”
{Emphasis the Court's.) That section provides:

§ 4911. Tampering with public records or infor-
mation

(a) Offense defined.—A person commits an offense
if he:

(1) knowingly makes a false entry in, or false al-
teration of, any record, document or thing belonging
to, or received or kept by, the government for in-
formation or record, or required by law to be kept by
others for information of the government;

(2) makes, presents or uses any record, document
or thing knowing it to be false, and with intent that it
be taken as a genuine part of information or records
referred to in paragraph (1) of this subsection; or

(3} intentionally and unlawfully destroys, con-
ceals, removes or otherwise impairs the verity or
availability of any such record, document or thing,

As it is stated, as Section 17(b), it imposes “a
negative duty, a duty nof to engage in ... [the] conduct
[described in § 4911].” (Emphasis the Court's.) As a
cansequence, as the Supreme Court held in Braig, it
does not constitute misbehavior in office, Consonant
with that decision, we so hold here.

In addition, we note that in Braig, the Supreme
Court observed:
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... that violation of Article V, Section 17 is specifi-
cally identified in Section 18(d) as one of the bases
for proceedings before the Board [now the Court of
Judicial Discipline] and discipline perhaps less than
removal. We noted at the outset, however, that the
constitution sets out conviction of misbehavior in
office as a basis for forfeiture separate from removal
under Section 18. It would thus be unreasonable to
find that violation of Section 17 constituted the
breach of positive duty underlying the offense of
“misbehavior in office.”

Idat 256, 590 A.2d 288, It would be no less un-
reasonable to hold that a finding that conduct consti-
tutes “misconduct in office” ™ under Section
18(d)(1), for which a reprimand could be determined
to be the appropriate discipline, nevertheless required
removal under Section 18(d)(3). It would be equally
unreasonable to hold the conduct in question, though
found not to amount to “misconduct in office” under
Section 18{d)(1), nevertheless required removal under
Section 18(d)(3). -

N9, “Misconduct in office” has been held to
be the same as “‘misbehavior, misfeasance or
misdemeanor in office.” Commorwealth v.
Green, 205 Pa.Super. 539, 546,211 A.2d 5,9
(1965).

*11 [8]This Court's conclusion that the suspen-
sion followed by probation herein ordered is the ap-
propriate sanction in this case is based upon the fol-
lowing considerations:

1. Respondent reported, in a letter to Chief
Counsel of the Judicial Conduct Board dated June 6,
2011 as follows:

Please be advised that it has come to my attention
that action taken in the course of my judicial au-
thority as Magisterial District Judge amounts to
behavior that may have the appearance of impro-
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priety and as such should be reported to the Fudicial
Conduct Board.™"° (Exhibit A).

FINIO. This is an example of self-reporting
which we rarely see, even though any judicial
officer who does so is generally observing a
high standard of conduct and acting so as to
promote public confidence in the judiciary.
(See Canons 1 and 2 of the Code of Judicial
Conduct and Rules 1 and 2 of the Rules
Governing Standards of Conduct of Magis-
terial District Judges.)

2. In that letter Respondent goes on to relate to
Chief Counsel how she came to receive the three

ENT1

tickets and the circumstances leading to her dis-

missal of them.

FN11. We note that al} three of these tickats
were issued for violation of local ordinances,
not for violations of the Pennsylvania Motor
Vehicle Code.

Those circumstances are as follows:

Respondent has been a long time sufferer of
Crohn's disease,”™" the most distressing and trou-
blesome symptom of which is the emergency need to
use the bathroom, the onset of this symptom is un-
predictable and abrupt,

FNI12, This is well documented in the medi-
cal records submitted by Respondent at the
sanction hearing.

Regpondent has stated in her “Sentencing Mem-
orandum” ™" that she has been conducting one of the
busiest magisterial districts in the Commonwealth
PN with an under-size support staff. She testified
that her district office has only one bathroom for the
use of herself, her staff and all the people whom the

vicissitudes of life bring to her office, (Sanction
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hearing, May 17, 2013, N.T. 67). This would include
police, sheriffs, constables, bondsmen, landlords,
tenants, all sorts of persons charged with all sorts of
crimes, traffic offenders, truants, witnesses, all nature
of civil litigants and lawyers.

FN13. Sentencing Memorandum—this Court
does not impose sentences,

FN14. We note that pages 1 and 2 of Exhibit
B to Respondent's Memorandum, which are
the two Summonses issued on the two tickets
given on November 1, 2010 are Docket Nos.
TR-0004578-2010 and TR--0004579-2010
which means that her court had processed
4,577 traffic cases before these in 2010, This
certainly provides support for Respondent's
representation that her's was a busy court.

In these conditions it often happened that when
Respondent had vrgent need to access the restroom at
the office, it was in use. In addition, Respondent didn't
like to use the office restroom; it didn't score well in
privacy, so she would take chances: “I would take the
chance on making it to my home to take care of my
emergency situations.” (N.T. 67). On these occasions
Respondent would get in her car, and drive to her
home three blocks away and park at the first and only
parking available. This was what happened on No-
vember 1 and November 8, 2010 when she got the
three tickets at issue here. Respondent testified that
she “was having medical issues stemming from
Crohn's disease [and] on both ocecasions I had run
home from my office which is three blocks away and
opted for the first and only convenient parking avail-
able.” ™! (Exhibit A, p. 2).

FN15. Insofar as the expired registration
ticket is concemed, the police commonly
give the vehicle owner ten days to get the
vehicle inspected before issuing a ticket, In
any event, Respondent had the car inspected
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with a current sticker in place by November 8
when she got another parking ticket which
was not accompanied by an expired registra-
tion ticket.

*12 As part of Exhibit B, mentioned above, Re-
spondent provided five pages of computer printouts
from the City of Lancaster records of traffic tickets
issued to Respondent between April 21, 2008 and
September 5, 2012, There is a total of 24 tickets for
parking violations listed as issued to Respondent
during that period, Nineteen of these tickets were for
parking in front of her home {including the ticket for
an expired registration). This ticket was placed on
Respondent's car on November 1, 2010 along with the
ticket for parking in a no parking zone, The other five
tickets were for parking violations at cther locations in
the city during that period.

FN16. The city did not have records older
than those for 2008, (Exhibit A, p. 1).

* Respondent testified—and the city's records ver-
ify—that it was Respondent's practice to pay the fines.
(Exhibit A, p. 1). However, she did not pay the fines
for the two tickets issued November 1, 2010 or for the
ticket issued November 8, 2010. Respondent did not
testify why she did not pay those tickets; but the city's
records (Exhibit B) establish that tickets become “past
due” 15 days after issnance, and that the November 1
tickets became “past due” on November 16 and the

November 8 ticket on November 23,17

FN17. Up until this date the fine is paid to the
city, and after this date the “past due” cases
are filed with the magisterial district judge in
whose district the viclation occurred.

As noted, Respondent, in Exhibit A, stated that
she was having medical issues stemming from Crohn's
disease during this time. The medical records verify
this: Respondent was seen in some medical facility
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N on November 8, 2010 complaining of “Jump on

abdomen and buttock — noted yesterday — painful.”
The diagnosis was “Cyst, Sebaceous x2.” She was
given antibiotics and sent home. The records of the
Lancaster Urgent Care Center establish that Re-
spondent went to that facility on November 10, 2010
where two abscesses were “packed.” That didn't work
and so, on November 12, she went to Heart of Lan-
caster Hospital where emergency surgery was per-
formed and the abscesses on the left upper quadrant
and right buttocks were “opened up and packed.” She
was discharged on November 15. One week later, on
November 22, 2010, Respondent was secen by her
surgeon, Dr. Paul G. Newman. The records include a
letter from Dr. Newman to Dr, Peter A. Hurtubise
{Respondent's primary physician) dated November 22,
2010 reporting on Respondent's visit on that date. In
the letter, Dr. Newman reports on the surgery and

(13

Respondent's “several days in the hospital,” as well as
on his examination of Respondent on November 22,
2010. He reported that at that time the right buttock
was essentially healed and that the one on the left
upper quadrant was “granulating but still opened.” She
returned to Dr. Newman for her final post-surgery
visit on December 10, 2010 when, although there was
“some residual induration, there [was] no evidence of
infection.”

FN18. This record does not include the name
of the facility.

So there is no mystery as to why Respondent did
not pay the tickets at issue here. She was otherwise
occupied. She was in the hospital. She was in pain; she
had surgery. She forgot about them. She forgot about
them — probably until December 17, 2010 or shortly
thereatter — which brings us to another subject.

The subject to which we refer is the Statute of
Limitations contained in 42 Pa.C.8.A. § 5553 which is
applicable here. That statute provides:
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§ 5553, Summary offenses involving vehicles

(a) General rule.—Except as provided in subsection
(b) or (c),™"? proceedings for summary offenses
under Title 75 (relating to vehicles) must be com-
menced within 30 days after the commission of the
alleged offense or within 30 days after the discovery
of the commisgsion of the offense or the identity of
the offender, whichever is later, and not thereafter.

FN19, The exceptions in subsections (b} and
(c) have no application here.

*13 Inspection of MDJ forms 617A “Summons
for Summary Case Traffic” for the alleged offenses of
November 1, 2010 are stated to have been printed on
12/21/2010. Those forms provide for the eniry of the
date the case was filed in the mzgisterial district court.
On both forms for the November 1 tickets that date is
stated to be “12/17/2010.” (Exhibit B, pp. 1-2). That
date is more than 30 days after November 1, 2010. it is
also more than 30 days afier the police knew Re-
spondent was “the offender.” She was, after all, the
lady whom they had ticketed dozens of times for
patrking in a no parking zone in front of her home and
she was, also, the Aftican American judge who drove
the BMW, and in whose courtroom they appeared, no
doubt, on a regular basis. The corresponding Sum-
mons for the November 8, 2010 ticket is not part of
this record but we can say two things about that case;
1. the Statute of Limitations for filing that case expired
on December 8, which is 10 days defore December 17,
the date on which the November 1 case was filed, and
2, there is no evidence or any reasen to think that the
MNovember 8 case was filed before the November 1
case; in which case the Statute of Limitations would
bar the November 8 case as well. We think the evi-
dence establishes that all three of these cases were
filed after the Statute of Limitations had expired and,
thus, were eminently dismissible.

This does not provide justification for Respond-
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ent's dismissal of her own cases. Nor do we believe
that Respondent considered it as such — Respondent
wasn't thinking about the Statute of Timitations here,
we don't think she even realized it had expired. She
testified about a police officer named George who is
responsible for all the parking tickets in the City of
Lancaster with whom she has dealt over the years; and
she said:

But in my mind, because I've handled so many
parking ticket cases and because I know the system
and the way the city disposes of tickets, again, I
apologize for it not throwing red flags up, but it's the
way they would have been disposed of had I gone
through the proper channels, had I sent it out to a
different judge so that a different judge could hear
my cases and have George there. The disposition
would have been the same. (N.T. 69-70).

Even so, this is no justification for dismissing
them herself and Respondent was quick to
acknowledge that; she said:

But I understand it's the process that was used to get
us to that disposition that is the problem. So I'm well
aware of my responsibility. I'm well aware that it
was poor judgment in this particular situation. (N.T.
70).

We don't know all that was in Respondent's mind
when she dismissed these citations on the computer
but we know that one thing on her mind was dread of
the publicity which would be attendant to any hearing
if she had pled not guilty and sent the cases to another
judge for trial. She was asked:

PRESIDING JUDGE CLEMENT: Why didn't you
plead not guilty and have a summary trial?

Were you concerned that your Crohn's discase
would become a public issue?

MS. BALLENTINE: Absolutely.
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PRESIDING JUDGE CLEMENT: And was that
part of your thought process by just discharging the
citation?

MS. BALLENTINE: It wasn't initially. When I was
actually doing the disposition in the computer, that's
not what I was thinking about.

When I was talking to the officer who handles
these situations, that definitely was my concern,
because, of course, all of it's public knowledge
when you go to have a hearing. And for a judge to
have a not guilty hearing on a traffic citation in
Lancaster County, that would have been of public
interest.

And, yes, so I thought—and, again, I wasn't ready
to have my medical condition be part of the public
knowledge.... (N.T. 74-75).

3. Respondent's cooperation in the Judicial Con-
duct Board at every stage of its investigation and
prosecution of this case.

4. Respondent's evident contrition and remorse,

5. Responden('s excellent reputation in her
community as attested by mumerous (47) letters placed
into this record from family members, neighbors,
educators, including a high schoo! principal and a
school board commissioner, lawyers and clergy, as
well as by her reelection to her judicial office after this
matter had become public and was well known to the
people in her district.

6. The offending conduct here was an isolated
incident which we believe would never have happened
save for the coming together of a munber of events
and circumstances, as

*14 - Respondent's affliction with Crohn's disease,
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— the onset of an urgent need to use a restroom,
— the inadequacy of the restroom in the court office,
— the need to use the restroom at her home,

— the non-existence of'a legal parking space near her
home at the tims,

— the issuance of the tickets while she used the re-
stroom at home,

- the onset of a painful medical condition requiring
treatment including hospitalization and surgery
during the critical 15—day period when she would,
ordinarily, have paid the tickets.

7. The offending conduct here was not part of a
pattern of misconduct over time; in fact we are aware
of no other offending conduct of this Respondent
during her service as a judicial officer; there is no
evidence that there was; indeed, the Board has not
contended that there was.

8. The evidence (presented by way of testimony at
the sanction hearing and by numerous letters pre-
sented in lieu of testimony in court) is that Respondent
has an exemplary record as a magisterial district judge
and in fact conducted an extraordinarily busy court
with a short staff.

9. We are convinced that this judge will not of-
fend again. We hold that not only because of the un-
likely confluence of the unlikely events and circum-
stances described above, but also because of her tes-
timony—her allocution—at the sanction hearing and,
as well, the testimony of the witnesses—especially of
her father—on that occasion.

10. Neither intent to defraud nor any element of
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personal gain played any part in Respondent's decision
to dismiss these tickets; but, rather it was Respondent's
fear that her affliction would be publicized in the
community which was the motivation.

Lastly, in this case we note also that the severe
discipline recommended by the Board is not necessary
in order to preserve the integrity of our judicial system
and the public's confidence in it. Given this Re-
spondent's perfectly unsullied record, her well
demonstrated devotion to her job, the high level of
respect for her in her community, the mitigating cir-
cumstances described herein, the fact that we are
talking about parking tickets here and the fact that the
Board learned of her conduct from her, we are hard put
to understand how we would be able to justify the
sanctions recommended by the Board, so severe in
nature and so inappropriate in this case,

This Order is effective as at May 31, 2013.

Pa.Ct.Jud.Disc., 2013
In re Ballentine
-—- A.3d -, 2013 WL 2619259 (Pa.Ct.Jud.Disc.)
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