BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCl PLI NARY COUNSEL,
Petitioner : No. 28 DB 1993

Attorney Registration No. [ ]
[ ANONYMOUS] :
Respondent : ([ 1)

REPORT AND RECOMVENDATI ONS OF
THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

TO THE HONORABLE CHI EF JUSTI CE AND JUSTI CES
OF THE SUPREME COURT OF PENNSYLVAN A:

Pursuant to Rule 208(d)(2)(iii) of the Pennsylvania
Rul es of Disciplinary Enforcenent, The Disciplinary Board of the
Suprenme Court of Pennsylvania ("Board") herewith submts its
findings and recomendati ons to your Honorable Court with respect
to the above-captioned Petition for D scipline.

l. H STORY OF PROCEEDI NGS

A Petition for Discipline was filed agai nst Respondent
on March 24, 1993. An Answer was filed on July 6, 1993, after a
request for an extension to file was granted by the Chairnman of
the Disciplinary Board. A hearing was held on February 3, 1994,

before Hearing Committee [ ] conprised of Chairperson [ ],



Esquire, and Menbers [ ], Esquire, and [ ], Esquire. Respondent
was represented by [ ], Esquire and later [ ], Esquire.
Petitioner was represented by [ ], Esquire. The Commttee filed
its Report on February 12, 1996 and reconmended a two Yyear
suspensi on. Respondent filed a Brief on Exceptions on March 19,
1996. Petitioner filed a Brief Qpposing Exceptions on April 1,
1996.

This matter was adjudicated by the Board at the neeting
held on April 30, 1996.

1. FI NDI NGS OF FACT

The Board nakes the follow ng findings of fact:

1. Petitioner, whose principal office is |ocated at
Suite 400, Union Trust Building, 501 Gant Street, Pittsburgh,
Pennsyl vania, is invested, pursuant to Rule 207 of the Pennsylva-
nia Rules of Disciplinary Enforcenment (hereafter Pa.R D.E.), with
the power and the duty to investigate all mtters involving
al | eged m sconduct of an attorney admtted to practice law in the
Conmmonweal th of Pennsylvania and to prosecute all disciplinary
proceedi ngs brought in accordance with the various provisions of
the aforesaid Rul es.

2. Respondent, [ ], was born on May 14, 1930, he is

currently 66 years old, and was admtted to the practice of law in



Pennsyl vania on February 1, 1955. His office is located at [ ].
Respondent has been narried for approximately forty years and has
four children.

3. In 1985 and 1986, Respondent was retained by a
client to represent his conmpany in a contract matter involving
anot her corporati on.

4. By January 6, 1987, Respondent had collected
$52,874.37 on behalf of his client in the contract matter.

5. Respondent deposited these funds into his trust
account, entitled "[Respondent] and Associates, P.C. Trust".

6. The funds deposited represented both his client's
recovery and the contingent fee due for his representation in the
contract natter

7. Respondent agreed to retain his client's portion,
and over time, satisfied the client's financial obligations as the
client directed.

8. As of Decenber 1987, Respondent should have
retai ned somewhat in excess of $20,000 on behal f of his client.

9. In 1987, Respondent was again retained by the
client to defend his conmpany in a | andl ord/tenant dispute.

10. By letter dated Novenber 30, 1987, the client

notified Respondent that another attorney was authorized to act on



hi s behal f.

11. By certified letter dated January 18, 1988, the
client's new attorney demanded that Respondent pay a portion of
the funds Respondent had retained on behalf of the client to
satisfy one of the client's debtors, return the balance of funds
to the client and provide a breakdown of Respondent's fees.

12. Respondent failed to respond to the certified
| etter dated January 18, 1988.

13. By certified letter dated March 3, 1988, the
client's new attorney di scharged Respondent from further represen-
tation on behalf of the client and denmanded that Respondent
forward the client's files to him

14. Respondent failed to deliver to successor counsel
the client's file and pronptly w thdraw his appearance until
January of 1989.

15. On February 13, 1989, Respondent was infornmed that
the client had filed a disciplinary conplaint against him and
Ofice of Disciplinary Counsel requested a response and docunent a-
tion concerning the client's funds.

16. Respondent withdrew from the client's matter in
April of 1989, approximately two nonths after he was notified by

Ofice of Disciplinary Counsel of its investigation of the matter.



17. Respondent finally provided a breakdown of his
fees for the client in My 1989, three nonths after he was
notified of Ofice of Disciplinary Counsel's investigation and
five nonths after he wi thdrew his appearance.

18. Respondent finally delivered funds belonging to
the client in June 1989, four nonths after he was notified of
Ofice of Disciplinary Counsel's investigation and two nonths
after he withdrew fromthe client's matter.

19. On Decenber 20, 1990, an investigative hearing was
convened to which Respondent was subpoenaed to provide his
financial records.

200 At the tinme of the investigative hearing,
Respondent admtted, under oath, that through 1989 he conm ngl ed
his client's funds in the trust account with his own and he
converted the client's funds for his own use.

21. Specifically, between Decenber 1986 and June 1989,
Respondent admitted that he commingled the client's funds with his
own in violation of DR 9-102(A) and RPC 1.15(a).

22. In addition, Respondent admtted that between June
and Novenber of 1987, he converted funds belonging to his client
for his personal use in violation of DR 1-102(A)(4) and RPC

8.4(c).



23. By Novenber 30, 1987, Respondent was out of trust
by approximately $42, 000.

24. After Novenber 1987, Respondent deposited his
personal funds into his trust account to cover his obligation to
the client.

25. In April and WMy of 1988, Respondent again
converted funds belonging to his client for personal use.

26. By May 30, 1988, Respondent was again out of trust
by approxi mately $13, 000.

27. By August 1988, Respondent made another deposit of
personal funds into his trust account. These funds were |oaned to
himby his wife.

28. Respondent lied to his wife about the reason for
hi s needi ng the extra funds.

29. In January and February 1989, Respondent again
converted funds belonging to his client for his personal use.

30. By the end of February 1989, Respondent was out of
trust by approximately $8, 500.

31. In June or July of 1989, Respondent nmade another
deposit of personal funds into his trust account. These funds
were | oaned to himby his nother.

32. Respondent failed to disclose to his nother the



reason for needing the extra funds.

33. Respondent wused client's funds to fulfill his
personal and busi ness obligati ons.

34. On February 7, 1988, Respondent's father died.

35. Between the spring of 1987 and February 1988,
Respondent was distracted from his Jlaw practice by the
hospitalization and eventual death of his father.

36. At the hearing, D. [A], a Board Certified
psychiatrist, testified on behalf of Respondent.

37. Dr. [A] testified that Respondent suffered from
pat hol ogi cal grieving which caused him to inflict punishnent on
hinself for the unresolved guilt feelings he had in connection
with his father's death. Dr. [A] also opined that Respondent
suffered from a nmjor depression and was unable to acconplish
ordinary tasks. (N T. 17-20)

38. Dr. [A] testified that Respondent's depression and
grieving were causal factors in his mshandling of client funds.
(N.T. 26)

39. Dr. [A] testified that Respondent was worKking
effectively in therapy and attenpting to gain insight into his
problens in order to avoid repetition of his msconduct. (N T.

32)



40. Respondent has been participating in bi-weekly
counseling sessions with Dr. [A] since the fall of 1993. (N T. 17)

41. Respondent expressed sincere renorse for his
m sconduct but did not try to excuse his actions. (N T. 92)

42. Respondent has practiced law for over 40 years
with no record of prior discipline.

[l CONCLUSI ONS OF LAW

Respondent violated DR 9-102(A) and RPC 1.15(a) by
commingling his client's funds with his own between Decenber 1986
and June 1989.

Respondent violated DR 1-102(A)(4) and RPC 8.4(c) by
converting funds belonging to his client for his personal use
bet ween June 1987 and July 1989.

Respondent violated DR 2-110(A)(2), 2-110(B) and 9-
102(B)(3)(4) and RPC 1.15(b), 1.16(a)(3), and 1.16(d) by his
failure to pronptly withdraw from his representation of his client
and return to client the property to which the client was entitled
along with a requested accounting of the funds Respondent held on
his client's behalf upon being discharged fromfurther enpl oynent.
I V. D SCUSSI ON

Petitioner has denonstrated by clear and convincing

evi dence that Respondent engaged in m sconduct in violation of the



Rul es of Professional Conduct and the Disciplinary Rules of the
Code of Professional Responsibility. Respondent entered into
stipulations with Petitioner and admtted that he conm ngled and
converted client funds between 1986 and 1989. These funds were
fully restored by July 1989. As a result of this finding, the

Board nust determne the appropriate nmeasure of discipline to be

i nposed on Respondent. This case nust be analyzed according to
the totality of the facts. The nature and gravity of the
of fending conduct, as well as the presence of mtigating and

aggravating circunstances, and the existence of a record of prior
discipline are factors which the Board considers when naking its
decision. Prior case law involving simlar msconduct, while not
conclusive as to the discipline inposed, may be instructive.

Rel evant case law indicates that there is no per se
rule of discipline in Pennsylvania when an attorney engages in

m shandling of client funds. Ofice of Disciplinary Counsel v.

Lucarini, 504 Pa. 271, 472 A 2d 186 (1983). However, the
di sposition of the nmajority of cases in which there is a
comm ngling and conversion of client funds is public discipline,
as the mshandling of client nonies is a serious breach of public

trust which cannot be tol erated. Ofice of Disciplinary Counsel

v. Lewis, 495 Pa. 519, 426 A 2d 1138 (1981). In assessing the



proper discipline, the cases frequently consider whether forgery
was present, whether restitution was nade, whether Respondent
denmonstrated an appreciable understanding of the nature of the
m sconduct, and whether a record of prior discipline existed.

In Respondent's defense, he offered expert testinony,
as well as testinony of his wife and hinself, to establish that he
suffered from pat hol ogi cal grieving and depression during the tine
period that the m sconduct took place. By doing so, Respondent
seeks to come within the standard set by the Pennsylvani a Suprene
Court for consideration of nental illness as a mitigating factor

in inposing disciplinary sanctions. Ofice of Disciplinary

Counsel v. Braun, 520 Pa. 157, 553 A 2d 894 (1989). The standard

states that an attorney nust denonstrate through expert testinony
that he or she suffers froma nental infirmty which caused the
m sconduct. Careful review of the record reveal s that Respondent
has satisfactorily net his burden wunder Braun. Respondent
presented the expert testinony of Dr. [A], a psychiatrist. Dr.
[A] has been Respondent's treating psychiatrist since 1993 and
sees him tw ce per week. Dr. [Al testified that Respondent was
suffering from pathol ogi cal grief and depression over his father's
illness in 1987 and death in February 1988. The doctor testified

that Respondent’'s behavior following the death was an effort to

10



puni sh hinself. Respondent fell into a serious depression during
this tine and was unable to acconplish ordinary tasks such as
opening his office nmail. Respondent suffered physical
mani festati ons of the depression, including insomia, weight and
appetite |loss and diarrhea. Dr. [A] testified that Respondent's
depression and grieving were causal factors in his mshandling of
client funds. Dr. [A] testified that he believed Respondent was
progressing and was working effectively in therapy to gain insight
into his problemin order to avoid repetition of his m sconduct.

The Hearing Conmittee found that the expert testinony
did not neet the Braun standard. The Committee specifically
enphasi zed that Respondent did not obtain counseling until the
fall of 1993, after the m sconduct occurred, and the expert could
not assure the Commttee that Respondent would not engage in
simlar msconduct in the future. The Commttee also found that
Respondent |acked the ability to acknowl edge his w ongdoing and
accept responsibility for his ethical breaches.

The Board does not agree with the Commttee' s appraisa
of the testinony of Dr. [A] or Respondent. Careful review of the
record indicates that Dr. [A] satisfactorily testified as to a
causal connection between Respondent’'s depression and grieving and

his m sconduct. Wile the Court in Braun set forth the

11



requirenent that a respondent has the burden of establishing a
causal connection between the msconduct and the infirmty, the
Court did not specify criteria an attorney nust present in order
for the expert testinony to be considered sufficient. In
determning the sufficiency of expert testinony, the Board | ooks
to prior case law as an indicator of what has been found to be
adequate in the past and thoroughly reviews the testinony of the
present expert. In the case at bar, Dr. [A] is actively treating
Respondent and is very famliar with the details of the case. Dr.
[A] provided credible, persuasive testinony as to the depression
and grieving suffered by Respondent, and he clearly |inked these
problens to the ethical m sconduct. He provided a lucid picture
of Respondent's situation, thus enabling the Board to reach the
conclusion that Respondent in fact suffered from these
psychol ogi cal problens and in fact commtted the m sconduct as a
result of these problens. Although Dr. [A] did not pinpoint
Respondent's psychol ogical state on a specific given date, a point
of contention with Ofice of Disciplinary Counsel, Dr. [A] clearly
connected the depression and grieving with the m sconduct. 1In the
past, the Board has determned that such finding of a causal
connection is sufficient w thout pinpointing specific dates when

Respondent suffered from the problem In re Anonynous No. 66 DB

12



84, 17 Pa. D. & C. 4th 414 (1992). The Board has also found
expert testinony to be sufficient even though the doctor did not
start treating the Respondent until after the m sconduct occurred.

In the case of In re Anonynbus No. 32 DB 89, 13 Pa. D. & C 4th

478 (1992), the attorney conm ngled and converted funds bel ongi ng
to his law firmduring the time frane January 1984 to August 1987.
The attorney started treatnent with a psychiatrist in March 1988.
The psychiatrist testified at the hearing that the attorney
suffered from a personality disorder which caused the m sconduct.
The Board accepted this expert's testinony as sufficient under
the Braun standard. As to the Commttee's analysis of
Respondent's | ack of renorse, the Board finds no intimation in the
record that Respondent was anything but ashamed of his conduct and
accepting of his responsibility for his actions.

Al t hough Respondent's psychol ogi cal problens in no way
excuse his m sconduct, the Board finds that these disorders offer
an explanation for his actions and are factors to be considered in
determining the final disposition of this matter. O her factors
to be considered include the credible testinony of Respondent's
wi fe, Respondent's sterling record as an attorney for forty years,
his active involvenent in community affairs, and his restitution

of conmm ngled funds and the fact that these offenses occurred in

13



1988 and 1989 and there have been no further transgressions for
over six (6) years.

Review of simlar cases, while not a mandate as to the
appropriate discipline for the instant case, indicates that a
suspension of one year to be stayed in its entirety with a two
year probation wth a financial and practice nonitor is

appropriate. In the case of In re Anonynous No 132 DB 88, 7 Pa.

D & C 4th 331 (1990), an attorney failed to maintain client
funds separate from his own and used these funds for his own
benefit. Mtigating evidence was found in that the attorney
voluntarily revealed the infractions, had received one inform
admonition in thirty-three years of practice and presented
persuasi ve character testinony. The attorney received a two year
suspension. In the instant case, Respondent's mtigating evidence
is weightier due to the existence of Respondent's depression and

grieving. In the case of In re Anonynobus No. 50 DB 87, 3 Pa. D. &

C. 4th 627 (1989), an attorney deposited a check in a non-
segregated fund and used it for personal expenses. The Board
considered the attorney's unblem shed forty year record, and the
fact that he nmade restitution and suspended the attorney for two
years. Again, in the instant case Respondent presents nore

conmpelling mtigating factors due to his psychol ogi cal problens.

14



In the case of In re Anonynobus No. 111 DB 89, 9 Pa. DL & C. 4th

526 (1990), an attorney admtted to converting client funds to his
own use. The attorney was not aware of his actions until notified
by Ofice of Disciplinary Counsel, at which tinme he pronptly
repaid the funds to the client. During the tinme frame of the
conversion, the attorney was experiencing serious persona
problens, including famly and health problens. The attorney
showed that he had nmde great strides in resolving the
difficulties with his practice, and he had a good prior record of
discipline, with the exception of three informal adnonitions
received during the time frane of the conversion. The Board
recoomended and the Supreme Court inposed a three nonth
suspension. The instant case is nore serious in that the m scon-
duct occurred over a longer period of time and involved not only
comm ngling and conversion of client funds but failure by Respon-
dent to communicate with his client or return client files when
request ed. A suspension of three nonths would be inadequate to
address these ethical violations. The above cases, as well as the
persuasive mtigating factors presented, induce the Board to
recommend a one year suspension to be stayed in its entirety with
two years probation and a financial and practice nonitor. Thi s

Board nust take into consideration that Respondent is 66 years old

15



and has practiced |aw for over 40 years with no prior discipline.

Moreover, these offenses occurred over six (6) years ago and
there have been no further transgressions. Respondent is a good
candidate for probation as he has denonstrated his desire to
conquer his psychol ogical problens and is participating tw ce per
week in therapy with Dr. [A]. A financial and practice nonitor
will help ensure that Respondent continues on the proper course
with his practice.

V. RECOVIVENDATI ON

The Disciplinary Board of the Suprenme Court of Pennsyl -
vania unaninmously recomends that the Respondent, [ ], be
suspended from the practice of law for a period of one (1) year;
that the suspension be stayed in its entirety and that he be
pl aced on probation for a period of tw (2) years. Respondent
shall select a financial and practice nonitor subject to the
approval of the Ofice of Disciplinary Counsel. The financial and
practice nonitor shall do the following during the period of
Respondent' s probati on:

1. Meet with Respondent on a nonthly basis to

revi ew Respondent's casel oad and trust account to

ensure continued conpliance with proper handling

of funds and nmai nt enance of appropriate records;

2. File quarterly witten reports on a Board-
approved formwith the Secretary of the Board; and

16



3. | medi ately report to the Secretary of the

Board any violation by the Respondent of the terns

and conditions of probation.

It is further recomended that the expenses incurred in
the investigation and prosecution of this matter are to be paid by
t he Respondent.

Respectful ly subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

By:

Leonard A. Sl oane, Menber

Date: July 23, 1996

Board Menbers McGvern and Wtherel did not participate in the
April 30, 1996 adj udi cati on.

17



PER CURI AM
AND NOW this 9" day of Septenber, 1996, upon
consideration of the Report and Reconmendations  of t he
Di sciplinary Board dated July 23, 1996, it is hereby
ORDERED t hat [ Respondent], be and he is SUSPENDED from
the Bar of this Conmmonwealth for a period of one (1) year, that
t he suspension be stayed in its entirety, and Respondent is placed
on probation for a period of tw (2) years. Respondent shal
sel ect a financial and practice nonitor subject to the approval of
the Ofice of D sciplinary Counsel. The financial and practice
nonitor shall do the following during the period of Respondent's
probati on:
4. Meet with Respondent on a nonthly basis to
review Respondent's caseload and trust
account to ensure continued conpliance wth

proper handling of funds and nai ntenance of
appropri ate records;

5. File quarterly witten reports on a Board-
approved form with the Secretary of the
Boar d;

6. | medi ately report to the Secretary of the Board

any violation by the Respondent of the terns and
condi tions of probation; and

4. The Secretary of the Board shall report any
violations by the Respondent of the terns and
conditions  of the probation to Ofice of
Di sci plinary Counsel.
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It is further ORDERED that respondent shall pay costs to the

Di sciplinary Board pursuant to Rule 208(g), Pa.R D. E
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