BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVANI A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 310, D sciplinary Docket
Petitioner No. 3 — Suprene Court

No. 132 DB 1995

Attorney Registration No. []
[ ANONYMOUS] :
Respondent : ([])

REPORT AND RECOMVENDATI ONS OF
THE DI SCI PLI NARY BOARD OF THE
SUPRENVE COURT OF PENNSYLVANI A

TO THE HONORABLE CHI EF JUSTI CE AND JUSTI CES
OF THE SUPREME COURT OF PENNSYLVAN A:

Pursuant to Rule 208(d)(2)(iii) of the Pennsylvania
Rul es of Disciplinary Enforcenent, The Disciplinary Board of the
Suprene Court of Pennsylvania ("Board") herewith submts its
findings and recomendations to your Honorable Court with respect

to the above-captioned Petition for D scipline.

H STORY OF PROCEEDI NGS

Petitioner filed a Petition for Discipline against
Respondent on Septenber 13, 1995. The Petition alleged that

Respondent conmingled client funds with his own and failed to



preserve conplete records of an escrow account, converted client
funds to his own use, failed to pronptly distribute client funds in
his possession and failed to |ist his escrow account on his annua
Attorney Registration form Respondent filed an Answer on Cctober
20, 1995. A hearing was held on April 15, 1996 before Hearing
Commttee [] conprised of Chairperson [], Esquire, and Menbers [],
Esquire, and [], Esquire. Respondent appeared pro se. Petitioner
was represented by [], Esquire. The Conmttee filed its Report on
July 15, 1996 and recommended a one year suspension and two years'

probation. No Briefs on Exceptions were filed by the parties.

This matter was adjudicated by the D sciplinary Board at

the neeting held on August 14, 1996.

. FI NDI NGS OF FACT

The Board nmakes the follow ng findings of fact:

1. Petitioner, whose principal office is |ocated at
Suite 400, Union Trust Building, 501 Gant Street, Pittsburgh,
Pennsyl vania, is invested, pursuant to Rule 207 of the Pennsylvania
Rul es of Disciplinary Enforcenent (hereafter Pa.R D.E. ), with the
power and the duty to investigate all matters involving alleged

m sconduct of an attorney admtted to practice law in the Common-



weal th of Pennsylvania and to prosecute all disciplinary proceed-
ings brought in accordance with the various provisions of the

af oresai d Rul es.



2. Respondent, [], was born on March 18, 1950 and was
admtted to practice law in the Cormonweal t h of Pennsylvania on May
12, 1978. His office is located at []. Respondent is subject to

the jurisdiction of the Disciplinary Board of the Suprene Court.

3. From at | east Septenber 28, 1992 until My 9, 1994,
Respondent mai ntai ned an account at [A] Bank captioned [ RESPONDENT]

ESCROW ACCOUNT.

4, Respondent had sole signature authority on the

escrow account.

5. Bet ween January 1993 and May 1994, Respondent used
the escrow account as both an operating account and an escrow

account .

6. During that sane tine period, Respondent conm ngl ed
in the escrow account funds belonging to clients and held in a

fiduciary capacity with funds bel onging to Respondent.



7. Between 15 and 32 occasions, the escrow account
bal ance fell bel ow the m ni num bal ance that Respondent was required

to hold in trust on behalf of others.



a) Respondent was out of trust in various
anounts ranging from$23 to $6, 671.
b) At times, the account bal ance remained

out of trust for several nonths.

8. On July 22, 1993, Respondent filed his annual
attorney registration statenent for 1993-1994, wherei n Respondent
failed to list [A] Bank as a financial institution in which he held
fiduciary funds. Respondent certified that the information in his

statenment was true and correct.

9. Beginning in 1992 and thereafter, Respondent

represented [B] in a civil trespass action.

10. From January to approxi mately May 1993, Respondent
shared his office space with [C], an attorney, pursuant to verba

agreenent .

11. In or about January 1993, [B] consulted wth
Respondent about an unrel ated nortgage forecl osure action that had
resulted in the entry of a default judgnent as well as a sheriff's

sal e.



12. [C] began providing legal services to [B] in his

nort gage forecl osure action.



On January 12, 1993, [C] deposited $6,000 of funds

belonging to [B] into the escrow account to be held on behal f of

[B].

a) Respondent authorized [C] to nmake the
deposit and provided [C] with a deposit slip.
b) [B] did not authorize [C] or Respondent
to use the [B] funds.

c) Respondent held the funds in a fiduciary
capacity.

d) Respondent was required to nmaintain, at a

m ni rum $3,000 of the [B] funds.

On February 23 and WMarch 1, 1993, Respondent

deposited personal funds into the escrow account which were

commngled wth the [B] funds.

Respondent used $2,042 of the [B] funds to pay for

of fice expenses and transferred $2,895 to his personal account,

whi ch caused the escrow account bal ance to fall below the m ni num

anount of funds that Respondent was required to hold in trust.



16. By letter dated May 8, 1993, to Respondent and an
office investigator, [C] gave Respondent notice that [B] was

demanding the return of the [B] funds.



17. Respondent failed to segregate the remaining [B]

funds until any dispute over them could be resol ved.

18. [B] sent letters dated June 30 and July 2, 1993 to

bot h Respondent and [C] requesting the return of his funds.

19. Respondent did not disburse any funds to [B] at any

time or to [C] after May 1993.

20. On Cctober 29, 1993, [B] filed a claimwith the

Pennsyl vania Lawers Fund for Client Security.

21. On August 18, 1994, the Fund Board approved an
award, joint and several, against Respondent and [C] in the anount

of $6, 000.

22. On June 20, 1992, [D], individually and in her
capacity as admnistratrix of her husband's estate, retained
Respondent to recover $30,000 from [E], Esquire, her forner

attorney.
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23. I n Decenber 1992, Respondent assisted [D] in filing

claims wwth the Fund for Cient Security.
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24. At its August 19, 1993 neeting, the Fund Board
approved [D] clains, thereby awardi ng $15,000 to the Estate of [F]
and $15,000 to [D] individually, $4,631 of which was allocated to

various nedi cal providers.

25. On Cctober 7, 1993, [@ Bank, the Fund Trustee,
i ssued two checks fromthe Fund's trust account and forwarded them

t o Respondent.

26. On COctober 12, 1993, Respondent endorsed [D s] nane
on the back of the $10, 368 Fund check and deposited that check into

t he escrow account.

27. Between Cctober 11 and 18, 1993, Respondent issued
four checks on the escrow account and used [Ds] funds, w thout her
know edge or authorization. He used the funds to pay for his
apartnent and office rent as well as to pay other clients funds due

to them

28. Wthout [Ds] know edge or authorizati on Respondent
al so transferred funds from the escrow account to his [A] Bank

personal checking account and wote checks on his escrow account
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for personal and office expenses, which caused the bal ance in the

escrow account to fall to $8,173 by Cctober 20, 1993.
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29. On Cctober 20, 1993, Respondent had [D] sign a
di stribution schedule stating that she was to receive distribution
in the anount of $18,058, and Respondent delivered to [D] the

$15, 000 check nade payable to Estate of [F].

30. Respondent failed to pronptly deliver to [D $3, 058

of funds bel onging to her.

31. After Cctober 20, 1993, Respondent, w thout [Ds]
knowl edge or authorization, continued to disburse the remaining
bal ance of [Ds] funds by witing a distribution check to anot her
client, by issuing other checks on the escrow account, and by

transferring funds to his personal checking account.

32. On Novenber 17, 1993, Respondent received from|[D]

a letter requesting, within ten working days, an accounting and

distribution of all nonies belonging to her.

33. Respondent failed to provide [Dl with an accounting

of funds within that tine period.
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34. On Novenber 29, 1993, [D] filed agai nst Respondent
a pro se claimwith the Fund, and Respondent was put on notice of

that clai mon Decenber 1, 1993.
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35. After Decenber 9, 1993, Respondent forwarded to [D]

a check dated Decenber 1, 1993 in the anount of $3,058, drawn on

t he escrow account.

36. Respondent has no prior record of discipline.

L1l CONCLUSI ONS OF LAW

1. Respondent violated RPC 1.15(a) by commngling in
the escrow account client funds, including funds of [B] and [D],

wi th funds bel ongi ng to Respondent.

2. Respondent violated RPC 1.15(b) by using funds in

the escrow account indiscrimnately for his own purposes.

3. Respondent violated RPC 1.15(b) by failing to
account to his client, [D, for funds in his possession and failing

pronmptly to distribute such funds upon her request.

4. Respondent violated RPC 1.15(c) by failing to

segregate [B's] funds pronptly upon [B s] demand for the return of

hi s funds.
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5. Respondent violated Pa.R D.E. 219(d)(1)(iii) and
(itv) by failing to list [A] Bank on his annual attorney registra-
tion statenent and certifying falsely that Respondent was famliar

and in conpliance with RPC 1.15.

| V. DI SCUSSI ON

This matter is before the Disciplinary Board on a
Petition for Discipline alleging that Respondent conm ngled and
converted client funds, failed to nmake pronpt distribution of funds
to a client, failed to provide a client with an accounting and
pronpt distribution on request, and failed to list the financial
institution in which he held fiduciary funds on his 1993-1994

attorney registration statenent.

Revi ew of the record nmanifests that Respondent admtted
that he comm ngled client funds with his own and that the bal ance
of funds in his escrow account on nunerous occasions during the
time frame January 1993 to May 1994, was |less than the m ni num
anount required to be held in trust. 1In the [D matter, Respondent
received funds on behalf of his client from the Pennsylvania
Lawers Fund for dient Security and failed to nake pronpt

distribution to [D]. Instead, he converted the funds by using them
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to pay for personal and business expenses. In the [B] matter,
Respondent conmm ngl ed and converted funds belonging to [B]. After
receiving notice of [B's] demand for return of his nonies,
Respondent failed to hold the funds in trust pending resolution of
any dispute. Evi dence was presented that established that
Respondent failed to list [A] Bank on his attorney registration
statenment as a financial institution holding fiduciary funds.

Based on the evidence of record, the Board finds that Petitioner

has net its
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burden of proof that Respondent engaged in m sconduct constituting
a violation of the Rul es of Professional Conduct and the Pennsyl va-
nia Rules of Disciplinary Enforcenent. As a result of this
finding, the Board nust determne the appropriate neasure of
discipline to be inposed on Respondent. This case nust be anal yzed
according to the totality of the facts. The nature and gravity of
t he of fendi ng conduct, as well as the presence of mtigating and/or
aggravating circunstances, and the existence of a record of prior
discipline are factors that the Board considers when making a
recommendation. Prior case law involving simlar msconduct, while
not conclusive as to the appropriate discipline to be inposed, is

instructi ve.

Rel evant case law indicates that there is no per se rule
of discipline in Pennsylvania when an attorney engages in m shan-

dling of client funds. Ofice of Dsciplinary Counsel v. Lucarini

504 Pa. 271, 472 A 2d 186 (1983). However, precedent establishes
that unaut horized dealings with client funds by an attorney has
hi storically required sone formof public discipline which varied
dependi ng upon aggravating or mtigating circunstances, as the
m shandling of client nonies is a serious breach of public trust.

I n assessing the proper discipline, the cases frequently consider
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whet her restitution was made, whether Respondent denonstrated an
appreci abl e understanding of the nature of the m sconduct, and

whet her a record of prior discipline existed.

The uncontroverted evi dence establishes that Respondent
comm ngl ed and converted funds for a period of approxinmately twenty
nonths. The [D] situation is particularly offensive because the
noni es Respondent comm ngl ed and converted were due and owing to
[Df fromthe dient Security Fund. The Fund awarded [D] a specific
sum after Respondent hel ped her file a conplaint based on a prior
attorney's conversion of her funds without restitution. [D] was
t aken advantage of by two consecutive attorneys. Certainly, [Ds]
trust in the profession has been shattered, perhaps pernmanently.

Al'l of Respondent's clients eventually received the funds due to

t hem

Case law indicates that simlar msconduct has been
treated with a period of suspension. In the case of In re

Anonynous No. 67 DB 92, 27 Pa. D. & C. 4th 202 (1994), an attorney

comm ngled client funds with his own during a two year period and
used a portion of the funds for personal expenses. It was only

after the client demanded an accounting and initiated an investiga-
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tion and a lawsuit that the attorney restored the client's funds.
The Board recommended a two year suspension, but the Suprene Court
rejected this recommendati on and i nposed a three year suspension.

In the case of In re Anonynbus No. 58 DB 89, 10 Pa. D. & C. 4th

545 (1990), an attorney admtted to comm ngling and converting
client funds during a two year period. Anmong the factors
considered by the Board in making a recomendati on were that the
attorney paid all of his clients in full prior to the disciplinary
proceedings, and he had a prior record of three informal
adnoni ti ons and one private reprimnd. The Board recomrended and
the Court inposed a suspension of three years. |In the case of In

re Anonynmous No. 81 DB 87, 11 Pa. D. & C. 4th 393 (1991), an

attorney failed to maintain separate bank accounts for client funds
and m sappropriated client funds. The Board recognized that the
violations were serious; however, it also recognized that the
attorney was experiencing very stressful personal circunstances
during the tine franme in question. The Board al so found persuasive
the favorabl e character testinony presented by the attorney which
underscored the inpression that the violations were an aberration

The Board recommended a three year suspension, but the Court
instead inposed a two year suspension. In the case of In re

Anonynous No. 50 DB 87, 3 Pa. D. & C. 4th 627 (1989), an attorney
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deposited a client's check into his personal account and used the
funds for office and personal expenses. The Board found that
al though the attorney's conduct was wong, he did not know ngly
make fal se statenents concerning the funds to his client, and he
did make restitution. The Board considered that the attorney had
an unblem shed forty year record as an attorney and expressed

renorse. The attorney was suspended for two years.

Respondent testified at the disciplinary hearing that he
did not intentionally comm ngle and convert client funds. 1In an
attenpt to mtigate his m sconduct, Respondent testified that he
was a sloppy bookkeeper, and he |acked the proper know edge
regarding his obligation to maintain client funds separately.
Wil e the Board accepts Respondent's testinony as credible, this
excuse does not justify his msconduct. The Board notes that after
the institution of disciplinary proceedi ngs, Respondent failed to
t ake any neani ngful action to inprove his record keeping skills to
ensure that his problens do not occur again. It was Respondent's
duty to know how to properly adm nistrate client funds. The Rules
of Professional Conduct clearly set forth an attorney's responsi -
bilities wwth regard to client funds, and Respondent was obliged to

apprise hinself of the Rules. Respondent is not a new or inexperi-
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enced attorney and has had anple tinme to acquaint hinself with the
ethical rules governing his profession. A failure to maintain
adequate financial records epitomzes the type of professional
m sconduct from which the public is to be protected. In re

Anonynous No. 10 DB 91, 20 Pa. D. & C. 4th 159 (1994).

Exam nation of all of the supporting facts of this case,
including the fact that this is Respondent's first involvenent with
the disciplinary system balanced by review of the rel evant case
law in the pertinent area of comm ngling and conversion, |eads the
Board to recommend that Respondent be suspended for a period of
three years. This is a serious sanction; however, the Board
perceives that the current danger to the public is too imediate to
allow for any |lesser period of suspension. This length of
suspension i s necessary to ensure that Respondent |earns how to
mai nt ai n separate bank accounts and keep accurate financial records

wi thout further harmto his clients.

V. RECOMVENDATI ON

The Disciplinary Board of the Suprene Court of Pennsyl -

vania recomends that the Respondent, [], be suspended from the
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practice of law in this Commonwealth for a period of three (3)

years.

It is further recommended that the expenses incurred in
the investigation and prosecution of this nmatter are to be paid by
t he Respondent.

Respectful |y subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVANI A

By:

Angel o L. Scaricamazza, Jr., Menber

Dat e: February 5, 1997
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ORDER

PER CURI AM

AND NOW this 20th day of March, 1997, upon consi deration
of the Report and Recommendati ons of the Disciplinary Board dated
February 5, 1997, it is hereby

ORDERED t hat [ RESPONDENT], be and he is SUSPENDED from
the Bar of this Commonwealth for a period of three (3) years, and
he shall conply with all the provisions of Rule 217 Pa.R D. E

It is further ORDERED t hat respondent shall pay costs to

the Disciplinary Board pursuant to Rule 208(g), Pa.R D. E.



