BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 331 Disciplinary Docket
Petitioner : No. 3

No. 151 DB 1995

Attorney Registration No. [ ]
[ ANONYMOUS] ;
Respondent : ([ ] County)

REPORT AND RECOMVENDATI ONS OF
THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

TO THE HONORABLE CHI EF JUSTI CE AND JUSTI CES
OF THE SUPREME COURT OF PENNSYLVAN A:

Pursuant to Rule 208(d)(2)(iii) of the Pennsylvania
Rul es of Disciplinary Enforcenent, The Disciplinary Board of the
Suprenme Court of Pennsylvania ("Board") herewith submts its
findings and recomendati ons to your Honorable Court with respect
to the above-captioned Petition for D scipline.

l. H STORY OF PROCEEDI NGS

On Novenber 8, 1995, a Petition for D scipline was
filed against the Respondent. On January 4, 1996, the matter was

referred to Hearing Commttee [ ], consisting of [ ], Esquire,



Chairperson, [ ], Esquire, and [ ], Esquire, Menbers.

On March 12, 1996, a Disciplinary Hearing was hel d.

On Decenber 20, 1996, a Hearing Conmttee Report was
filed recomending a three (3) year suspension.

This matter was adjudicated at the March 5, 1997
neeting of the Disciplinary Board.

1. FI NDI NGS OF FACT

The Board nakes the follow ng findings of fact:

1. Petitioner, whose principal office is now |ocated
at Suite 3710, One Oxford Centre, Pittsburgh, Pennsylvania, is
invested, pursuant to Rule 207 of the Pennsylvania Rules of
Di sciplinary Enforcenent (hereafter Pa.R D.E ), with the power and
the duty to investigate all matters involving alleged m sconduct
of an attorney admitted to practice law in the Comonweal th of
Pennsyl vania and to prosecute all disciplinary proceedi ngs brought
in accordance with the various provisions of the aforesaid Rul es.

2. Respondent, [ ], was born Novenber 2, 1938, was
admtted to practice law in the Conmonwealth on Cctober 6, 1978,
maintains his office at [ ], and is subject to the disciplinary
jurisdiction of the Disciplinary Board of the Suprenme Court.

3. On Cctober 8, 1983, [Al was injured in an

aut onobil e accident in [ ]. She suffered a fractured hunerus,



whi ch necessitated placenment of a netal plate in her right arm

4. Respondent, who had previously represented [A s]
husband in an unrelated matter, represented the [A] in obtaining a
settlenent arising out of the autonobile accident. The [A] were
satisfied with Respondent's services in this matter.

5. In August 1984, [A] underwent an operation for
renoval of the nmetal plate from her fractured hunmerus at |[B]
Hospital. The surgeon was Dr. [(

6. On or about August 17, 1984, [ A] began
experiencing conplications with her arm Over the following five
days, she wunderwent five operations resulting in the partial
anputation of her right armon August 22, 1984.

7. I n August or Septenber 1984, [A] and her husband,
[ ], nmet with Respondent at their hone, and retai ned Respondent to
pursue a nedical malpractice action against Dr. [C and the
hospital arising out of the operation which resulted in the |oss
of [A's] arm No agreenent was signed, but both parties
understood that Respondent would represent the [Al 1in the
mal practice matter

8. Over the next several years, Respondent inforned
the [A] that he was proceeding with the legal action on their

behal f. This was false and in fact, he had done nothing to pursue



[ A's] legal renedies.

9. The statute of I|imtations for this nedica
mal practice action |apsed in August 1986. Respondent had not
filed any legal action on [A s] behalf at that point.

10. In 1987, Respondent cane to the realization that
his inaction had put [A s] chances of a legal recovery at risk.
Respondent consulted an attorney specializing in medical nalprac-
tice mitters with the intent of making a referral but was inforned
that it was too late and that the statute of Ilimtations had
al ready run.

11. On May 11, 1987, Respondent submitted a Conti ngent
Fee Agreenment to the [A], which they signed. At this tine
Respondent did not informthe [A] that the statute of limtations
had al ready run on their clains.

12. Although Respondent knew in 1987 that he had
caused the loss of [A's] cause of action, he did not disclose this
fact to [A] or advise her to get other counsel. Rat her,
Respondent continued to m sl ead and deceive her into thinking that
he was representing her in an ongoing | egal proceedi ng.

13. Specifically, Respondent made the follow ng
m srepresentations to M. & Ms. [A]

a) In March 1989, Respondent told them they
woul d be going to Federal Court and gave



themfive (5) different court dates.

b) In July 1992, Respondent told them they
woul d be in court in August 1992.

C) In January 1994, Respondent told them
they would have a June 6 trial date and
that there would be nunerous w tnesses,
so that a week of trial would be re-
qui red.

d) In June 1994, Respondent told them that
they would likely have a July 25 or Au-
gust 1 trial date.

14. I n Cctober and Novenber 1994, Respondent failed to
return 11 tel ephone calls to the [A]. Respondent testified that
he did not return the calls because "I knew it was tinme. | could
not continue to live the lie, and I could not continue to inflict
the hurt on them™

15. The [A] becane alarned and consulted the |aw
offices of [D], where they spoke to Attorney [E]|

16. Attorney [E] checked the dockets and | earned that
no action had ever been filed on [A' s] behalf, and so inforned the
[A]. This was the first indication the [A] received that no
action had been taken on [A s] behal f.

17. Subsequently, Attorney [E], by Wit of Sumons,

brought a nal practice action agai nst Respondent. On Novenber 28,

1994, Respondent gave [E] a witten statenment which admtted nost



of the conduct described above and stated that he was "frozen" by
al coholism and fear of the magnitude of the case. Respondent
stated that he would cooperate with all efforts to conpensate [A]
for her |oss.

18. Attorney [E] testified that his investigation
indicated that the [A] had a valid claim in either nedica
mal practice against the doctor or +the hospital or products
liability against the manufacturer of equipnent used in the
operation. He estimated the original value of the [A's] claim as
being "well in excess of $2 mllion."

19. [E's] investigation also revealed that while
Respondent had carried nalpractice insurance in the past, his
policy had expired in June 1986 and contained no "tail coverage"
for clains asserted after the expiration date, such as that of the
[A].

20. [E s] investigation also revealed there were no
assets held by Respondent against which any judgnent could be
enf or ced.

21. Respondent has nmade no paynents to [Al in
conpensation for the loss caused by his inaction, and [A] 1is
essentially without a | egal renmedy for her | oss.

22. Respondent has a prior disciplinary record



consisting of an informal adnonition adm nistered May 29, 1985 and
a one year suspension stayed with a one year probationary period
ordered April 14, 1992.

23. Respondent was an active alcoholic between 1984
and 1988, and his alcoholism was a factor in his msconduct in
bot h i nstances of prior discipline as well as the original failure
to pursue the [ A s] case.

24. Respondent stopped drinking alcohol on June 10,
1988 and has remmai ned al cohol free since then except for a rel apse
bet ween Decenber 1994 and March 1995.

25. Respondent has been an active participant in
Al coholics Anonynous, for which he served as Public Information
Oficer of the [ ] County Chapter, and in Lawers Concerned for
Lawyers, of which he was Chairperson of the [ ] County Chapter for
t hree years.

[l CONCLUSI ONS OF LAW

As a result of Respondent's conduct in failing to take
any action on behalf of the [A] between August 1984 and WMarch
1988, he violated the followi ng Disciplinary Rules:

1. DR 1-102(A) (4);

2. DR 1-102(A) (6);

3. DR 6-101(A)(3);



4. DR 7-101(A)(1);

5. DR 7-101(A)(2); and

6. DR 7-101(A)(3);

As a result of Respondent's conduct after April 1,
1985, Respondent violated Rule 8.4(c) of the Rules of Professional
Conduct .
I V. DI SCUSSI ON

In the present case, the Respondent agreed that he
engaged in the foll owi ng m sconduct:

Engaged in conduct involving dishonesty, fraud,
deceit or msrepresentation.

Engaged in conduct that adversely reflects on his
fitness to practice | aw

Negl ected a legal matter entrusted to him

Intentionally failed to seek the | awful objects of
his client.

Failed to carry out a contract of enploynment for
pr of essi onal services.

Therefore, the sole issue before this Board is the
appropriate discipline for the Respondent's admtted m sconduct.
In the instant matter, the Respondent had satisfactorily
represented M. [A] in a notor vehicle accident. Due to M. [A s]
previous experience wth the Respondent, the [A] hired the

Respondent to represent the [A] in obtaining a settlenment arising



out of the motor vehicle accident in 1983 in which his wife was
injured. The [A] were satisfied with the Respondent’'s handling of
this matter.

In the 1983 notor vehicle accident, M. [A] suffered a
fractured hunerus which necessitated the placenent of a netal
plate in her right arm In August of 1984, M. [A] underwent an
operation for the renoval of the nmetal plate from her fractured
hunerus at [B] Hospital. M. [A] suffered conplications with her
arm after the renoval of the nmetal plate. Over a five day period
within three weeks of the renoval of the netal plate, M. [A]
underwent five operations resulting in the partial anputation of
her right arm

As a result of [A's] nmedical difficulties, she and her
husband retained the Respondent to pursue a nedical nmalpractice
action. Al though no fee agreenent was signed at this tine, the
parties understood that the Respondent would handle the
mal practi ce representation. Over the next several years, the
Respondent mslead the [A's] by advising them that he was
proceeding with their legal action. |n August of 1986, the statue
of limtations passed on the mal practice action without any filing
bei ng made by t he Respondent.

Sonetine after the statute had run, the Respondent,



when consulting with a nedical mal practice specialist in an effort
to refer the matter, learned that the statute of limtations had
run. Armed with this knowl edge, the Respondent submitted a
contingent fee agreenment to the [A] which they signed wthout
advising them of his failure to take any action in this matter.
Respondent then aggravated his m sconduct by advising the [A] that
he was proceeding with the action.

Speci fically, the Respondent made the follow ng
m srepresentations to M. and Ms. [A]:

In March 1989, Respondent told them they woul d be

going to Federal Court and gave them five

different court dates. (N T. 14-15)

In July 1992, Respondent told them they would be
in court in August 1992. (N T. 15)

In January 1994, Respondent told them they would

have a June 6 trial date and that there would be

nine witnesses on their behalf and that a week of

trial would be required. (N T. 16)

In June 1994, Respondent told them that they would

likely have a July 25 or August 2 trial date.

(N.T. 16-17)

After Respondent failed to return numerous telephone
calls, the [A] consulted another |awer. This attorney determ ned
that no action had ever been filed on [A's] behalf. Subsequently,

the [A's] new counsel filed a nalpractice action against the

Respondent whose nalpractice policy had expired. Furt her
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i nvestigation reveal ed that the Respondent was judgnment proof.

Clearly, Respondent ' s conduct warrant s public
di sci pline. G ven Respondent's prior disciplinary record, a
suspensi on requiring the Respondent to petition for reinstatenent
i s al so warranted.

In In Re Anonynmous No. 12 D B 79, 14 Pa. DO & C 3d

388 (1980), the Respondent neglected nine different matters
involving five clients about the estates, personal injury and
property damage cases. He also lied to clients about the status
of the matters and represented that settlements had been obtai ned
when they had not. He paid nearly $50,000 to clients in the
course of ~covering up his failures. He also lied to a
Di sciplinary Board Investigator and provided a false report of the
status of cases to the Ofice of Disciplinary Counsel. H's prior
record consisted of an Informal Adnonition and Public Censure.
The Disciplinary Board reconmended that Respondent be disbarred,
and that sanction was inposed by the Suprene Court.

In In Re Anonynous No. 81 DB 82, 28 Pa. D & C 3rd 729

(1984), Respondent negl ected a claimagainst an insurance conpany
for paynment of a nedical bill for 6 years. He filed for a wit of
sumons but never arranged for service of the sumons. He nade

no msrepresentations to the clients but failed to respond to
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their conmuni cati ons. When confronted by a collection agency
seeking paynment of the bill, he paid it from his own funds.
Respondent was still serving a prior one-year suspension consecu-
tive to the suspension he was serving. Two Justices dissented in
favor of a suspension concurrent with the prior suspension.

In In Re Anonynous No. 40 DB 88, 4 Pa. D & C 4th 275

(1989), the Respondent neglected a single personal injury matter
for approximately six years through the date of the hearing,
permtting the statute to run. He also msrepresented to the
client that the case had been filed and was coming up for trial
and failed to turn over the file when the clients tried to
di scharge him He had four Informal Adnonitions and a Private
Reprimand, all prior to the conduct in question. The D sciplinary
Board recomended a six nonth suspension. The Suprene Court
suspended Respondent for two years.

In In Re Anonynous No. 52 DB 88, 3 Pa. D & C 4th 397

(1989), Respondent neglected a property danmage claim of approxi-
mately $2,000 in value, allowing a one-year limtation on the
i nsurance contract to expire. Wen he did file an action and the
limtation defense was raised, Respondent discontinued the suit
and, without revealing his failure to his clients, paid them the

full value of the claim from his own funds. There was evi dence
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that Respondent had a problem with alcohol, which was under
control at the tinme of the hearing. Respondent's prior record
included three Informal Adnonitions, a Private Reprinmand, and a
three-nmonth suspension, which occurred after the period of
negl ect . The Disciplinary Board recommended a six-nonth
suspensi on, which was i nposed by the Suprene Court.

It is this Board's opinion that a |engthy suspension is
war r ant ed. After reviewing the precedents and taking into
consi deration Respondents prior discipline, this Board agrees wth
the recomendati on of the Hearing Commttee that a three (3) year
suspensi on i s appropriate.

V. RECOVIVENDATI ON

The Disciplinary Board of the Suprenme Court of Pennsyl -
vani a recommends that the Respondent, [ ], be suspended from the
practice of law for a period of three (3) years.

It is further recomended that the expenses incurred in
the investigation and prosecution of this matter are to be paid by
t he Respondent.

Respectful Iy subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

By:
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Robert NC. N x, 111, Mnber

Date: April 22, 1997

Board Menbers Carson and Caroselli did not participate in the
March 5, 1997 adj udi cati on.
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PER CURI AM

AND NOW this 13" day of June, 1997, upon consideration
of the Report and Reconmendations of the Disciplinary Board dated
April 22, 1997, it is hereby

ORDERED that [Respondent] be and he is SUSPENDED from
the Bar of this Comonwealth for a period of three (3) years, and
he shall conply with all the provisions of Rule 217 Pa.R D. E.

It is further ORDERED that respondent shall pay costs

to the Disciplinary Board pursuant to Rule 208(g), Pa.R D. E
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