BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 521, Disciplinary Docket
Petitioner No. 3 Suprene Court

No. 155 DB 1997
V. : Di sciplinary Board

Attorney Registration No. [ ]
[ ANONYMOUS] ;
Respondent : ([ ])

REPORT AND RECOMVENDATI ONS OF
THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVANI A

TO THE HONORABLE CHI EF JUSTI CE AND JUSTI CES
OF THE SUPREME COURT OF PENNSYLVAN A:

Pursuant to Rule 208(d)(2)(iii) of the Pennsylvania
Rul es of Disciplinary Enforcenent, The Disciplinary Board of the
Suprenme Court of Pennsylvania ("Board") herewith submts its
findings and recomendati ons to your Honorable Court with respect

to the above-captioned Petition for D scipline.

H STORY OF PROCEEDI NGS

A Petition for Discipline was filed by Petitioner,
Ofice of Disciplinary Counsel, against Respondent, [ ], on
Decenber 11, 1997. Respondent was charged with violations of
Rul es of Professional Conduct 3.5(c), 8.4(b), and 8.4(d) for
striking his opposing counsel during a recess to discuss an
evidentiary ruling. Respondent filed an Answer on Decenber 30,

1997.



Di sciplinary hearings were held on March 23, 1998 and
June 9, 1998 before Hearing Commttee [ ] conprised of Chair [ ],
Esquire, and Menbers [ ], Esquire, and [ ], Esquire. Respondent
was represented by [ ], Esquire. Petitioner was represented by

[ ], Esquire.

The Hearing Committee filed a Report on Cctober 13,
1998 and found that Respondent violated Rule 3.5(c), but did not
violate Rules 8.4(b) and (d). The Conmittee recommended a Private
Reprimand. Petitioner filed a Brief on Exceptions on Novenber 2,
1998 and requested that the Board recomrend a period of suspension
for one year and one day. Respondent filed a Brief in Response
and Qpposition to Petitioner's Brief on Decenber 1, 1998 and
requested oral argunment before the Board. Respondent requested
the Board conclude that the appropriate discipline is a private

repri mand.

Oral argunent was held before a three nenber panel of
the Board on Decenber 28, 1998, consisting of Thomas J. Elliott,
Esquire, Gegory P. Mller, Esquire and Angelo L. Scaricanazza
Jr., Esquire.

This matter was adjudicated by the Board at the neeting

of January 13, 1999.

1. FI NDI NGS OF FACT




The Board nakes the follow ng findings of fact:

1. Petitioner, whose principal office is |ocated at
Suite 3710, One Oxford Centre, Pittsburgh, Pennsylvania, 1is
invested, pursuant to Rule 207 of the Pennsylvania Rules of
Di sciplinary Enforcenent (hereafter Pa.R D.E ), with the power and
the duty to investigate all matters involving alleged m sconduct
of an attorney admitted to practice law in the Comonweal th of
Pennsyl vania and to prosecute all disciplinary proceedi ngs brought

in accordance with the various provisions of the aforesaid Rul es.

2. Respondent was born in 1968 and was admtted to
practice law in 1994. Hs current office address is [ ].
Respondent is subject to the disciplinary jurisdiction of the

Di sciplinary Board of the Suprene Court.

3. On May 19, 1997, Respondent represented the
Conmonweal th of Pennsylvania in the Court of Conmon Pleas of [ ]
County before the Honorable [A], in the matter of Commonweal th v.

[B], Cctober Term 1996, No. [ ], a sinple assault case.

4. At the conclusion of Respondent ?s openi ng
argunent, opposing counsel, [C], Esquire, requested perm ssion to

approach the bench. Judge [A] recessed the trial.

5. Judge [A], Respondent, Attorney [(C], the Judge's

| aw cl erk, and the court reporter entered the Judge's robing room



which is a small room

6. Attorney [C] requested that a certain photograph
of the victims neck be precluded from evi dence because it had not
been provided in discovery and had not been introduced into

evi dence at the defendant's previous trial in Minicipal Court.

7. Respondent argued that the notion should be

denied. The Court granted the notion.

8. In response to the Court's ruling, Respondent
becane very upset and told the Judge that he could not do that.

(N.T. 3/23/98 p. 47)

9. Respondent requested perm ssion to take an inter-

| ocutory appeal, which the Court deni ed.

10. In response to the denial of the notion for
interlocutory appeal, Respondent's demeanor changed and he becane

out r aged.

11. Respondent started yelling and accused the Judge
of commtting judicial msconduct. (N T. 3/23/98 p. 49, 90, 123)

12. Judge [A] told Respondent he was being dis-

respectful to the Court and that he mght wind up in jail. (NT.



3/23/ 98 p. 49)

13. Respondent continued screamng at Judge [A] that
he was substantially prejudiced by the Court's ruling to exclude

t he phot ograph from evidence. (N T. 3/23/98 p. 51)

14. Judge [A] stood up, pointed his finger at
Respondent and instructed him to keep quiet because Respondent
"was yelling, screamng, shouting and not really acting as a
lawer.” (N T. 3/23/98 p. 51, 90) The Judge was approxi mately
three feet from Respondent. (N T. 51)

15. At that point, Respondent stood up and cane over
to the Judge and told Judge [A] that he should not put his finger
in Respondent's face. (N T. 3/23/98 p. 51) Judge [A] testified
t hat Respondent was within inches of his face. (N T. 51-52)

16. Respondent is approximately 6'4" and weighs
bet ween 220 and 225 pounds. Judge [A] is nmuch smaller in physical

stature.

17. Attorney [C] then stood up and walked toward
Respondent with his hands up and open. As he wal ked toward
Respondent, Attorney [C] said "yo, yo" in the hope that Respondent
woul d stop. (N.T. 3/23/98 p. 52, 159)



18. Attorney [C] testified that he intervened at this
poi nt because he was concerned for the Judge's safety. (N T.
3/23/98 p. 188, 189) He had no intention of hitting Respondent.
(N.T. 3/23/98 p. 190)

19. Respondent's attention shifted to Attorney [(
Attorney [C] testified he cane between the Judge and Respondent
and put his hands on Respondent's chest. (N T. 3/23/98 p. 52, 96,
191, 192)

20. Respondent told Attorney [C] never to put his
hands on him again, and a struggle broke out between the

attorneys. (N.T. 6/9/98 p. 78)

21. Respondent punched Attorney [C] with a closed fist
inthe face. (N T. 3/23/98 p. 192-193) Attorney [C] punched back
and both Respondent's and Attorney [C s] suit jackets were ripped

at some point during the struggle.

22. Respondent put Attorney [C] in a headlock and
punched himat |least two nore tines. (3/23/98 N T. 193)

23. Attorney [C] is approximately 5" 10" and wei ghs 160

pounds.

24. Judge [A] tried to pull Respondent off Attorney



[C] but was unable to do so. (N T. 3/23/98 p. 54, 107)

25. Wile Respondent had Attorney [C] in a headl ock
Attorney [C s] head was "banging into the wall™ (N T. 3/23/98 p.
107)

26. This physical altercation |asted approximtely 30

seconds.

27. The law clerk left the robing room to find a

sheri ff.

28. The jurors overheard the turnoil and one juror

approached the robing roomto see if help was needed.

29. [D], a court officer who was in the courtroom
across the hall from the robing room ?heard |oud noises |ike
t hunpi ng sounds, |ike sonebody was being hit against the wall?.

(N.T. 3/23/98 p. 137-138)

30. [D entered the robing room and saw that
Respondent had Attorney [C] against the wall. (N.T. 3/23/98 p.
140)

31. [D put her hand on Respondent's shoulder, in

response to which Respondent turned, causing [D to step back



because of the anger in Respondent's face. (N T. 3/23/98 p. 139-
142)

32. After the altercation was over, Respondent |eft
the robing room Wile he was in the hallway between the room and
the courtroom Judge [A] announced that he was fining Respondent

$2,500. (N.T. 144)

33. Upon hearing the amount of the fine, Respondent
appeared irritated and started to go back in the robing room [D
testified that she told him to go back in the courtroom which
Respondent did. (N T. 3/23/98 p. 145, 151, 156)

34. Subsequent to the altercation, Attorney [C] nade a

notion for mstrial, which was granted by the Court.

35. Judge [A] held Respondent in contenpt and fined
hi m $2, 500.

36. Judge [A] did not take any action against Attorney
[C] and believes that Attorney [C] probably saved himfrom getting
hit by Respondent. (N T. 3/23/98 p.58)

37. The day after the altercation Respondent went to

Judge [A s] chanbers and apol ogi zed.



38. Respondent also wote a letter to the Judge and

apol ogi zed.

39. Judge [A] testified that although Respondent
apol ogized to him in person and by letter, he expressed doubts
regardi ng Respondent's sincerity. (N.T. 3/23/98 p. 57, 111)
Judge [A] testified that during Respondent's oral apology he said
that he was defending hinself from Attorney [(. Judge [A]
bel i eves Respondent is out of touch with reality, as that was not

what happened.

40. Respondent telephoned Attorney [C] the next day

and apol ogi zed.

41. Attorney [C] received nedical treatnent for the

injuries he sustained as a result of Respondent's actions.

42. As a result of the altercation, Respondent was
suspended without pay for thirty days by the District Attorney's
Ofice. H s enploynment status becane probationary for one year
commenci ng June 16, 1997. He was not permtted to return to a
trial courtroom for a mninum of six nmonths comenci ng June 16,

1997.

43. Respondent was also required by his enployer to

recei ve professional counseling for the purpose of learning to



control his tenper and conduct toward others. He was ordered to
undergo alcohol screening to determne whether treatnment for

al cohol i sm was appropri ate.

44. Respondent was transferred from the Major Felony
Trial Divisions to the Appellate Division and later the Juvenile

Chargi ng Divi sion.

45. Respondent went to anger managenent therapy wth

[E], a licensed psychol ogi st.

46. [E] saw Respondent for individual therapy sessions
on ni ne occasions. [E] testified that Respondent successfully
completed the therapy course and did not need additional
treatnent. (N T. 3/23/98 p. 257, 260-261) [E] further stated his
opinion that he would be surprised if Respondent repeated the

conduct in the future. (N T. 261)

47. As part of his therapy, Respondent was nmade aware
of when he was getting angry so he could use behavioral interven-
tion techniques. He also becane aware that his size can

intimdate others. (N T. 112)

48. Respondent also was eval uated for al cohol
problens, as required by the District Attorney's Ofice, and was

found to have no probl ens.



49. Respondent paid the contenpt fine in full.

50. Respondent testified that it was inappropriate
behavior on his part to argue and raise his voice to Judge [A].

(N.T.6/9/98 p. 118-120)

51. Respondent testified that his argunent w th Judge
[A] got out of hand. He notes he becane upset when he perceived
negative comments were made by the Judge concerning the District

Attorney's Ofice (N T. 6/9/98 p. 71-73)

52. Respondent testified that he had no intention of
striking or touching Judge [A]. (N T. 6/9/98 p. 81-82)

53. Respondent agrees that Judge [A] was correct in

finding himin contenpt. (N T. 6/9/98 p. 83-84)

54. Respondent resigned from the District Attorney's
Ofice and began working for the law firmof [F] in [ ] in April

1998. Respondent handl es nedi cal nal practice defense litigation.

55. Nunerous character w tnesses testified for Respon-
dent . These witnesses described Respondent as a conpetent,

responsi bl e attorney who was not prone to disruptive conduct.



56. Respondent has no prior record of discipline.

[l CONCLUSI ONS OF LAW

By his conduct as set forth above, Respondent viol ated

the follow ng Rule of Professional Conduct:
1. RPC. 3.5(c) - A lawyer shall not engage in conduct
di sruptive to a tribunal.

I V. DI SCUSSI ON

This matter was initiated by a Petition for D scipline
filed against Respondent on Decenber 11, 1997. The Petition
charged Respondent with violations of Rules of Professional
Conduct 3.5(c), 8.4(b), and 8.4(d) based on an incident where he
struck opposing counsel during an evidentiary argument in a
judge's robing room A Joint Stipulation of Law and Fact was
entered into evidence at the disciplinary hearing on Mrch 23,
1998. Respondent stipulated that he violated Rule 3.5(c) by his
actions. Respondent did not admt to further violations as

charged by Petitioner.

The Hearing Conmttee determned that Respondent
violated Rule 3.5(c), but did not violate 8.4(b) or 8.4(d). The
Conmittee found that Respondent’'s m sconduct was aberrational in
nature, arose out of an inpetuous fit of anger, and was not part
of a pattern of unprofessional behavior. There was no evi dence of
ot her physical confrontations by Respondent as an attorney. The

Commttee determned that this msconduct did not rise to the



| evel of adversely reflecting on his overall fitness to practice

| aw, and did not violate Rule 8.4(b).

As to Rule 8.4(d), the Committee found that although
Respondent’'s fight did cause a mstrial, and was prejudicial to
the resolution of the crimnal case, this fact alone is not

prejudicial to the adm nistration of justice.

The Hearing Conmttee reconmended a private reprinmand.

In addition to the factors noted above, the Conmttee relied on
the result in In re Anonynous No. 39 DB 85, 47 Pa. D. & C. 3d 376
(1987). In that case, an attorney who represented nanagenent
during a heated union election assaulted a union organizer. The
Di sciplinary Board recomended a private reprinmand because of the
heated nature of the election and the fact that the wunion
organizer called the attorney a racial epithet. Wiile the
attorney's actions were unprofessional, the Board determ ned that
they were al so understandable. The Conmittee further notes that
in the instant matter, the sanctions received by Respondent from
hi s enpl oyer and the anger managenent therapy conveyed a forcefu

message to Respondent.

Petitioner took exceptions to sonme of the Hearing
Conmittee's findings of fact and conclusions of law, as well as to
the Conmttee's reconmendation of a private reprimand. The Board

wi | | exam ne each exception



Petitioner contends the Hearing Conmittee erred in
concludi ng that Respondent did not violate Rules of Professiona
Conduct 8.4(b) and 8.4(d). RPC 8.4(b) states that it is profes-
sional msconduct for a lawer to commt a crimnal act that
refl ects adversely on the lawer's honesty, trustworthiness or
fitness as a lawer in other respects. Petitioner clains that
Respondent violated these Rules as he engaged in such outrageous
behavi or that he was held in crimnal contenpt for his conduct.
The Board does not agree that Respondent violated this Rule. A
| awyer shoul d be professionally answerable for a violation of Rule
8.4(b) for offenses that indicate a |lack of those characteristics
relevant to |aw practice. There is no evidence that Respondent
has engaged in a pattern of aggressive or assaultive behavior
The record indicates that prior to this incident Respondent
performed his job professionally. Petitioner presented two
rebuttal wi tnesses who testified that Respondent had, on two prior
occasions, acted with anger, but he was not involved in any sort
of physical altercation. This incident by itself does not prove
t hat Respondent’'s  conduct evidences a lack of honesty,

trustworthiness or fitness to practice.

Rule 8.4(d) states that it is professional m sconduct
for a lawer to engage in conduct that is prejudicial to the ad-
mnistration of justice. Petitioner clains that as Respondent was

held in crimnal contenpt, this denbnstrates an obstruction of



justice. Furthernore, Petitioner argues that Respondent's conduct
resulted in a mstrial and additional court proceedi ngs regarding
his contenpt, which also indicates prejudice to the adm nistration
of justice. The Conmttee found that this charge was not defini-
tively proven. The Board agrees with the Conmittee's assessnent.
An exanmple of conduct violative of 8.4(d) is if an attorney
violated an applicable court order, such as a gag order
prohibiting the attorney fromtal king about a case to the nedia.

Anot her exanple is if an attorney had an ex parte conversation
with an opposing party's expert witness and offered the wtness
conpensation for information regarding the opposing party's case
preparation. These exanples illustrate attorneys who seek to
i nfl uence the outconme of a case and underm ne the authority of the
court. Respondent did not intend to influence the outcone of the
case by engaging in a fist fight, nor did he undermne the

authority O the court.

Petitioner took exception to the Hearing Conmittee's
finding that Respondent accepted full responsibility for what
occurred. The Board finds that while Respondent did apologize in
person and in witing to Judge [A], the Judge testified that he
did not find Respondent's apol ogy sincere, as Respondent said that
he was defending hinself from Attorney [(C]. Respondent seens to
equi vocate and in a subtle way shift blame by saying that Judge
[A] was provocative in his remarks. He also states that Attorney

[C] started the physical part of the confrontation by sw nging at



hi m Rat her than acknow edge that no anount of provocation
justified his conduct toward the judge or his opposing counsel

the Respondent still fails to understand the damage his conduct
has done to the reputation of the District Attorney's Ofice and
the public's perception of attorneys. This is not sinply a
barroom fi ght where the conbatants "shake hands and make-up." The
Respondent has done irreparable harmto the profession and to his

reput ation.

Petitioner took exception to the Hearing Conmittee's
finding that Respondent was entitled to mtigation because of his
youth and inexperience. The Board does consider youth and
i nexperience in certain situations, such as a young practitioner
who is overwhel med and nakes practice errors. The Board certainly
understands that young attorneys mnake mi stakes. This case,
however, has nothing to do wth practice errors. From al
accounts, Respondent was a good and conpetent assistant district
attorney, versed in trial practice. Yet even the newest-mnted
attorney realizes that screamng at a judge and punchi ng opposi ng
counsel is wong. This is a matter of combn sense and self-

control, not sonething |earned after years of practice. Respon-

dent s age and inexperience are irrelevant in this matter.

Petitioner took exception to the Hearing Conmittee's

finding that the notoriety of the conduct is not an aggravating



circunstance. The Board agrees with the Commttee that notoriety
does not aggravate a case. This incident was newsworthy because
of its unique nature. Sinply because the press covered the story
does not nmean Respondent nust get nore severe discipline than the
facts warrant. Notoriety of a matter is not a very good gauge of

t he egregi ousness of m sconduct.

The Hearing Committee found Respondent's conduct to be
aberrational in nature. Petitioner argues that this is not so.
Petitioner presented two rebuttal w tnesses who each described a
different incident wherein Respondent acted in an angry nanner
This did not include any physical fight or confrontation. The

speci fic conduct of May 19, 1997 appears to be aberrational.

Finally, the Hearing Commttee reconmended a private
reprimand, which Petitioner contends is inadequate to address the
m sconduct of Respondent. Petitioner recommends a suspension for
a period of one year and one day. In support of this sanction,
Petitioner argues that Respondent's conduct was outrageous, he did
not accept full responsibility, and his conduct reflects
negatively on the integrity of the judicial process and the |ega
system Petitioner believes Respondent nust be required to
petition for reinstatement under Pa.R D.E. 218(a) to prove he is

fit.

Respondent’'s position is that a private reprimand is



appropriate. The factors Respondent cites as conpelling are his
youth (28 at the time of the msconduct), his admssion of
renorse, the disciplinary nmeasures inposed by the D strict
Attorney's Ofice, his successful conpletion of anger managenent
therapy, his insight into his msconduct, the testinony of the
t herapi st that the chances of reoccurrence are mninmal, and the

strong testinony of character w tnesses.

Respondent believes his m sconduct was due to
overzeal ous attenpts to <change Judge [A's] ruling and his
subsequent |oss of control. He wunderstands his conduct was
i nappropri ate. He contends that a private reprimnd woul d serve
as a deterrent to remnd himthat such behavior is not tolerable.

It would also allow Respondent, as a young attorney, to continue

practicing | aw

The Board has carefully considered the record in this

matter, the Hearing Commttee's Report and recomrendati on, and the

argunents of Respondent and Petitioner. There is no doubt that
Respondent’'s m sconduct was serious, albeit aberrational in
nat ure. The Board is not persuaded that nerely because the

behavi or was aberrational in nature, it follows that a private
reprimand will suffice. The record shows that Respondent |ost all
control, screaned at the Judge, punched opposing counsel with a
closed fist several tines, got opposing counsel in a headl ock and

pounded his head against a wall. Wtnesses were extrenely



frightened by Respondent's deneanor

The Board is not influenced by Respondent's argunent
that he has been duly punished by sanctions inposed through his
fornmer enployer. The District Attorney's Ofice took what it
perceived to be appropriate neasures. Respondent's actions nust
now be addressed by the disciplinary system of this Combnweal t h
Furthernore, while a positive aspect of this matter is that
Respondent received anger managenent counseling, this does not

excuse or justify his m sconduct.

This is a matter concerning Respondent's total |oss of
self-control in his professional capacity. All attorneys are
aware that a certain civil demeanor is expected in the courtroom

Despite the lack of professional courtesy that appears to be
ranpant in this profession outside the courtroomdoors, inside the
courtroomattorneys are required to drop these rude manneri sns and
conport thensel ves accordingly. Refraining from abusive or
obstreperous conduct is part of an attorney's responsibility in
the courtroom even if the attorney has strong differences wth
the opposing counsel or the judge. Respondent went beyond
rudeness and incivility and becane physically abusive.
Conpounding this behavior is the fact that Respondent ' s
acknow edgnent of his wongdoing was a |ess than whol ehearted

endor senment of his accountability.



Private di sci pline i's i nadequat e to addr ess
Respondent's behavi or. The case cited by the Hearing Conmttee
and Respondent in support of a private reprimand, In re Anonynous
No. 39 DB 85, 47 Pa. DO & C 3d 376 (1987), is not on point. In
that matter, the attorney punched a union official during heated
negotiations after the official called the attorney a racial
epithet. The facts of the instant case are nuch nore egregious.
Public discipline will send the appropriate nessage that such
out rageous conduct is not condoned by the profession. Petitioner
suggests that a suspension of one year and one day is warranted.
This woul d require Respondent to petition for reinstatenment after
his suspension and prove he is norally qualified, conpetent and
|l earned in the |aw The Board believes that suspension is
appropriate, but one year and one day is too harsh. The facts of
the record do not justify such a |ong suspension. Respondent
appears to have noved forward in his professional |ife and has
assured the Hearing Conmittee and the Board that his behavior wll
not be repeated in the future. A six nonth period of suspension
will relay the nessage to Respondent that his conduct was
intolerable, while still enabling Respondent to return to practice

wi t hout the extra burden of seeking reinstatenent.

For these reasons, the Board reconmends a period of

suspensi on for six nonths.

V. RECOVIVENDATI ON




The Disciplinary Board of the Suprenme Court of Pennsyl -
vani a recommends that the Respondent, [ ], be suspended from the
practice of law in the Commonweal th of Pennsylvania for a period

of six (6) nonths.

It is further recomended that the expenses incurred in
the investigation and prosecution of this matter are to be paid by
t he Respondent.

Respectful |y subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

By:
G egory P. Mller, Mnber

Date: April 5, 1999

Board Menber Marroletti did not participate in the January 13,
1999 adj udi cati on.

Board Menbers N x, Elliott, Scaricanazza, Halpern and Donohue
di ssented and woul d reconmend a Public Censure.

Board Menber Peck di ssented and woul d recormend a one (1) year and
one (1) day suspension.



BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 155 DB 1997
Petitioner :
V. E Attorney Registration No. [ ]
[ ANONYMOUS] E
Respondent : ([ ])

DI SSENTI NG OPI NI ON

| agree with the Findings of Fact and Conclusions of
Law of the nmgjority and with its reasoning that a private
reprimand is too lenient and a suspension of a year and one day
too severe. However, | disagree with the conclusion that a six
nont h suspension is the appropriate discipline.

There is nothing in this record to support the
concl usion that the public needs protection fromthe Respondent or
that a six nonth suspension is required for the Respondent to seek
further counseling or otherwi se rehabilitate hinself.

The record and the Respondent's manifest unprofessiona
conduct support a public censure. The Respondent should stand
before the Suprene Court of Pennsylvania, the public and other
menbers of the Bar and receive the sharp public condemation that

hi s conduct deserves. H s m sconduct was public, the discipline



should be literally public.
Respectful ly subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

By:
Christine L. Donohue, Menber

Date: April 5, 1999

Board Menbers Scaricamazza and Halpern join in this D ssenting

Qpi ni on.



BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 155 DB 1997
Petitioner :
V. E Attorney Registration No. [ ]
[ ANONYMOUS] E
Respondent : ([ ])

DI SSENTI NG OPI NI ON

The Hearing Conmittee found that Respondent violated
Rule 3.5(c), but did not violate 8.4(b) or (d). The Hearing
Conmittee went on to find that Respondent?s m sconduct was
aberrational in nature and did not anount to a pattern of
unpr of essi onal behavior, nor did it rise to a |level of adversely
affecting the administration of justice. As a result of these
findings, the Hearing Conmttee determined that a Private

Repri mand woul d be the appropriate discipline.

| agree with the mgjority's finding that a Private
Reprimand is not sufficient discipline, given the m sconduct
exhibited in this matter. The record clearly indicates that
Respondent lost all control of his tenper, screaned at the judge,

punched opposing counsel, held himin a headl ock and pounded his



head agai nst the wall. Clearly, this type of msconduct should
not be condoned and requires public discipline, particularly when
one considers that the msconduct was carried out inside the

courtroom

G ven this conduct, absent any mtigating factors, |
woul d agree with Board Menber Peck who in her dissent recomends
that the Respondent be suspended from the practice of law for a
period of a year and a day. However, the Respondent has proven
mtigating factors that should be considered prior to inposing

di sci pline.

The majority is not influenced by the sanctions inposed
by the Respondent's forner enployer, the District Attorney's

Ofice. These sanctions included the follow ng:

1. a suspension w thout pay for thirty days,

2. internal probation for one year,

3. not permtted to return to a trial courtroomfor a
m ni mum of si x nont hs,

4. requi red receiving professional counseling,

5. required to undergo al cohol screening, and

6. transferred from the Major Felony Trial Divisions

to the Appellate Division and later to the



Juveni |l e Charging D vision.

These sanctions although not inposed by this
Board are severe and should be seen as mtigating
factors in determining the appropriate reconmendation
for discipline. Havi ng been subjected to the above-
listed sanctions, together with the Respondent's
treating psychologist's opinion that the Respondent was
capable of controlling his anger and not likely to
repeat this type of conduct and his clear expression of
renorse, a suspension of any length of time serves no

purpose and is not appropriate.

The majority in the instant matter takes

issue with the sincerity of the Respondent's apology to

t he judge. I do not disagree with the mgjority's
determ nation t hat this mat t er i nvol ves t he
Respondent’'s total | oss of sel f-control in his
prof essi onal capacity. However, | cannot agree wth

t he majority's findi ng t hat t he Respondent ' s
acknow edgnent of his wongdoing was Iless than
whol ehearted. Everyone exhibits renorse in his own way
and any judgnent as to one's sincerity in the
expression of renorse is nost difficult. VW have in

this case, a Respondent who admittedly had difficulty



in controlling his anger. This same attorney prior to
seeking treatnment for his problem apologized for his
conduct . The nere fact that he believed that others
may have pronpted his msconduct, should not be
construed to nean that he was any |ess renorseful.

Respondent had taken responsibility for the m sconduct,
did not try to justify it and although it could not
have been easy for the Respondent to go the Judge's
Chanbers and apologize, he did just that and in so
doi ng, showed that he recognized that his prior conduct

was not appropri ate.

Absent t he sanctions i mposed by t he
Respondent's former enployer, | would have been nore
than willing to suggest a |lengthy suspension. However,
t he Respondent was subjected to stringent discipline by
his former enployer and underwent treatnment from a
| i censed psychologist to control his anger and the
psychol ogi st opi ned that it was unlikely that

Respondent would exhibit this type of behavior in the

future. Gven the steps already taken by the
Respondent, | do not feel that a suspension is
war r ant ed. It is this Board's responsibility to weigh

any risk an attorney mght be to the public, against

that attorney's right to practice |aw In the instant



matter, | believe it would be inappropriate given the
hurdl es already crossed by the Respondent to subject

himto an additional suspension.

For these reasons, | would respectfully
di ssent fromthe najority's recomendati on of a six (6)
nonth suspension and reconmend that Respondent be

subjected to a Public Censure.

Respectful ly subm tted,

THE DI SCI PLI NARY BOARD OF
THE

SUPREME COURT OF
PENNSYLVANI A

By:

Robert N. C. N x, 111,
Menber

Date April 5, 1999

Board Menber Elliott joins in this D ssenting Opinion.



PER CURI AM

AND NOW this 15th day of July, 1999, upon
consideration of the Report and Recommendati ons of the
Disciplinary Board and the D ssenting Opinions dated
April 5, 1999, the Petition for Review and responses
thereto, respondent's request for oral argunment is
denied, and it is hereby

ORDERED that [Respondent] be and he is
suspended from the Bar of this Comonwealth for a
period of six nonths, and he shall conply with all the
provisions of Rule 217, Pa.R D E It is further
ORDERED that respondent shall pay costs to the
Di sciplinary Board pursuant to Rule 208(g), Pa.R D. E

M. Justice Cappy dissents and would grant

oral argunent.



