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In this joint appeal, Appellants, Harleysville Mutual Insurance
Company (Harleysville), and Travelers Indemnity Company of America
(Travelers), appeal from the March 26, 2012 orders denying their respective
motions for summary judgment and declaring that Appellants had a duty to
defend Appellee, Established Traffic Control, Inc. (ETC), in this declaratory
judgment action.! After careful review, we affirm said orders on the basis of
the thorough and well-reasoned trial court opinion.

This case arose from a consolidated declaratory judgment action

brought by Harleysville and Travelers to determine their respective duties to

! Contrary to the contentions of ETC, we conclude that Pennsylvania
Bankers Association v. Pennsylvania Department of Banking, 948
A.2d 790 (Pa. 2008) is factually distinguishable from the instant matter, and
that the March 26, 2012 declaratory judgment orders at issue constitute
final orders for appeal purposes, based upon our Supreme Court’s holding in
Nationwide Mut. Ins. Co. v. Wickett, 763 A.2d 813 (Pa. 2000). See
ETC’s Brief at 5-7. Unlike the case sub judice, Pennsylvania Bankers
involved preliminary objections in the nature of demurrers filed by credit
unions with respect to some, but not all, of the Bank’s alternative
declaratory judgment claims, which challenged the constitutionality of
exemption from taxation provided to credit unions under the Credit Union
Code. Pennsylvania Bankers, supra at 793-794. However, these did not
represent an affirmative or negative declaration of the parties’ rights within
the meaning of Section 7532 of Declaratory Judgment Act, providing that
such declarations have the force and effect of a final judgment or decree. In
Nationwide, our Supreme Court held that, under its plain meaning,
“Section 7532 .. does not impose any specific requirements on courts
seeking to enter declaratory judgment orders. Rather, it affords the courts
broad discretion in crafting declaratory judgment orders by permitting such
orders to be either affirmative or negative in form and effect.” Nationwide,
supra at 818. Thus, “an order in a declaratory judgment action that either
affirmatively or negatively declares the rights and duties of the parties[,]” as
we deem is the case here, “constitutes a final order.” Id.
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defend ETC in their underlying personal injury action.? The relevant facts
and procedural history of this case, as summarized by the trial court, are as
follows.

On November 13, 2007, [John] Chatley was
removing a construction arrow board sign from a
trailer on the shoulder of Interstate 80 to set up a
traffic lane closure for the installation of security
cameras. James Schneider (hereinafter
“Schneider”), an employee of [ETC], was traveling
approximately one hundred (100) feet behind
Chatley’s truck, to establish a one hundred (100)
foot safety buffer from the flow of traffic while
Chat[le]y removed the arrow board signs from the
truck and placed them on the roadway. At some
point during the work, Schneider positioned his
vehicle too close to Chatley’s truck, preventing the
proper placement of the arrow board signs. As a
result, Chatley motioned for Schneider to pull his
vehicle in front of Chatley’s own truck to enable the
proper placement of the arrow board signs. As
Chatley stood on the shoulder of the roadway,
placing the arrow board signs, a 2000 Jeep Cherokee
driven by Gregory J. Gutierrez careened out of
control and struck the trailer and arrow board sign,
knocking loose the arrow board and striking Chatley
in the head. Chatley suffered severe and
catastrophic injuries as a result of the accident.

On October 31, 2008, Chatley and his wife
sued the Delaware River Joint Toll Bridge
Commission (hereinafter “Delaware River
Commission”), Mass Electric Construction Company
(hereinafter “Mass Electric”), Siemens Corporation
and Siemens Building Technologies, Inc. (hereinafter

2 We note that Appellees, ETC, Technology Insurance Company, Inc., and
Siemens Building Technologies, Inc., n/k/a Siemens Industry, Inc.
(collectively, Appellees), have all filed separate appellate briefs in this
matter.
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collectively “Siemens”), Jacobs Edwards & Kelcey,
and [Gutierrez] in a negligence action for the injuries
he sustained as a result of the accident. On April 8,
2010, Siemens joined [ETC] as an additional
defendant, claiming that ETC’s negligence was the
sole cause of Chatley’s injuries or, in the alternative,
that ETC is joint and severally liable and/or liable
over to Siemens for Chatley’s injuries. On April 9,
2010, Mass Electric and Delaware River Commission
also joined ETC as an additional defendant, claiming
that ETC’s negligence was the sole cause of Chatley’s
injuries or, in the alternative, that ETC is joint and
severally liable and/or liable over to Mass Electric
and Delaware River Commission for Chatley’s
injuries.

At the time of the underlying accident, ETC
was the policyholder on a number of separate
insurance  policies. [Harleysville] issued a
Commercial General Liability Policy to ETC, which
provided coverage for damages resulting from
“bodily injury” or “property damage.” Harleysville’s
policy included an Auto Liability Exclusion, which
removed coverage for:

“Bodily injury” ... arising out of the ownership,
maintenance, use or entrustment to others of
any aircraft, “auto” or watercraft owned or
operated or rented or loaned to any insured.
Use includes operation and “loading or
unloading.”

Further, the Harleysville policy included an "“Other
Insurance” clause that provided:

This insurance is excess over:
(1) Any of the other insurance, whether

primary, excess, contingent or on any
other basis:
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(d) If the loss arises out of the
maintenance or use of aircraft, “autos” or
watercraft to the extent not subject to
Exclusion g. of Section I Coverage A
Bodily Injury And Property Damage
Liability.

At the time of the accident, ETC also held a
Business Automobile Policy issued by [Travelers],
which provided coverage as follows:

Section IT — LIABILITY COVERAGE

A.

Coverage

We will pay all sums an “insured” legally
must pay as damages because of “bodily
injury” or “property damage” to which
this insurance applies, caused by an
“accident” and resulting from the
ownership, maintenance or use of a

covered “auto”.

The Travelers policy included an Employee
Indemnification And Employer’s Liability exclusion,
which removed coverage for:

“Bodily injury” to:

a.

An “employee” of the “insured” arising out
of and in the course of:

(1) Employment by the “insured”; or

(2) Performing the duties related to the
conduct of the “insured’s” business . . .

Further, the Traveler[s’] policy included a duplicate
recover clause, which states, in pertinent part:

C. Limit of Insurance

Regardless of the number of covered “autos”,
“insureds”, premiums paid, claims made or
vehicles involved in the “accident”, the most
we will pay for the total of all damages ...

-5-
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resulting from any one “accident” is the Limit
of Insurance for Liability Coverage shown in
the Declarations.

No one will be entitled to receive duplicative
payments for the same elements of "“loss”
under this Coverage Form and any Medical
Payments Coverage Endorsement, Uninsured
Motorists Coverage Endorsement or
Underinsured Motorists Coverage Endorsement
attached to this Coverage Part.

On October 5, 2010, Harleysville, the
commercial general liability insurer of ETC,
commenced the instant declaratory judgment action
to determine whether it had a duty to defend and/or
indemnify its insured, ETC, in the underlying
personal injury action. Harleysville filed a Motion for
Summary Judgment on June 17, 2011. In its
Motion, Harleysville argued that it has no duty to
defend and/or indemnify its insured, ETC, for the
claims against ETC in the underlying personal injury
action. On August 31, 2011, Travelers filed a
Response and Cross-Motion for Summary Judgment.
In its Motion, Travelers argued that it had no duty to
defend and/or indemnify its insured, ETC, for the
claims against ETC in the underlying personal injury
action. After all responses in opposition to the
Motions were filed, argument on the Motions was
held on March 21, 2012.

Trial Court Opinion, 7/10/12, at 2-6 (footnotes and headings omitted;
emphasis in original).

Thereafter, on March 26, 2012, the trial court denied both
Harleysville’s motion for summary judgment, and Travelers’ cross-motion for
summary judgment. In so ruling, the trial court concluded that both

Harleysville and Travelers had a duty to defend ETC in an underlying

-6 -
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personal injury action. See Trial Court Orders, 3/26/12. Travelers and
Harleysville filed timely notices of appeal on April 25 and 26, 2012,
respectively.>

On appeal, Harleysville raises the following issues for our review.

1. Whether the [trial] court incorrectly applied the
“but-for” test to determine whether the auto
exclusion in the Harleysville insurance policy
applies?

2. Whether the [trial] court erred in holding that
the auto exclusion in the Harleysville
Commercial General Liability insurance policy
does not apply?

3. Whether the [trial] court erred in holding that
the excess provision of the “Other Insurance”
claims of the Harleysville policy does not

apply?

4, Whether the [trial] court erred in ruling that
Harleysville has a duty to defend ETC in the
Underlying Action?

Harleysville’s Brief at 2.
Travelers, in turn, raises the following issues for our review.

1. Whether the [trial] court erroneously declined
to find that the limit of insurance of the
Travelers policy was exhausted by payment of
the full amount of its limit to the plaintiffs in
the underlying action to satisfy the
underinsured motorist claim, pursuant to the
clear and unambiguous non-duplication of
limits provisions in the Travelers policy?

3 We note that Harleysville, Travelers, and the trial court have complied with
Pa.R.A.P. 1925,
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2. Whether the [trial] court erred in concluding
that the underlying lawsuit, which asserts
claims against the insured for contribution and
common law indemnification for general
liability claims asserted against them, triggers
potential coverage wunder an automobile
liability policy?

3. Whether the [trial] court erred in concluding
that the employee exclusions contained in the
Travelers policy do not apply to bar coverage
for the underlying lawsuit, in which the plaintiff
in the underlying action alleged he was injured
in the course and scope of his employment
with ETC?

Travelers’ Brief at 3.

We begin by noting that “[o]rdinary summary judgment procedures
are applicable to declaratory judgment actions.” Keystone Aerial Surveys,
Inc. v. Pennsylvania Property & Cas. Ins. Guar. Ass'n, 777 A.2d 84, 88
(Pa. Super. 2001) (citation omitted), affirmed, 829 A.2d 297 (Pa. 2003).
“The proper construction of a policy of insurance is resolved as a matter of
law in a declaratory judgment action. The Declaratory Judgments Act may
be invoked to interpret the obligations of the parties under an insurance
contract....” Genaeya Corp. v. Harco Nat. Ins. Co., 991 A.2d 342, 346
(Pa. Super. 2010) (internal quotation marks and citations omitted).

As the interpretation of an insurance contract
is a question of law, our standard of review is de
novo; thus, we need not defer to the findings of the
lower tribunals. Our scope of review, to the extent

necessary to resolve the legal question before us, is
plenary.
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The task of interpreting [an insurance] contract
is generally performed by a court rather than
by a jury. The purpose of that task is to
ascertain the intent of the parties as
manifested by the terms used in the written
insurance policy. When the language of the
policy is clear and unambiguous, a court is
required to give effect to that language. When
a provision in a policy is ambiguous, however,
the policy is to be construed in favor of the
insured to further the contract’s prime purpose
of indemnification and against the insurer, as
the insurer drafts the policy, and controls
coverage. Contractual language is ambiguous
if it is reasonably susceptible of different
constructions and capable of being understood
in more than one sense. Finally, [i]n
determining what the parties intended by their
contract, the law must look to what they
clearly expressed. Courts in interpreting a
contract, do not assume that its language was
chosen carelessly. Thus, we will not consider
merely individual terms utilized in the
insurance contract, but the entire insurance
provision to ascertain the intent of the parties.

Erie Ins. Exchange v. E.L. ex rel. Lowry, 941 A.2d 1270, 1273 (Pa.
Super. 2008) (citations and internal quotation marks omitted), appeal
denied, 956 A.2d 435 (Pa. 2008).

Herein, the trial court authored an extensive, 19-page opinion that
comprehensively discusses and disposes of the claims raised by Harleysville
and Travelers on appeal. In sum, the trial court concluded that the entry of
summary judgment in favor of Harleysville and Travelers was not

appropriate in this instance, and that each insurer has a duty to defend ETC

-9 -
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in the underlying personal injury action. See Trial Court Opinion, 7/10/12,
at 2, 9, 19.

We agree with the trial court’s determination that both Harleysville and
Travelers have a duty to defend ETC in the underlying personal injury action.
Specifically, we agree with the trial court’s analysis that the claims against
ETC “fall within Harleysville’s Commercial General Liability Policy and are not
excluded by any policy provisions.” Trial Court Opinion, 7/10/12, at 9. As
the trial court explained in its opinion, the “majority of the allegations”
raised against ETC do not relate to the “use of a motor vehicle” and “do not
fall within the Auto Liability Exclusion [provision] in Harleysville’s policy.”
Id. at 9-10. Likewise, we agree with the trial court’s reasoning that the
“Other Insurance” provision of Harleysville’s policy is inapplicable.

[T]he allegations against ETC in the Joinder
Complaints, which trigger Harleysville’'s duty to
defend ETC, are not all related to the “use” of an
automobile. The allegations raised against ETC claim
that ETC was negligent in its failure to properly
secure the construction site to ensure its safety to
the public and adequately controlling traffic at the
site. Because the Other Insurance provision only
applies where “the loss arises out of the
maintenance or use of ... ‘autos,”” this exclusion does
not apply to alleviate Harleysville’s duty to defend
ETC in the underlying action.
Id. at 12 (footnote omitted).
Additionally, we agree with the trial court’s determination that “ETC’s

alleged negligent acts fall within the Commercial Automobile Policy issued by

Travelers.” Id. at 13. Specifically, we discern no merit to Travelers’

-10 -
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contention that it does not have a duty to defend ETC in the underlying
action because it already paid underinsured motorist (UIM) benefits under
the Business Auto Policy to Chatley. See Travelers’ Brief at 17-24. As the
trial court explained in its opinion, the “Limit of Insurance” provision in
Travelers’ Business Auto Policy is not applicable in this instance. Trial Court
Opinion, 7/10/12, at 14.

There are multiple insurance policies in play and
multiple tortfeasors who potentially could be
responsible for Chatley’s injuries. First, Gutierrez,
the driver in this accident, had his own insurance
policy with a policy limit of $100,000, an amount
which was insufficient to cover John Chatley’s
injuries. As such, the Travelers UIM policy was
triggered to help compensate John Chatley for his
injuries. Second, ETC held liability coverage under
the Travelers’ Business Auto Policy. The Joinder
Complaints in the wunderlying action raised
allegations regarding ETC’s use of a covered
automobile, allegations which could trigger the
liability coverage under Travelers’ policy. As such,
there are two separate insurance policies implicated
in this action and two separate tortfeasors who are
potentially at fault for Chatley’s injuries. Therefore,
the Limit of Insurance provision of Traveler's
Business Auto Policy does not bar Travelers from
having a duty to defend its insured, ETC.

Id. at 14-15.

Lastly, we agree with the trial court’s analysis that “there are a
number of allegations [raised against ETC] that could be construed to ‘arise
out of’ ETC’s ‘use’ of a covered automobile[,]” and that said allegations do
not fall within the Employer Liability Exclusion provision in Travelers’

Business Auto Policy. Id. at 16-18.

-11 -
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We agree with the thorough analysis of the law and facts as developed
by the trial court in its July 10, 2012 opinion. Therefore, we conclude the
trial court did not err in determining that Harleysville and Travelers had a
duty to defend ETC in the underlying personal injury action. Accordingly, for
all the foregoing reasons, we adopt the July 10, 2012 opinion of the
Honorable Robert J. Mellon as our own for purposes of this appellate review.

Orders affirmed.

Judgment Entered.

y;

’/’ ¢ p / /_, ‘v/
A7) 2% e

Prothonotary

Date: 5/30/2013
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION

HARLEYSVILLE MUTUAL
INSURANCE COMPANY,

Plaintiff,
v.

ESTABLISHED TRAFFIC CONTROL, : NO. 2010-10282
INC.,, JOHN CHATLEY, STACY :
CHATLEY, SIEMENS BUILDING
TECHNOLOGIES, INC., MASS.
ELECTRIC CONSTRUCTION

COMPANY AND DELAWARE RIVER
JOINT TOLL BRIDGE COMMISSION,
TRAVELERS PROPERTY AND
CASUALTY INSURANCE COMPANY,
TECHNOLOGY INSURANCE
COMPANY, INC,,

Defendants.

OPINION

This is an appeal from this Court’s Orders denying Harleysville Mutual [nsurance
Company and Travelers Indemnity Company of America’s respective Motions for Summary
Judgment in this declaratory judgment action. This Opinion follows pursuant to Pennsylvania
Rule of Appellate Procedure 1925(a)."

This a consolicated declaratory judgment action brought by Harleysville Mutual
Insurance Company (hereinafter “Harleysville”) and Travelers Indemnity Company of America
(hereinafter “Travelers™) to determine each insurcr’s respective duties to a single insured,

Established Traffic Control (hereinafter “ETC"), in an underlying personal injury action. Each

' “Rule 1925 is intended to aid trial judges in identifying and focusing upon those issues which the parties plan to
raise on appeal. Rule 1925 is thus a crucial component of the appellate process.” Com. v. Seibert, 799 A.2d 54, 62
(Pa. Super. 2002).



insurer secks a declaration from this Court that it has no duty to defend s insured, ETC in the
underlying personal injury actior. Ina Motion for Summary Judgment, Harleysville, which
issued a Commercial General Liability Policy to ETC, seeks a determination as to whether it has
a duty to defend ETC against the allegations in the underlying personal injury action based upon
an Auto Liability Exclusion and an Other Insurance provision in its Policy. In its Cross-Motion
for Summary Judgment, Travelers, which issued a Business Auto Policy to its insured ETC, also
seeks a determination as to whether it has a duty to defend ETC in the underlying personal injury
action based upon the coverage provisions of its Business Auto Policy, an Employer Liability
Exclusion, and a duplicate recovery provision. Comparing the factual allegations brought
against ETC in the underlying personal injury action 1o each insurer’s dutics under its respective
policy, this Court found that both Harleysville and Travelers cach have a duty to defend their

mutual insured, ETC, in the underlying personal injury action.

FACTUAL AND PROCEDURAL BACKGROUND

I. UNDERLYING PERSONAL INJURY ACTION
On November 13, 2007, Chatley was removing a construction arrow board sign from a
trailer on the shoulder of Interstate 80 to set up a traffic lane closure for the instaltation of
security cameras.” James Schneider (hereinafter “Schneider”), an employee of Established
Traffic Control (hereinafier “ETC™), was traveling approximately one hundred (100) feet behind
Chatley’s truck, to establish a one hundred (100) foot safety buffer from the flow of traffic while
Chately removed the arrow board signs from the truck and placed them on the roadway.’ Al

some point during the work, Schneider positioned his vehicle too close to Chatley’s truck,

? Underlying Amended Complaint, §9 30-33, 50; Siemens Joinder Complaint, §§ 32-23.
? Siemens Joinder Complaint, 1 32-33.



preventing the proper placement of the arrow board signs.* As a resull, Chatley motioned for
Schneider to pull his vehicle in front of Chatley’s own truck to enable the proper placement of
tine arrow board signs.” As Chatley stood on the shoulder of the roadway, placing the arrow
board signs, a 2000 Jeep Cherokee driven by Gregory J. Gutierrez careened out of control and
struck the trailer and arrow board sign, knocking loose the arrow board and striking Chatley in
the head.® Chatley suffered severe and catastrophic injuries as a result of the accident.”

On October 31, 2008, Chatley and his wife sued the Delaware River Joint Toll Bridge
Commission (hereinafter “Delaware River Commission™), Mass Electric Construction Company
{hereinafter “Mass Electric”), Siemens Corporation and Siemens Building Technologies, Inc.
(hereinafier collectively “Siemens™), Jacobs Edwards & Kelcey, and Gregory J. Gutierrez ina
negligence action for the injuries he sustained as a result of the accident.® On April 8, 2010,
Siemens joined Established Traffic Control, Inc. (hereinafter “ETC’) as an additional defendant,
claiming that ETC’s negligence was the sole cause of Chatley’s injuries or, in the alternative,
that ETC is joint and scverally liable and/or liable over to Siemens for Chatley’s injuries.” On
April 9, 2010, Mass Electric and Delaware River Commission also joined ETC as an additional
defendant, claiming that ETC’s negligence was the sole cause of Chatley’s injuries or, in the
alternative, that ETC is joint and severally liable and/or liable over to Mass Electric and

Delaware River Commission for Chatley’s injuries.'

‘1.

°1d,

¢ Underlying Amended Complaint, § S1; Siemens Joinder Complaint, §§ 32-33.

" Underlying Amended Complaint, 9 66.

* The underlying personal injury action is captioned as follows: John & Stacy Chatley v. Delaware River foint Toll
Bridge Comm’n et al., NO. 2008-11176.

? Siemens Joinder Complaint, 9§ 47, 54-56.

' Mass Electric & Delaware River Comemisston Juinder Complaint, §§ 10-11.
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II.  ETC'S INSURANCF COVERAGE
At the time of the underlying accident, ETC was the policyholder on a number of
separate insurance policies. Harleysville Mutual Insurance Company (hereinafler
“Harleysville™) issued a Commercial General Liability Policy to ETC, which provided coverage
for damages resulting from “bodily injury” or “property damage.”"’ Harleysville's policy

included an Auto Liability Exclusion, which removed coverage for:

“Bodily injury” . . . anising out of the ownership, maintenance, use or
cntrustment to others of any aircraft, “auto” or watercraft owned or operated
or rented or loaned to any insured. Use includes operation and “loading or
unloading.”"*

Further, the Harleysville policy included an “Other Insurance” clause that provided:

This insurance is excess over:
(1) Any of the other insurance, whether primary, excess, contingent or on any
other basis:
L

(d) If the loss arises out of the maintenance or use of aircraf, “autos”

or watercraft to the extent not subject to Exclusion g. of Section I
Coverage A Bodily Injury And Properly Damage Liability. ”

At the time of the accident, ETC also held a Business Automobile Policy issued by
Travelers Indemnity Company of America (hereinafter “Travelers™), which provided coverage as
follows:

Section 1l ~ LIABILITY COVERAGE

A. Coverage

" Harleysville Commercial General Liubility Coverage Form, CG 00 01 12 04 (hercinafter “Harleysville Insurance
Policy™), 1.

" Harleysville Insurance Policy, 4 (emphasis added).

" Harleysville Insurance Policy, |1 (emphasis added).



We will pay all sums an “insured” legally must pay as damages because of’
“bodily mnjury” or “property damage” 10 which this insurance applies,
caused by an “accident” and resulting from the ownership, maintenance or

use of a covered “auto”."*

The Travelers policy included an Employee Indemnification And Employer's Liability

exclusion, which removed coverage for:

“Bodily injury” to:

a. An “employee” of the “insured™ arising out of and in the course of:
(1) Employment by the “insured”; or
(2) Performing the duties related to the conduct of the “insured’s”
business . ..."

Further, the Traveler’s policy included a duplicate recover clause, which states, in pertinent part:

C. Limit of Insurance

Y &

Regardless of the number of covered “autos”™, “insureds”, premiums pzid,
claims made or vehicles involved in the “accident”, the most we will pay
for the total of all damages . . . resuiting from any one “accident” is the
Limit of Insurance for Liability Coverage shown in the Declarations.

No one will be entitled i payments for the same
elements of “loss” under this Coverage Form and any Medical Payments
Coverage Endorsement, Uninsured Motorists Coverage Endorsement or
Undel;insured Motorists Coverage Endorsement attached 1o this Coverage
Part.’

" Travelers Business Aulo Coverage Form, CA T0 31 01 04 (kereinafler “Travelers nsurance Policy™), 2 (emphasis
added).

'* Travelers Insurance Policy, 3 (emphasis added).

* Travelers Insurance Policy, 5 (emphasis added).



III.  DECLARATORY JUDGMENT ACTION

On October 5, 2010, Harleysville, the commercial general liability ussurer of ETC,
commenced the instant declaratory judgment action to detcrmine whether it had a duty to defend
and/or indemnify its insured, ETC, in the underlying personal injury action.'” Harleysville filed
a Motion for Summary Judgment on June 17, 2011."% In its Motion, Harleysville argued that it
has no duty to defend and/or indemnity its insured, ETC, for the claims against ETC in the
undeslying personal injury action. On August 31, 2011, Travelers filed a Response and Cross-
Motion for Summary Judgment. In its Motion, Travelers argued that it had no duty to defend
and/or indemnify its insured, ETC, for the claims against ETC in the underlying personal injury
action. After all responses in opposition to the Motions were filed, argument on the Motions was

held on March 21, 2012."

On March 26, 2012, this Court denied Harleysville and Travelers® Motion and Cross-
Motion for Sunumary Judgment, finding that both Harleysvilie and Travelers have a duty to
defend ETC in the underlying action. On April 25, 2012, Travelers filed a Notice of Appeal with
the Pennsylvania Superior Court challenging this Court’s Order of March 26, 2012, On April 26,
2012, Harleysville filed a Notice of Appeal to the Pennsylvania Superior Court, challenging this

Court’s Order of March 26, 2012.

On April 30, 2012, this Court ordered Harleysville and Travelers to each file a concise

statement of errors complained of on appeal, no later than twenty-one (21) days from the date of

17 On November 15,2010, Travelers filed a separate declaratory judgment action, which was later consolidated into

the instant action.
'8 In addition to Harleysyille's Motion, defendants, Travelers and TIC, each filed a Cross-Motion for Summary

Judgment.

" 1n addition to Harleysville and Travelers’ respective Motions for Summary Judgment, Technology Insurance
Company also filed a Cross-Motion for Summary Judgment. This motion is not at issue in this appeal because
additional discovery was ordercd by this Court in urder to properly decide the motion.
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the order. On May 18, 2012, both Harleysville and Travelers filed Concise Statement of Errors

Complained of on Appeal pursuant to Pa.R.A.P. 1925(b).

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL

Pursuant 1o Pennsylvania Rule of Appellate Procedure 1925(b), Harleysville filed a
Concise Statement of Errors Complained of on Appeal on May 18, 2012. The errors complained

of on appeal as alleged by Harleysville are as follows:

1. Whether this Court erred in finding the Auto Liability Exclusion of
Harleysville's Commercial General Liability Policy did not apply to the
claims raised against its insured, ETC, in the underlving action?

2. Whether this Cowrt erred in finding the Other Insurance provision of
Harleysville’s Commercial General Liability Policy did not apply to alleviate
Harleysville’s duty to defend its insured, ETC, in the underlying action?

The errors complained of on appcal as alleged by Travelers arc as follows:

. Whether this Court erred in finding that the Limit of Insurance provision of
Travelers’ Business Auto Policy did not apply to alleviate Travelers’ duty to
defend its insured, ETC, in the underlying action?

2. Whether this Court erred in finding that the allegations against ETC in the
underlying action fell within the coverage provisions of Travelers’ Business
Auto Policy?

3. Whether this Court erred in finding the Employer Liability Exclusion of
Travelers' Business Auto Policy did not apply to the claims raised against its
insured, ETC, in the underlying action?



DISCUSSION

An insurer’s duty to defend and indemnify a claim againsl an insured may be resolved
through a declaratory judgment action.” Ina declaratory judgment action, the court must first
determine the scope of the policy’s coverage and then examine the complaint in the underlying

action to ascertain if it triggers covcrage.m

An insurer’s duty to defend its insured is broader than its duty to indemnify.”” The duty
to defend is a distinct obligation, separate and apart from the insurer’s duty 10 provide coverage
to its insured.”> An insurer has an obligation to defend its insured “if the factual allegations of
the complaint on its face encompass an injury that is actually or potentially within the scope of

" 55 long as the allegations in the complaint “might or might not” fall within the

the policy.
policy’s coverage, the insurance company is obligated to defend.”® "I'hus, it is the potential,

rather than the certainty, of a claim falling within the insurance policy that triggers the insurer’s

duty to defend.?®

Tt is well established that an insurer’s dutics under an insurance policy are triggered by
the language of the complaint brought against the insurer.>” *“I'he factual allegations of the
underlying complaint against the insured are to be taken as truc and liberally construed in favor

of the insured.”® Whether a claim against an insured is potentially covered under an insurance

? Gen. Accident Ins. Co. of Am_v._Allen, 692 A 2d 1089, 1095 {Pa. 1997); Erie Ins. Exch. v. Claypoole, 673 A.2d
348, 355 (Pa. Super. 1996).
2! See Allen, 692 A 2d at 1095,
2 Kvaemer Metals Div. of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908 A.2d 888 (Pa. 2006).
2 Erie Ins, Exch, v, Transamerica Ins, Co., 533 A.2d 1363 (Pa 1987).
* Am. & Foreign Ins_Co. v. Jerry's Sport Cir., Inc., 2 A.3d 526, 541 (Pa. 2010) (citing Erie lns. Exch., 533 A.2d at
1368).
:: Jerry’s Sport Cen,, Inc,, 2 A.3d &t 541,
Id.
1 Kvaemer, 908 A 2d at 896,
% Jerry’s Sport Cen., Inc., 2 A.3d at 541 (quoting Frog, Switch & Mfg, Co,, Inc, v. Travelers Ins. Co., 193 F.3d 742

(3d Cir. 1999)).




policy is determined by “comparing the four comers of the insurance contract to the four corners
of the complaint.”™ Thus, an insurer’s obligation “to defend an action brought against the

insured is to be determined solely by the allegations of the complaint,”

This Court found the claims brought against ETC contained in the Joinder Complaints in
the underlying action fall within both Harleysville and Travelers’ respective insurance policies.
Therefore, this Court properly denied Harlcysville’s Motion for Summary Judgment and
Travelers’ Uross-Motion for Summary Judgment and found that each insurer has a duty to

defend ETC in the underlying action.

I. Twmis COURT PROPERLY DENIED HARLEYSVILLE’S MOTION FOR SUMMARY JUDGMENT
AND FOUND IT HAS A DUTY TO DEFEND ITS INSURED, ETC, IN THE UNDERLYING
ACTION BECAUSE ETC’s ALLEGED NEGLIGENT ACTS FALL WITHIN THE
COMMERCIAL GENERAL LIABILITY POLICY ISSUED BY HARLEYSVILLE,

This Court properly denied Harleysville’s Motion for Summary Judgment and found it
has a duty to defend its insured, ETC, in the underlying action because the claims against ETC
fall within Harleysville’s Commercial General Liability Policy and are not excluded by any
policy provisions.

A. Harleysville has a Duty to Defend its Insured, ETC, Because the Auto Liability

Exclusion of Harleysville’s Commercial General Liability Policy Does Not Apply
to the Allegations Raised Against ETC in the Underlying Action.

Harleysville claims that it has no duty (o defend its insured, ETC, in the underlying action

because the allegations raised against ETC “arise out of” the use of an automobile, and, thus, fall

* Jerry's Sport Cen., Inc., 2 A.3d at 541, o
10 Kvaerner, 908 A.2d at 896 (quoting Mut. Benefit Ins. Co_v. Haver, 725 A.2d 743, 745 (Pa. 1999) (emphasis in

original)). In Kvaerner, the Pennsylvania Supremc Court held that it was emor for a court to look beyond the
allegatiors in the complaint and consider other sources in determining an insurer’s duty 1o defend. See id. at 396.
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within the Auto Liability Exclusion of its Commercial General Liability Policy. The Auto

Liability Exclusion excludes coverage [or:

“Bodily injury” . . . arising cut of the ownership, maintenance, use or
entrustment to others of any aircraft, “auto” or watercrafl owned or operated

or rented or loaned 1o any insured. Use includes operation and “loading or
1231

unloading.
The phrase “arising out of” means Lo be causally connected with, and not proximately caused
by.*? “But for” causation, as in a cause and resull relationship, is enough to satisfy an “arising
out of” provision in a policy.”’ Thus, there must be a link between the injury sustained and the

use of the motor vehicle.* The term “use™ as employed in an insurance policy “denotes an

T M

element of rational, purposeful conduct.™® Thus, “use of an . _ . ‘auto’ “means the use of a

motor vehicle as a vehicle, including, incident to its use as a vehicle, occupying, entering into, or

alighting therefrom.”*

The allegations raised against ETC in the underlying action do not fall within the Auto
Liability Exclusion in Harleysville's policy. The Joinder Complaints in the underlying action
contain the only allegations of negligence against ETC, Harleysville’s insured. The majority of
these aliegations do not, in any way, telate to the “usc” of a motor vehicle; instead the Joinder
Complaints allege ETC failed to properly secure the construction site to ensure its safety to the
public and failed to adequately control traffic at the site.”” For instance, Mass Electric and

Delaware River Commission in their Joinder Complaint allege that KTC was negligent in

*' Harleysvilie Insurance Policy, 4 (emphasis added).

32 Lebanon Coach Co. v. Carolina Cas. Ins. Co, 675 A.2d 279, 289 {F'a, Super. 1996).

13 See id.

4 See id,

* Erie Ins. Exch., 533 A2d at 1367.

* Lebanon Coach Co., 675 A.2d at 290,

*! See Siemen'’s Joinder Corplaint, 9§ 47, 54-55: Mass. Electric and Delaware River Commission's Joinder

Complaint, § 10.
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“failing to properly operate, control, manage, maintain, develop, design, approve, coordinate,
configure, inspect, install, place and/or construct road signs, markers, controls, traffic control
devices, guardrails, barriers, lanes or travel and/or roadway shoulders . . . and “failing to
properly communicate with and/or secure the assistance of local and/or state police to assist with
the implementation of changed or altered traffic pattemmns . . . ;"” allegations that deal with
ensuring that proper safety protections were present at the work site and not the “use™ of an
automobile. While, a few of the allegations could be construed to “arise out of” ETC’s “use” of
a covered automobile,'? there are sufficient allegations, as previously discussed, within the
Joinder Complaints to potentially implicate Harleysville’s coverage in this case. Therefore, the
Automobile |iability Exclusion of Harleysville's Commercial General Liability Policy does not
alleviate Harleysville’s duty to defend its insured, ETC, and this Court’s denial of Harleysville’s
Motion for Summary Judgment was proper.

B. Harleysville has a Duty to Defend its Insured, ETC, Because the Other

Insurance Provision of Harleysville’s Commercial General Liability Policy Does
Not Apply.

Harleysville claims that it has no duty to defend its insured, ETC, in the underlying action
because Harleysville's Commercial General Liability Policy should be treated as “excess aver™
any other coverage available to ETC, numely the Travelers’ Business Auto Policy. Harleysville

relies upon an Other Insurance provision in its policy, which states, in perfinent part:

7 Mass. Electric and Delaware River Commission’s Joinder Complaint, 1§ 10(c), (1).

*® The allegations dealing with ETC’s employce, James Schncider, and his “use” of an insured auto could be
considered causally related to the accident in that he maved the insured auto from its stance as a safety precaution at
the work site. See Mass. Electric and Delaware River Commission’s Joinder Complaint, % 10(h), (i), {k), (n)}-{0),
(1)-(u); Siemen's Joinder Complaint, §§ 33-46.
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b. Excess Insurance
This insurance is excess over:

(1) Any of the other insurance, whether primary, excess, contingent or on any
other basis:

* k¥

(d} Ifthe loss arises out of the maintenance or use of aircraft, “autos” or
watercraft to the extent not subject to Exclusion g. of Section I Coverage
A Bodily Injury And Property Damage Liability.*’

“Other insurance” clauses in insurance policies seek to limit an insurer’s liability when other

insurance is applicable to the loss."’

The Other Insurance provision in the Harleysville Commercial General Liability Policy
does not apply to alleviate Harleysville’s duty to defend its insured, ETC. As discussed in
Section I. A., supra, the allegations against ETC in the Joinder Complaints, which trigger
Harleysville’s duty to defend ETC, are not all related to the “use™ of an automobile. The
allegations raised against ETC claim that ETC was negligent in its failure to properly secure the
construction site 1o ensure its safety to the public and adequately controlling traffic at the site.?
Because the Other Insurance provision only applies where “the loss arises out of the maintenance
or use of . .. ‘autos,” this exclusion does not apply to alleviate Harleysville’s duty to defend
ETC in the underlying action. Therefore, this Court properly denied Harleysville’s Motion for

Summary Judgment.

“° Harleysville Insurance Policy, 11 (emphasis added).
L Harleysville Ins. Co. v. Aetna Cas. & Sur. Ins. Co,, 795 A.2d 383, 385 (Pa. 2002).
“Z See Siemen's loinder Complaint, §47, 54-55; Mass. Electric and Delaware River Commission’s Joinder

Complaint, § 10.
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Il. Tuis COURT PROPERLY DENIED TRAVELERS' CROSS-MOTION FOR SUMMARY
JUDCMENT AND FOUND IT HAS A DUTY TO DEFEND 1TS INSURED, ETC, IN THE
UNDERLYING ACTION BECAUSE ETC’S ALLEGED NEGLIGENT ACTS FALL WITHIN
THE COMMERCIAL AUTOMOBILE POLICY ISSUED BY TRAVELERS.

This Court properly denied Travelers® Cross-Motion for Summary Judgment and found it
has a duty to defend its tasured, ETC, in the underlying action because the claims against ETC

fall within Travelers’ Business Auto Policy and are not excluded by any policy provisions.

A. Travelers has a Duty to Defend its Insured, ETC, Because the Limit on
Insurance Provision of Travelers’ Business Auto Policy Does Not Apply.

Travelers claims that jt has no duty to defend its insured, ETC, in the underlying action
because Travelers already paid underinsured motorist (“UIM") benefits under the Business Auto
Policy to Chatley for his injuries in the accident, and, thus, the policy limits have already been
exhausted. Travelers points specifically to a Limit of Insurance provision in its Business Auto

Policy, which states, in pertinent part;

C. Limit of Insurance

Regardless of the number of covered “autos™, “insureds”, premiums paid,
claims made or vehicles involved in the “accident”, the most we will pay
for the total of all damages . . . resulting from any one “accident™ is the
Limit of Insurance for Liability Coverage shown in the Declarations.

& k¥
No one will be entitled to receive duplicative payments for the same
clements of “loss” under this Coverage I'orm and any Medical Payments
Coverage Endorsement, Uninsured Motorists Coverage Endorsement or
Underinsured Motorists Coverage Endorsement attached to this Coverage
Part.”’

** Travelers Inswance Policy, 5 (emphasis added).



1ravelers contends that under this policy language it is not obligated to defend its insured, ETC,
in the underlying action because it has already settied Chatley’s UIM claim and any further

payments under the Business Auto Policy would constitute “duplicative payments.”

Under Pennsylvania law, UIM insurance is designed to protect an insured from a

negligent driver of another vehicle who causes injury to the insured, but through no fault of the

insured, lacks adequate insurance coverage 1o compensate the insured for his or her injuries,**

UIM coverage is purchased to protect oneself from other drivers whose liability insurance
purchasing decisions are beyond one’s control and, thus, requires tWo or more insurance
contracts to be in play.® Generally, exclusions for duplicative recovery of general liability
coverage and UIM coverage are only upheld where there is a single tortfeasor in the accident
with only one insurance policy involved and not where two or more policies with two or more

joint-tortfeasors are at issue.'®

The Limit of Insurance provision in the Business Auto Policy issued by Travelers does
not apply in this cgse. There are multiple insurance policies in play and muitiple tortfeasors who
potentially could be responsible for Chatley's injuries. First, Gutierrez, the driver in this
accident, had his own insurance policy with a policy limit of $100,000, an amount which was
insufficient to cover John Chatley’s injuries. As such, the Travelers’ UIM policy was triggered
to help compensate John Chatley for his injuries. Second, ETC held liability coverage under the

Travelers’ Business Auto Policy. The Joinder Complaints in the underlying action raised

* See Eichelman v. Nationwide Ins. Co., 711 A.2d 1006, 1008 (Pa. 1998); sce also Nationwide Mul. Ins. Co. v.
Consenza, 258 F.3d 197, 2G9 (3d Cir. 2001} (analyzing and applying Pennsylvania substantive law),

' paylor v. Hartford Ins, Co., 640 A 2d 1234, 1238 (Pa. 1994),

% See Consenza, 258 F.3d at 209-14 (providing analysis and review of Pennsylvania case law dealing with
duplicarive recovery exclusions in automobile insurance policies); see e.g. Sturkie v, Eric [os, Group, 595 A.2d 151
(Pa. Super. 1991) (singlc vehicle accident, exclusion enforceable to prevent conversion of UIM henefits to liability
benefits): Newkirk v, United Serv. Auto. Assoc, 564 A.2d (263 (Pa. Super. 1989) (same), Wolgemuth v.

Harleysville Mut. Ins. Cu., 535 A.2d 1145 (Pa. Super. 1988) (same].
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allegations regarding ETC’s use of a covered automobile, allegations which could trigger the
liability coverage under Travelers” policy. As such, there are two separate insurance policics
implicated in this action and 1wo separate tortfeasors who are potentially at fault for Chatley's
injuries. Therefore, the Limit of [nsurance provision of Traveler’s Business Autc Policy does

not bar Travelers from having a duty to defend its insured, ETC.

B. Travelers has a Duty to Defend its Insured, ETC, Because the Allegations
Against ETC in the Underlying Action Fall Within the Coverage Provided in
Travelers® Business Auto Liability Policy.

Travelers claims that it has no duty to defend its insured, ETC, in the underlying action
because the allegations raised against ETC do not fall within the coverage provisions of its

Business Auto Policy. Travelers’ Business Auto Policy provides for coverage as follows:

Seetion I1 — LIABILITY COVERAGE

B. Coverage _
We will pay all sums an “insured” legally must pay as damages because of

“bodily injury” or “property damage™ to which this insurance applies,
caused by an “accident” and resulting from the ownership. mainienance or
use of a covered “auto_"_.“

. ; : o . o AR
Automobile insurance is designed to compensate victims for vehicle-caused injuries.

Accordingly, in determining whether the injury arose out of the ownership, maintenance or use

of the motor vehicle, we must look 1o the “instrumentality used to cause the injury”"” Thus,

there must be some causal connection between the injuries suffered by a claimant and the use of

" Travelers Insurance Policy, 2 (emphasis added).
“ See Smith v. United Servs. Auto. Ass’n, 527 A 2d 785, 787 (Pa. Super. 1990).

14 -
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the motor vehicle by an insured.’” “The causal connection need not rise to the level of proximate

causation; however, . . . the connection must be more than mere happenstancc_”s'

The allegations raised against ETC in the underlying action fall within the Business Auto
Policy issued by Travelers. The Joinder Complaints in the underlying action contain the only
allegations of negligence against ETC, Travelers’ insured. While the majority of the claims in
the Joinder Complaints against ETC allege that ETC failed to properly secure the construction
site to ensure its safety to the public and failed to adequately contro! traffic at the site,* there are
a number of allegations that could be construed to “arise out of” ETC’s “use” of a covered
automobile.” The allegations dealing with ETC’s employee, James Schneider, and his “use” of
an insured auto could be considered causaily related to the accident in that ke moved the insured
auro from its stance as a safety precaution at the work site.® Coustruing Travelers® policy
provisions in favor of the insured, ETC, there arc sufficient allegations within the Joinder
Complaint to potentially implicate Travelers’ duty to defend under its Auto Liability Policy.
Therefore, this Court properly found Travelers had a duty to defend ETC in the underlying action

and denied its Cross-Motion for Summary Judgment.

s 1d.
i .]i . o .

* See Siemen's Joinder Complaint, 1§ 47, 54-55; Mass, Electric and Delaware River Commission’s Joinder
Complaint, 4 10. ' _

%3 See Mass, Electric and Delaware River Commission’s Joinder Complain, §§ 10(h), (§), (k), (n)-{e), ()~(u),

Siemen’s Joinder Complaint, 41 33-46. )
* See Mass. Electric and Delaware River Commission’s Joinder Complaint. §§ 10(h), (j), (k). (n)-(0). ()-(u);

Siemen’s Joinder Complaint, 1§ 33-46.
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C. Travelers’ has a2 Duty to Defend its Insured, ETC, Because the Employer
Liability Exclusion of Travelers’ Business Auto Policy Does Not Apply to the
Allegations Raised Against ETC in the Underlying Action,

Travelers claims that it has no duty to defend its insured, ETC, in the underlying action
because the allegations raised against ETC involve injuries to an employee in the course and
scope of his employment, and, thus, fall within the Empioyer Liability Exclusion of its Business

Auto Policy. The Employer Liability Exclusion states, in relevant part:

“Bodily injury” to:

c. An “employee” of the “insured” arising out of and in the course of:
(3) Employment by the “insurcd”; or
(4) Performing the duties related to the conduct of the “insured’s”
business . .. .

Travelers contends that under this policy exclusion, it is not obligated to defend its insured, ETC,
in the underlying action because Chatley was an employee of ETC at the time of the accident. In
support of this contentivn, Travelers cites the Amended Complaint filed in the underlying action.
However, the Joinder Complaints in the underlying action, and not the Amended Complaint as
Travelers contends, contain the only allegations of negligence against ETC, Travelers® insured.
Therefore, this Court is confined to comparing only the allegations against ETC in the Joinder
Complaints to Travelers’ Business Auto Policy to determine whether Travelers has a duty to

defend.*®

The allegations raised against ETC in the upderlying action do not fall within the
Employer Liability Exclusion in Travelers® policy. Whether Chatley was an “employee” of ETC
at the time of the accident is not clear on the face of the Joinder Complaints. In the Mass,

Electric and Delaware River Commission’s Joinder Complaint, the allcgations against ETC

Travelers Insurance Policy, 3 (emphasis added), _
% See Kvacemer, 908 A.2d at 896 (holding that it was error for a court to look beyond the allegations in the
complaint and consider other sources in determining an insurer’s duty to defend).

17
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expressly deny that Chatley was an employce at the time of the acc ident.>” Further, the Siemen’s
Joinder Complaint claims that ETC is “judicially cstopped” from claiming John Chatley was an
employee of ETC because of previous worker’s compensation proceedings.*® Taking these
factual allegations as true and construing them in favor of Travelers’ insured, ETC, the claims
against ETC do not clearly fall within the Employer Liability Exclusion of the Business Auto
Policy. Therefore, this Court properly denied Travelers” Cross-Motion for Summary Judgment
and found that Travelers has a duty 1o defend its insured, ETC, in the underlying action because
the claims against ETC in the Joinder Complaints are potentially covered by the Business Auto

Policy.

¥ See Mass. Flectric and Delaware River Commission’s Joinder Complaint, § 8.
% See Siemen’s Juinder Complaint, 1§ 6-22, 28, 30.
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CONCLUSION

For the foregoing reasons, this Court properly denied Harleysville’s Motion for Summary
Judgment and Travelers’ Cross-Motion for Summary Judgment and found that each insurcr has a

duty to defend its insured, ETC, in the underlying action.

BY THE COURT:

DATE: /O /G“é‘ 2os2z Wﬂf_&-@&w

ROBERT J. MELLON, J.

19



