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DISSENTING STATEMENT BY FITZGERALD, J. FILED DECEMBER 10, 2013
I agree that there is no absolute right to a PCRA evidentiary hearing
and that a defendant may not later contradict sworn statements he made
during the guilty plea colloquy. Instantly, however, Appellant asserted that
he was unable to understand English and that his native language is Hindi.
The record further indicated that counsel, as well as the trial court, relied on
a Punjabi translator when performing the written and oral guilty plea
colloquies. This discrepancy—and the attendant possibility of a language

barrier despite the presence of a translator—gave rise to a question of fact
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regarding Appellant’s ability to understand the proceedings and the nature of
his statements to counsel and the court. Therefore, I would conclude that
Appellant was entitled to an evidentiary hearing to determine whether the
variance between Hindi and Punjabi affected his understanding of the
colloquy. If so, the court would then be required to consider whether
counsel took adequate measures to ensure that Appellant was aware of the
nature of the proceedings against him and whether any prejudice inured.

Thus, I respectfully dissent.



