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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37

F.I.R., IN THE SUPERIOR COURT OF
PENNSYLVANIA
Appellant
V.
E.R.R.
Appellee No. 1563 WDA 2013

Appeal from the Order dated August 29, 2013,
in the Court of Common Pleas of Butler County,
Civil Division, at No(s): FC 10-90410-C
BEFORE: BOWES, JENKINS, and FITZGERALD", JJ.
MEMORANDUM BY JENKINS, J.: FILED JULY 18, 2014
Appellant, F.I.R. (“Father”), appeals from the August 29, 2013 custody
order awarding sole legal custody and primary physical custody of the
parties’ children, P.R. (born in November of 1997), R.R. (born in July of
1999), T.R. (born in December of 2000), and N.R. (born in September of
2003) (collectively “the Children”)! to E.R.R. (*Mother”), and partial physical
custody to Father in accordance with a schedule.? We affirm.
On June 1, 2010, Mother filed a complaint for divorce, and a final
divorce decree has not been entered. On June 10, 2010, Father filed a

complaint for custody alleging that Mother left the marital residence, took

possession of the marital finances, and boarded a plane to the state of

* Former Justice specially assigned to the Superior Court.
1 Mother and Father are parents to their emancipated children, Y.R. and J.R.
2 See Child Custody Act, 23 Pa.C.S.A. §§ 5321-5340 (“Act”).
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Washington with the Children. That same day, the trial court directed
Mother to return the Children to Butler County in Pennsylvania. On June
24, 2010, the trial court entered an order directing Mother and Father to
have shared legal and physical custody of the Children.

On August 11, 2010, Mother filed an answer to Father’s complaint for
custody and filed a counterclaim for primary custody. Following a custody
conciliation hearing, the trial court entered an order on August 17, 2010,
directing Mother and Father to continue to share custody of the Children on
a week-to-week basis, and directing Mother and Father to undergo custody
evaluations with Dr. Bruce Chambers. During Dr. Chamber’s initial custody
evaluation in 2010-2011, he found the Children were well behaved and
recommended that shared custody should continue.

On October 13, 2010, the trial court appointed a guardian ad litem for
the Children. On September 30, 2011, the trial court directed Mother and
Father to enroll in co-parenting counseling and to participate with the
Children in family and individual counseling. On June 25, 2012, Mother and
Father agreed to participate in Family Group Decision Making through Butler
County Children and Youth Agency. On October 4, 2012, Mother filed a
petition for special relief requesting that Mother, Father, and the Children
should be re-evaluated by Dr. Bruce Chambers, and that a pretrial
conference should be scheduled. On October 31, 2012, trial court directed

Mother and Father to undergo custody re-evaluations with Dr. Chambers.
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Dr. Chambers performed an updated evaluation in 2012-2013, and
found that issues emerged with Children acting disrespectful to Mother and
her inability to manage the Children. Dr. Chambers found that Children are
disrespectful to Mother because Father lets the Children do as they please
and tells the Children that Mother is the “bad parent”. Dr. Chambers also
stated that Father does take responsibility for the Children’s behavioral
problems, but Father blames Mother for the Children’s rebellion. Dr.
Chambers recommended that one parent should be awarded sole legal
custody and primary physical custody because of Mother’s and Father’s
differences in raising the Children and their inability to communicate. Dr.
Chambers concluded that Mother is better suited to have primary custody
because she is able to provide stability for the Children, and that she is more
responsive in addressing the Children’s behavioral and developmental needs.

On July 16, 2013, a custody trial commenced, which concluded on July
22, 2013. On August 29, 2013, the trial court awarded Mother sole legal
custody and primary physical custody of the Children. On September 30,
2013, Father timely filed an appeal from the custody order entered on
August 29, 2013, along with a concise statement of errors complained of on
appeal, pursuant to Pa.R.A.P. 1925(a)(2)(i) and (b). In his brief on appeal,
Father raises the following issues:

1. Whether the [t]rial [c]ourt's [m]emorandum [o]pinion [and

o]Jrder of [the trial c]ourt dated August 29, 2013, is
supported by substantial evidence.
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2. Whether the [t]rial [c]ourt committed an error of law and/or
an Abuse of discretion in the issuance of [the]
[m]emorandum [o]pinion [and o]rder of [the trial c]ourt
dated August 29, 20137

Father’s Brief at 7.

Initially, we observe that, as the custody hearings were held after
January 24, 2011, the Child Custody Act (“Custody Act”), 23 Pa.C.S.A.
§§ 5321 to 5340, is applicable. C.R.F. v. S.E.F., 45 A.3d 441, 445 (Pa.
Super. 2012) (holding that, if the custody evidentiary proceeding
commences on or after the effective date of the Act, i.e., January 24, 2011,
the provisions of the Act apply).

In custody cases, our standard of review is as follows:

In reviewing a custody order, our scope is of the broadest
type and our standard is abuse of discretion. We must accept
findings of the trial court that are supported by competent
evidence of record, as our role does not include making
independent factual determinations. In addition, with regard to
issues of credibility and weight of the evidence, we must defer to
the presiding trial judge who viewed and assessed the withesses
first-hand. However, we are not bound by the trial court’s
deductions or inferences from its factual findings. Ultimately,
the test is whether the trial court’s conclusions are unreasonable
as shown by the evidence of record. We may reject the
conclusions of the trial court only if they involve an error of law,
or are unreasonable in light of the sustainable findings of the
trial court.

Id. at 443 (citation omitted).
We have stated:
[t]he discretion that a trial court employs in custody matters

should be accorded the utmost respect, given the special nature
of the proceeding and the lasting impact the result will have on
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the lives of the parties concerned. Indeed, the knowledge
gained by a trial court in observing witnhesses in a custody
proceeding cannot adequately be imparted to an appellate court
by a printed record.

Ketterer v. Seifert, 902 A.2d 533, 540 (Pa. Super. 2006) (quoting
Jackson v. Beck, 858 A.2d 1250, 1254 (Pa. Super. 2004)).

In M.A.T. v. G.S.T., 989 A.2d 11 (Pa. Super. 2010) (en banc), we
stated the following regarding an abuse of discretion standard.

Although we are given a broad power of review, we are
constrained by an abuse of discretion standard when evaluating
the court’s order. An abuse of discretion is not merely an error
of judgment, but if the court's judgment is manifestly
unreasonable as shown by the evidence of record, discretion is
abused. An abuse of discretion is also made out where it
appears from a review of the record that there is no evidence to
support the court’s findings or that there is a capricious disbelief
of evidence.

Id. at 18-19 (quotation and citations omitted).

With any custody case decided under the Act, the paramount concern
is the best interests of the child. See 23 Pa.C.S.A. §§ 5328, 5338. Section
5338 of the Act provides that, upon petition, a trial court may modify a
custody order if it serves the best interests of the child. 23 Pa.C.S.A.
§ 5338.

Section 5328 of the Act provides as follows.

§ 5328. Factors to consider when awarding custody

(a) Factors.—In ordering any form of custody, the court shall
determine the best interest of the child by considering all
relevant factors, giving weighted consideration to those factors
which affect the safety of the child, including the following:
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(1) Which party is more likely to encourage and permit
frequent and continuing contact between the child and
another party.

(2) The present and past abuse committed by a party or
member of the party’s household, whether there is a
continued risk of harm to the child or an abused party and
which party can better provide adequate physical
safeguards and supervision of the child.

(3) The parental duties performed by each party on behalf
of the child.

(4) The need for stability and continuity in the child’s
education, family life and community life.

(5) The availability of extended family
(6) The child’s sibling relationships.

(7) The well-reasoned preference of the child, based on
the child’s maturity and judgment.

(8) The attempts of a parent to turn the child against the
other parent, except in cases of domestic violence where
reasonable safety measures are necessary to protect the
child from harm.

(9) Which party is more likely to maintain a loving, stable,
consistent and nurturing relationship with the child
adequate for the child’s emotional needs.

(10) Which party is more likely to attend to the daily
physical, emotional, developmental, educational and
special needs of the child.

(11) The proximity of the residences of the parties.

(12) Each party’s availability to care for the child or ability
to make appropriate child-care arrangements.

(13) The level of conflict between the parties and the
willingness and ability of the parties to cooperate with one
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another. A party’s effort to protect a child from abuse by
another party is not evidence of unwillingness or inability
to cooperate with that party.

(14) The history of drug or alcohol abuse of a party or
member of a party’s household.

(15) The mental and physical condition of a party or
member of a party’s household.

(16) Any other relevant factor.
23 Pa.C.S.A. § 5328.° See E.D. v. M.P., 33 A.3d 73, 80-81, n.2 (Pa. Super.
2011).

After a careful review of the entire record, including the notes of
testimony, the applicable law, and the arguments of the parties, we conclude
that the thorough opinion filed by the Honorable P.]J. Thomas J. Doerr on
August 29, 2013, addresses the issues raised by Father and supports the
reasons for the trial court’s decision to award sole legal custody and primary
physical custody of the Children to Mother.*

Accordingly, we adopt the August 29, 2013 opinion of the trial court as
our own.

Order affirmed.

Justice Fitzgerald concurs in result.

3 Effective January 1, 2014, the statute was amended to include an
additional factor at 23 Pa.C.S.A. § 5328(a)(2.1) (providing for consideration
of child abuse and involvement with child protective services).

4 The opinion filed October 25, 2013 pursuant to Pa.R.A.P. 1925(a) relied on
the August 29, 2013 order in making the custody determination.
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Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 7/18/2014
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Following the piesentation of Father’s Emergency Petition for Speciel_ Relief, the Court

on Father’s Emergency Petitmn the parhes agreed to a shared legal and physwal custody
arrangement. | |
> On August 11, 2010 .Mother filed an Answer to Father s Complaint for Custody
Wl
along with her Counterclaim for Primary Custody. Following a Custedy Conciliation the
',Cou'rt entered an Order on August 17, 2010, dMng that the parties continue to share

custody of the_children on a week-to-week basis. The parties were also directed to _undergo

custody evaluations with Dr. Bruce Chambers.

Numerous peﬁﬁom for Contempt aﬁd Special Relief have been presented to the Court
in the ‘custod‘y matter, and many more in the divorce matter. On Octob_er 13, 2(‘)10,. Nicola
Henry-Taylor was appointed‘ as Guardian Ad Litem (“GAL”) for the minor children. On
| ~ September 30, 2011, the parties were direeted to enroll in eo-parenting counscling, as well as
partieipate with the children in feml;ly cbmlseIieg and indii)idual counseling. At the time and
place for a review hearmg on J?:e 25,2012, the parnes agreed to mcpate in Faxmly Group
Decision Makmg through Buﬂer (ieunty Chﬂc?ren and Youth Agency. Onég)ctober 31, 2012

the pan:les were.directed to undergWody rcevaluatx ons with Dr. Chambers.

In sum, over the past #hreé years the parties have engaged in constant litigation and
'have rarely been able to accomplish minimal cooperation. The GAL has filed multiple
Statements of Concern and Recommendations at times when the conflict has reached critical -
levels. The issues of cententiori have included: children refusing to follow the custody

schedule, availgbility of phone contact with non-custodial parent, discussing adult custody
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issues with children, school enrollment, discipline methods, allegations of abuse, and

I unilateral decisions regardmg mental health treatment. Thus, the Court bas become very

familiar with the troublesome dynamics of thc Rippee family. -

A _cﬁstbdy trial was held spanning five days and ending on July 22, 2013. At the

c%nch_zsion of trial counsel was directed to submit Proposed Findings of Fact, whereupon the

Court would take this matter under advisement. Following careful consideration of the

testimony and documentary evide‘nﬁé presented at fxial, this matter is now ripé for

disposition. | | ' |
LEGAL STANDARD

In all child custody cases & court's primary concern is the child's best interest. Boyer
v, Schake 799 A. 2d 124, 127 (Pa. Super 2002) This determmatxon is to be made on a case
by case basis. Speck v. Spadafore, 895 A.2d 606, 609 (Pa. Super. 2006), The custody court
has the obligation to weigh ail relevant factor-s that could affect the child's well l:;eing.'
Dorsey v. Freeman, 652 A.2d 332, 353 (Pa. Super. 1994). All other issues are deemed less
important than the child's physical, intellectual, moral, and wiﬁtual well-being. d. I:;deed,
even the rights of ‘natural parents are subordinate to the child's best interest. Karner V.
MéMahan, 640 A.2d 926, 932 (Pa. Super. 1994). In any action regarding the custody of the
child between the parenm of the child, there shall be no presumption that custody should be
awa:ded to apartlcular parent, 23 Pa.C S A § 5327(a)

Upon petition, a court may modify a custody order to serve the best interest of the

child, 23 Pa.C.5.A. § 5338(a). In ordeting any form of custody, the court shall determine the

‘ bes_t interest of the child by considering all felevan_t factors, giving weighted consideration to

' thosé factors which éﬂ'ect the safety of the child, including the following;
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Which party is more 'Iikely to encourage and permit frequent and centinuing

- gotitaeT between the ahild d another pary T T

@

(3)
@)

&)

(6}

(7}

(8)

©)
(10)

ay

(12)

The present and past abusé committed by a party or member of the party's
houseixold, whether there is a continued risk of harms to the child or an abused
party and which party can better prowde adcquate physu:al safeguards and
supemswn of the child.

-’Ij:e, parental duties performed by each party on behalf of the chﬂdt

The need. for staiai-lity and conﬁn'nity in the child's education, family life and
community Ii'fe{. : |

The availability of extended family.

The child's sibling relationships. -

The well-reasoned preference of the child, based on the child's matirity and

_]udgment.

- The attcmpts of a parent to turn the cIuId against the other parent, except in cases

of domestic vmlenqe where reasonable safety measures are necessary 1o protec,t
the child from harm.

Which party is more likely to maintain-a loving, stable, consistent andnurmring
relationship with the child adequate for the child's emotional needs |

Which party is mbre likely to attend to the daily physical, emotional,

_developmental educational and special needs of the child.

The promrmty of the res:dcnces of the parncs
Each party's avmiahllzty to care for the child or ability to make appropriate child-

CErt arrangements,




(13) The level of conflict between the paties and the willingness and ability of the
- -iiics 1o Caspérate wilh oné another. A party’s effort to protect 2 |
abuse by another party is not evidenice of unwillingness or inability to cooperate
with that party. R
(14) The history of drug ot aleohol abuse of a party or member of a party's household.
{15) The mental ;md ph)?sica.l condition of & party'or member of a party's household.
(16) Any other relevant factor. |

23PaCS.A. § 5328(a).
After considering the factors set forth in Section 5328 the court may award any of the

fo!lnwing types of custody if it is in the best mterest of the child:

(1) Shared physical custody. |

(2) Primary physical custody.

3) Partml physical custody.

(4) Sole physical custody.

(5) -Supervised physical custody.

(6) Shared legal custody,

(7) Solelegal custody. E oy
23PaC.8.A. § 5323(3)

Physma.l Custody is “the actual phys:cal possession and control of a child” 23
Pa.C.S.A. § 5322." Legal Custody is “the legal right to make major demswns affecting the
best interest of a minor chﬂd, mcludmg, but not limited to, medical, religious and aducatmnal

decisions.” Id With these principles of law established, the Court returns to the instant

_ mattci' before it.
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 DISCUSSION
TH case 1sexcept:onallydlfﬁcultbecauseevery available option tonnprovcthc |
children’s curreat situation is fq: from ideal. Mother's environment is overly rigid, cﬁusing
tht;. children to rebel. Father's ;nvironment is overly lenient, re:mlﬁhg in thc children feeling
empowered 10 . behave without accountahxhty The problems that have arisen with the.
| cluldren s behawor are caused by the mconmstencles between the parents’ contrastmg ,
enmo;zments. Both pattics are at fault for their mnbﬂlty to communicate and adapt thenr
parenting styles to develop consistency betwccn. households. Upon careful consideration of
the tmﬁ_mouy presented at trial, it is the Court’s conclusion that shared custody is presently
not an option in this césc. 'I_‘herefnre,' one parent must be granted primary physical custody
and solc legal custody of the children, | |
' Court—a.p?ointed’ Custody Evaluator, Dr. Bruce Chambers, tgstiﬁed ouﬂining. his -

assessment of the case, which was s‘imilar.tu the Court's observations. [t is well established
- that the Court is required to-consider the opinions of experts, but it is not bound by these
- opinions aﬁd l_mé.a responsibility fpr making its own detcrminaﬁons. Jécqb v, Schulerécob,
923 A.2d 473 (Pa. Super. 2007). The Court need not accept the ‘rcﬁommendation ofa coun-
sppointed expert Na'mzandv Nomland, 813 A2 850 (Pa. Super. 2002). Farthermore, the
i Court is not bound even by the umcontradicted recommcndanon of thc evaiuator ng v,
King, 889 A2d 630 (Pa. Super 20035).. The Cowt finds Dr Chambers’ testlmony, repurt and
recommendation to be credible and performhed to a rcasonable degree of psychological
certainty. Tize Court has carefully weigiled and _considered the s.ame in incorporating it into
this decision. | |

- Dr. Chambérs placed the difficulty of thé instant matter in perspective by stating that,




in over five hundred cases in which he performed custody evaluations, this one is in the top

! ﬁve most unusualhiiieed,Dr Chambers desﬁi‘_ib@d this case as “nothmgbutunusual”
However, Dr. Chambérs also ﬁoted a-classic pattern whereby the children align with the
parent that is lesé strict and adopt @t‘pmnt's beliefs. The Court concurs with Dr.
Chambers that what is easier for the children is not ﬂﬁays best. | |
| Dr. Chambers noted thé history of the parties’ relationship in that they did not even
remotely fit together from the very begigning, howéve'r',. somehow mutual dysfunction
brought them together. The disturbed marital dynanncs played out through child reating.
Father was in the background and Mother ran the shov? in a very strict environment with
liberal corporal punishmé_nt. Yet, there.was no conflict in parenting styles because Father
passively went along with Mother's structurc Prior to the parties’ separation the children -
ﬁrem devel opmenfally on track because of this consistency.

 Dr. Chambers" initial custody evaluation and report took place in 2010-2011. At that

time he found the children fo' be polite and well behaved. Dr. Chambers' initial
recommendation was that Shaﬁad cllmtody shouid continue, However, he observed red flags
that the situation may go down hill because contrasting parenting styles may lead to
problems. : S '

- Dr. Chambers performed updated evaluations in 2012-2013, and fou_ﬁd tba.tlthe
situation had deteriorated rapiﬁly. Issue# emerged with the children acting disrespectful to
Mother and her inability to manage them Dr. Chambers attributes this to the difference in
parenting styles. The children aligned with Father because his environment is easier. Active
messages werc ;élated in Fatﬁer’s environment, whether intentional or unintentional, These

- messages 'inclﬁ‘ded: discussing financial matters with the children, negative comments about




Mother, and reinforcing that Mother was the “bad parent,”
~Dr. Charnbets noted significant deteriotation of the children’s functioning in the use
of foul language and viewing age-inappmpriaté television in Fathér’s environment. Dr.
Chambers witnessed blatant pmfanity and disrespect towards Mother in his interview ‘with
Philomena. He cited comroborating sources who witnessed the children’s dxsresxzect for
Mother, including the children’s therapists, the GAL, and the staff of Specialty Ovtreach
Services, o | |
Dr, Chambers noted that Father did not acknowlédge responsibility for the children’s

behavior, as Father felt that all the problems were the result of the children’s rebellion against -

Mother’s ri_gidity. Dr, Chambers described Mother as “guthoriterian” and Father as “laissez-

faire.” It is Dr, Chambers’ behef that the “authoritative” parenting style is most effective, in
which the parent sets limits .but givcs the children some choices. He found that Mother bas .
made more progress towards becoming authoritative than Father. |

Dr Chamhers believes that the children are generahzmg their dtsrespectﬁll behavmr
towards Mother in that they now feel it is acceptable to treat anyone with chsrespc:ct If the

behaviors are not addressed immediately, Dr. Chambers is concetned that the children have

41 .po chance of properly ﬁmctidnjng in life. . Howevet, Dr.-Chambers noted. that there is no

magic bullet. The Court concurs with Dr. Chambers that the best case scenario may be
mitigation of the damage that has already been done.

D_r; Chambers recommends that a'priﬁr.&y #arém: needs to be chosen based upon the
severity of the problems. He beﬁeves that Mother is better suited to be primary qustodian
because she is more responsive in attempting to address the cﬁldmn’s behavior gnd

developmental needs. Mother is also able to provide the stability that Father lacks. Dr.
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Chambers found that the parties possess no ability to have a minimum level of

commumcatlon Thus, he recomtimends that Mother have sole lepal custody to temove the ™

obstacles caused by the parties’ inability to communicate. The Court concurs with Dr.
Chambers that one parent must be awarded primary physical and sole legal c_ustody, as the
parties have failed m their 'attémpt at shared custody.
Upon consideration of the factors provided in 23 Pa.C.8.A. § 5328(n), the Court finds
as follows: | |
(1)  Which party is more ﬁkely to encourage and permft freq-ue_.nt and continning
caﬁtaelt between the child and another party: |
Mother claims that she took off with the children_to Washington at the time of
separation to escape an abusive ﬁﬁaﬁom She &id not file & i’rotectidn from Abuse action at
that time. Since that time Mother has been sufficien in permitting contact between Father

and the chilgn, subject to g Protection ﬁom Abuse acnon that she ﬁled agamst Father on

babalfofb _—

/
Thete have b@ issues with -efusmg to go to Mother’s house. Father claims
that he encourage‘o g0, but he has not been sufficiently suppertive of the chlldren s

contact with Mother, father,-dgés not want o put pressure Onbo go with Mother, but

this demonstxatésl to thé children a lack of support by Father for their relationship wi'rh |
Mother. An example of this is when Tiggsingp handed Mother a contract purported to be
W bY T“The contract contained conditions that Mother had to accept in order for.
_m go with her. Father was prcsent when A)mcumd but was once again pa.sswe
and unsupporuve It is Father's role to explain t*hat such demands on Mother are




inappropriate and that 'l~ does pot dictate the conditions of the parent ~child |

relahonshxp
(2) The present and paet abuse committed by a party or member of the party's
household; whether there is 2 continued'risk of harm to the child or an abused party

and which party can better provide ndequate physlcal safeguards and supervision of

the child: B _ | y o Jb
In the year 2000 there were allegations of sexual abuse by Father towaxds*
‘No criminal charges were filed. The state detectives were involved and determined that the
a]iegaﬁons were uﬁfounded. After the pe.rties’ separation Father was investigated again on
similaf allegations. The allegations were again determined to-be ﬂnfounded. Upon & review
of the reeord and considereﬁoﬁ of tﬁe testimony presented, the Court finds that there has been
no sexual abuse by Father.
~ Mother ﬁled a Protectlon fmm Abuse action on hchalf of T.gamst Father,
c1a1m1ng that Father told TRgumghin angerthat he was going to kill him. Afier the temporary
Order was in effect for six months the matter was dismissed. The Court finds that much of
the behavier that Mother perceives in Father as 'abusive is exaggerated, This appears to be
part of Mother’s personality to be fearﬁﬂ and paranmd | ‘
‘ (3) The parental duties performed by each party en. behalf of the child:
" Father wotks from home as an independent contractor for Wesnnghoese. He works
from 8:00 a.m. until 5:00 p.m. in his home office and is able te keep an eye on Athe children,
He makes the children breakfast in the morning. After school the children read or watch

television until Father prepares dinner at 5:00 p.m. The children do their homewerk and are




R

© up until midnight™™

in bed at 9:00 p.m. On the weekends the schedule is more “loose” and the older children stay -

Mother raised the children as babiés and Father participated more as they became

toddlers. Mother has historically been the primary caregiver, The parties agreed when they

were together that Father would work and Mother would stay home with the children.
Mother also home-schooled the children for eight years. Mother cantinues to handle all of

the children’s doctor appointments,

Mother is currently working eight to twenty hours per week at Pier One. She is also

tﬂkmg classes in pursuit of an MBA degree 'I‘he children’s grades began to detenorate last

year, so Mother implemented a homework hour after school. This has bt_aen effecuve and the -

children’s grades have imprp-ved,'#lthough Mother’s approach to the homework hour has

~ been overly rigid. Mother also implemented a chore chart which has had a positive effect on

the children’s compliance.

The Court finds that there is some level of structure in Father’s t_anvironmt, but the

diﬁ‘emﬁce between the parties” households ié deirinientai to the children,  As the children

need the consistency of one primary household, the Court finds that Mother is better suited to

provide the disciﬁline_ and structure that they need to overcome their behavioral issues. .

(4) The need for'stabﬂitf_ and continuity in the qhﬂd‘s educaﬁpn, family life and
co:ﬁmu:,lity life: . | |
Fé.ther would prefer that the children to be raised in the Christian religion but he does

not feel that the particlﬂar denomination is as important, Father now takes the children to

church bﬁt he did not attend regularly when the parties were together. The clﬁlﬂren have

rebelled against the Catholic Church as a result of Mother having forced her religious beliefs




upon them,

pmvi_oué_ly participated in afler-school activities, but Father c_:la:ims they are no longer
interested. Fathér asserts that he does encourage other activities besides-acadenﬁi:s,.but he
doesn’t want to force thém. Mbthc:: explained that the children had to drop out of activiﬁeé
at Aquinas Académy when they transferred to iaublic schoo], but éhé is encouraging them to
become involved agam Mother proiiides msponaﬁoh to acti\'rities'during Fathex’s custody
time. Based upon the tésﬁinony presented, the Court finds that Mother is more likely to
‘facilitate the children’s involvement in activities.
(5) The availability of exténded family: -
 Neither party has much extended family involvement. Mother’s parents reside in the
state of Washmgfon. and visit with the chﬂdren once per year. Father's extended farﬁily
resides in Idaho. _ | | |
©) | ’flie‘ child's sibling mhﬁomhips: _

Father represented-that.the children interact well and are very close. M_ofher reports
that the children have recently become more disrespectﬁﬂ to each other. She claims that the
sibling rclanonsh;\%s are detenoranng and they -dre violent beyond normal fighting. The
Court notes that M expressed fear of violence from her brothers. Although the
children reportedly behave better at Father’s house, Father is also somewhat oblivious to the
children’s obvious behavioral issues that mulﬁple witnesses have observed. '

(7} The well—reasoned‘preference of the child, based on the child's maturity and

judgment:

"The children’s activities are now limited o those available” at §otiool ™ They ™|
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The Court interviewed the children in Chambers. As expected, the children generally -

{1~ expressed-a: preference for Father's envifofent; as it 1§ casier and 1éss sirict, “The children "

also generally expressed resentment that the Catholic religion has been forced upon them-by
Mother. | |

The Court is concerned that the children are not engaged in any activities, which
would be a welcome- distracﬁon from the fainily cb@ict The parties must support the
ghﬂdren’é intere_st in acﬁvitiés by providing regular transportation as much as practicﬁble.

Ag incident was also mentioned where Mother fell down and told the éhildrcn_ that
they must say that Father pushed hcr. The Court ﬁnds the testimony of the children to be
crediblel that Father did not push Mother. 'i‘his is~ concerning to the Court and"devalues
Mother’s credibility. Mother -appears determined to percei\}c Father’s actions as abusﬁe.
lHdwever, the Court dor;s not perceive evidence in the children’s behavior of Mother
ﬁndermining their relationship with Father, as they do not speak negativeljr of him. . o

| The Court finds that -Moﬂl'er’s environment has been overly .su:iqt, céusiﬁg the
chil&ren to rebel. However, in light of the cﬁildrén's receﬁt behavior, tﬁc structure which
Mother prﬁvides compared to Father renders Mother’s'énvironmgnt preferable to the Court.
Mother smust contiue to work on the, less rigid parenting methods that she has learned
through COHHSeling_%g; Mqﬂlqr continues to push too hﬁrd, the children will continue to rebel.
8) | The attempts of a parent to furm the child agaihst the other parent, except in
cases of domestic violence w;'here reasonable safety measures are necessary to protect
the child from harm: | | |

Father represented that the chiidren ask him questions regarding | the divorce

proceedingg, but he does not answer because of the Court Orders prohibiting the parties from
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dismis_sing édult issues with the children, However, the Coﬁrt finds that there is an indication
|- that F-at_her'has'discusséd"ﬁna:ncerr‘e‘lﬁti‘ﬁ‘g"té"‘él_iil’c’l"ﬁﬁ'ﬁfxﬁﬁ'ﬁ&iﬁéﬁﬁ"Wiﬂi"ﬂié”ﬁﬁilﬂiéﬁf"“fﬁé" b
exact level of Father’s awarenéss and inteﬁt of his undermining of the cﬁild:en's relationship
with Mother ig unkﬂown. “Yet, it is clear that Father is not sufficiently suppbrtive.

| _ Fathe;’s behavior does riot relieve Mother of responsiﬁility, as she has undermined
her relationship with the children through her overly rigid and' inflexible approach. In
*addition, the Court finds that the baseless PFA action filed by Mother against Father on
behalf ogwas not a rezsoneble safety measure necessary to protect the children from
(9)  Which party is more likely to maintain a loving,.stabl_e, consistent and nurturing
relationship with the child adequate for the child's emotional needs: "
| The parenting styles of the parties are in stark contrast. Mother is autocratic and
Father is more open to discﬁssion. Father believes that the children do not respond as well to’
blaﬁk»and-white rules as they get-older, and that Mothe.r’_s approach is not as well acceﬁted.
‘Fa'therdescribes Ius style of diﬁéipline as “discussion based,” which is “less corporal” than
Mother’s. Father takes away the children’s television and video ganie privileges for
~discipline. Father explained that the:older children reinforce the rules in his environment
“like the Waltons.” Father desifes for the children’s re!a_tidnship with Mother to improve, but
he wants Mother to change, Moﬁm used tb‘emﬁloy corporal puhishment but has not done so‘ |
since 2007, _

Mother lamented that there has beén a change in her relationship with the children, It

used to be very loving but the children are ﬁow disrespectful to Mother, The first couple

days after the children return from Father’s custody are rough. They shove Mother and call




her names. Mother believes it is important th_af the children learn respect for authority

" becaiise Society s based Upon, ralés. This 18 consistent with the testimony of Brenda Alter |
kgudmg the children's disrespect for adults, as well .as Dr. Chambers’ testimony regarding
the need for the children to be able to function in society,

Mother also reported that the children have been exhibiting concemning behavior.
They have been drawmg and writing about disturbing subjects. The'yused‘to'be modést but

-the boys and girls are now changing in front of each other and exhibiting ov&ly sexualized -

behaviors. ' . |

' The combination of the parties® contrasting styles is having a negative effect on the
children, Father’s lack of discipline has conveyed to the children that they need not fear
conseqﬁences for their actions. Mother is not withoﬁt fault, as her style has caused the
children.m rebél. At thisrpoint‘ the qhﬂdrén need to be reined in and Mother is more @ﬁable

- of doing that. Mother has demonstéxed an effort to change while Father is content with the

children's current behavior, . The Court chooses Mother's disciplined apj:roach over Fath;ér’ §

Inissez-faire approach in the "'hope that the children are able to get back on 'track

develépmental.ly. |

»@0) Which party is more likely to gttel_id to the daily tbhysicgl, emotional,
developm’e_ntal, educational and special needs of the child: |

Father does not think the children’s therapy is effective and believes they are turned
off by so much therapy. Based upon the families’ current level of dysfunction, the Court
finds that therapy is necessary. The Court believes that the transition to Mother having |
primary custody Will require as much therapeutic assistaﬁce as pos_sible.. The Court finds that

Mother is better able to respond to the children’s mental health needs.




However, the Court notes that Father was not included in Mothet's decision to admit
o Western Psychiatric Hospitsl. Mother also did not tell Thomas that she was
taking him there. Mother claims that it was an emergency situation as Thomas Was_

threatening to kill himself.

Father believes the children are developing appropristely. In light of Dr. Chambers’
testimony that the children’s hehavior has rapidly declined, the Court is concemed with
Father's level of awareness regarding the children's development, Fath& represented that
there arc typically no issues with the childreﬁ in Father’s environment, and hé would not
- changc the way he raises them. | o
The Progmm Director ef Specialty Outreach Semces Brenda Alter, testified
regarding her in-home pbgcrvanons. Dunng Ms. Alter’s visit to Mother’s home, she found
the children to l;e very disrespeoﬁd and inappropriate, In contrast, Ms. Alter found the
children to be very resP%tﬁﬂ and persoggble in Father’s home. Hoﬁavc_r, in Father's home
Ms. Alter observed YRS and Mhaes laying on the couck emhraciﬁg each other in a

manner that she found concerning.

Ms, Alter did not find one ﬁomehdld better than the other but noted that the children:
are absblqtely affected by the differences, The Court notes that the children’s poor beﬁaﬁor
has been reported consisténtly across other envitonments except for f;‘ather's household,
according to the teétimony of the other witnesses at trial. The Couﬂ’s conclusion is that the
children’s lbehavior is better at Father’s household because they are permitted to do as .they
please, with the result being that they are unable to follow rules in pther environments.

Testimony was p:esehted regarding an incident where MOther“ took *n‘s

phone from her whep she discovered disturbing text messages of a sexual nature from
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m t0 a recipient th Mother believed to be a twenty-two-year-old man, Father was
" | inable to view the Text messages becauseMother erased them, Father discussed the incident™ |
with Philﬁmena-and was satisfied with her explanation. Father did not support Mother taking
away her phone. F stated.thar he would have supburted discipline if it was wananted,
but taking awa'y-W’s phone was “mentally damaging.” |

Father has discussed with the r%dmn thiir__ use of inappropriate language, but the
'language has persisted. Father permits 8 and/fm to play the video game “Call of
" Duty,” and feels the game is age appropriate. The game is rated for ages seventeen and
older. The Court is famitiar with Cal]. of' Duty and is concerned about the frequency of use
that Father penmts The Court finds that the gﬁme is not appropriate for younger childr‘;en.
{11). The proximiiy of the residences of ﬁe parties:

- The parties reside in close proximity in the same schaol district.

(12) Each party's availability to care for the child or ability fo make apprﬁpriate
child-care arrangements:

There dqe# not appear to be any issues r?garding child-care aﬁangemcnts. Both
parties are usually at home with the children, Mother has a support group of friends-in the
local area who help_out with the children, Father does not have a support group énd asks .
Mothez; for help at ﬁmes.. ' _
(13) - The level of conflict between the parties a]'ld. the willingness and ability of the
parties to cooperate with one aﬁother. A.‘party's effort to protect a child from abuse by

another party is not evidence of unwillingness or inability to cooperate with that party:

The parties are ugable to communicate at a minimal level, The parties attempted co-

parenting counseling and Family Group Decision Making without success. Shared legal




T

custody is not possible at this time but the parties shall attempt to improve by continuing co-

: ﬁparmtmgﬁclumg U SO,

(14) The history of drug or alcohcl abuse of a party.or‘ member of a party's
household: |
| This factor is not an issue in this case.
: (15) ‘The mental and physical condition of ; party.or member of a party's household:
| . There are no menta} or physical health issues that significantly affect the parties' |
'ability to parent. The pa:ticé and the children shall continue to participate in family
counseling as previoixsiy directed. | |
(16) | _Any other relevant i'ictot": - |
Pursuant to the Order of Court entered on May 10, 2013, the Court considercd the
issues raised in Mother's Motion for Contempt and. Sanctions end took the matter under
advisement pending the conclusion of testimony at the custody tnal Upon consideration of
the testimony presented at trial, the Court does not find that sufficient evidence was
preéented én the allegations in Mother’s Motion to ‘support a finding that Father .was m _
contempt of the Order of Court ent;-ered on Aﬁgust 17, 2010. Therefore, Mother’s request for
cqunsel-fees i.s denieds... '

In addition, regarding Father’s Motion m'termiriaie GAL and Reimbursement of GAL

| fees, the Court finds that it is in the best interest of the children that the GAL remains

. tepresenting the interests of the minor children. The children’s transition to Mother's

primary physical custody will likely be difficult, and the' GAL will be crucial in providing

representation for the children. The cost of the GAL shall be allocated equally between the

parties.

R SO PO
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 CONCLUSION

The partxes are unable to commxmxcate at the minimum level necessary for shared
legal custody at this time. If the parties nnprova their communication through co-parenting

counseling, the Court will consider shared legai custody in the future. The Court is

concerned wﬂh the ch:ld:en ] detenorahng behavior and the undermining by Father of the

children’s relatmnshxp with Mother Mother has demonstrated a w:llmgness to cormct some

of the negative aspects of her parentmg. Mother is also better able to provxde the structure,
discipline, and developrental needs of the children.
Having carefully weighed and considered the testimony and documentary evidence

presented at trial, and upon a review of the fecord, and upon consideration of the factors as

listed in 23 Pa.C.S.A. § 5328(a), and for the reasons as stated herein and on the record at

4rial, the Court ﬁhds_that it is in the best interest of the children that Mother have sole legal

<custody and primary physical ¢ustody of the children, subject to Father's partial physical

custody as prowded in the following Order.

~ Accordingly, the Court enters the followmg Order




