J-561018-14

2014 PA Super 279

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
PENNSYLVANIA
Appellee

V.

STEVEN ANDREW ZIRKLE

Appellant No. 233 WDA 2014

Appeal from the Judgment of Sentence of December 3, 2013
In the Court of Common Pleas of Crawford County
Criminal Division at No.: CP-20-CR-0000143-2009

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
PENNSYLVANIA
Appellee

V.

STEVEN ANDREW ZIRKLE

Appellant No. 234 WDA 2014

Appeal from the Judgment of Sentence of December 3, 2013
In the Court of Common Pleas of Crawford County
Criminal Division at No.: CP-20-CR-0000147-2009

BEFORE: FORD ELLIOTT, P.J.E., WECHT, J., and STRASSBURGER, J.”
OPINION BY WECHT, J.: FILED DECEMBER 18, 2014

*

Retired Senior Judge assigned to the Superior Court.



J-561018-14

Steven Andrew Zirkle appeals the December 3, 2013 judgment of
sentence. We affirm.

The trial testimony supports the following recitation of the material
facts of the case. After church, on the morning of December 21, 2008,
Christy Hamilton drove other church members to their homes. Notes of
Testimony (“N.T.), 11/16/2009, at 95. On her way to one of their homes,
Ms. Hamilton passed her own home and saw an unfamiliar truck in her
driveway. Id. at 95-96. When Ms. Hamilton returned home, the truck was
still in her driveway. Id. at 98-99. Upon entering her house, Ms. Hamilton
saw things had been disturbed. For example, the drawers of her dining
room hutch were open and items were hanging out of the drawers. Id. at
118. Other rooms also had been ransacked. Ms. Hamilton went to the
hallway and saw Zirkle rush out of her bedroom. Id. at 119-20. Zirkle
pushed Ms. Hamilton aside and told her not to follow him or he would shoot
her. Id. at 120. Zirkle then got into the parked truck and drove away. Ms.
Hamilton called the police. Id. at 122. After Zirkle left, Ms. Hamilton
discovered that some money, including rolled coins and silver certificates,
was missing. Id. at 126. This incident was the basis for the charges filed
against Zirkle at CP-20-CR-0000147-2009 (hereinafter “"Case 147").

On December 21, 2008, Douglas Robertson and his wife, Terry, also
went to church, leaving their home around 10 a.m. N.T., 11/17/2009, at
95. At approximately 11 a.m., they received a call from their daughter-in-

law, alerting them that someone had broken into their home. Id. at 97.
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When they returned, the house was in disarray and the front door jamb was
broken. Id. at 98-99. However, nothing was missing from the house. Id.
at 100.

On the same morning, Loretta Chase’s husband and daughter left for
work. Id. at 141. Ms. Chase went to work on her family’s farm around 8
a.m. Id. at 142. She called her son, Matt, to come to the farm to help her.
Matt arrived around 10:15 a.m. Id. at 142-43. Upon his return to their
home around 11:15 a.m., Matt called Ms. Chase to tell her that someone
had been in their home. Id. at 144-45. The house had been ransacked and
Ms. Chase noticed footprints on the deck outside the home. Id. at 146. The
incidents at the Williams’ and the Chases’ houses formed the basis for the
charges filed against Zirkle at CP-20-CR-0000143-2009 (hereinafter “Case
143").

Pennsylvania State Trooper Christine Lench responded to Ms.
Hamilton’s call to the police. Id. at 170. Trooper Lench observed footprints
in the snow leading to the front door of the Hamilton residence. Id. at 174.
While interviewing Ms. Hamilton, Trooper Lench received a call about
another break-in nearby. Id. at 179.

Trooper Lench then reported to the Robertson home. Id. at 189.
Trooper Lench again found footprints in the snow on the front sidewalk and
the back porch. Id. at 191, 194. While investigating the Robertson home,
Trooper Lench learned of the Chase investigation and informed those

troopers to look for footprints. N.T., 11/18/2009, at 9. Trooper Lench then
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went to the Chase home and found more footprints in the snow. Id.
Trooper Lench took photographs of the footprints at all three locations.
Trooper Lench opined that the footprints at all three houses matched each
other. Id. at 11.

Corporal Kurt Sitler, then a trooper, was assigned to the investigation.
N.T., 11/19/2009, at 18. An anonymous caller provided information about
Zirkle being involved in the crimes, by telling police that the person who
committed the crimes lived with a woman named Denise. Id. at 20.
Through inquiries to the Meadville City Police and the state parole office, the
police learned that Zirkle was the person described by the caller. Id. at 21-
22. The police received a second anonymous phone call telling them where
they could find Zirkle's truck. Id. at 28-29. The police found the truck and
took Zirkle into custody. Id. at 30. Zirkle had silver certificates in his
pocket. Id. at 31. Ms. Hamilton identified Zirkle in a photographic array.
N.T., 11/16/2009, at 123-23. Ms. Hamilton identified the silver certificates
as the ones that were taken from her home. N.T., 11/19/2009, at 33. Ms.
Hamilton also identified Zirkle’s truck as the one that had been in her
driveway. Id. at 34. The police recovered rolls of coins from Zirkle’s truck.
Id. at 35.

Trooper Richard Pottorf, a member of the Forensic Unit, photographed
the scenes, including the shoe impressions. N.T., 11/18/2009, at 90, 101.
Trooper Pottorf collected fingerprints, but they did not match anyone in the

database. Id. at 99-100; N.T., 11/18/2009 Vol. II, at 10-11. Trooper
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Pottorf determined that the tread pattern on Zirkle’s boots was consistent
with the footprints left at the three homes. Id. at 23-24. Trooper Pottorf
took Zirkle’s boots and gloves into evidence. He also fingerprinted some
rolled coins that were found in Zirkle's truck, but did not find any usable
prints. Id. at 33-35. Trooper Pottorf found glove impressions on the
Robertson doorknob and determined that Zirkle's gloves matched those
impressions. Id. at 43. Trooper Anthony Delucio, an expert in impression
evidence, determined that Zirkle’s boots could have made the impressions at
the three houses, which was the best that he could say given the conditions
of the prints. Id. at 104.

The trial court summarized the procedural history of this case:

[Zirkle] was charged at [Case 143] with two counts of burglary,
two counts of criminal trespass, and one count of criminal
mischief, 18 Pa.C.S. §§ 3502(a), 3503(a)(1)(ii), 3304(a)(1),
respectively, and at [Case 147] with one count each of burglary,
criminal trespass, terroristic threats, theft by unlawful taking,
and receiving stolen property, id. §§ 3502(a), 3503(a)(1)(ii),
2706, 3921(a), 3925(a), respectively. The two cases were
consolidated for trial, at which Zirkle was self-represented [with
stand-by counsel], and he was convicted on all ten counts. On
January 27, 2010, he received an aggregate sentence of ten to
twenty years of imprisonment at each case, to be served
consecutively, with credit for 403 days of presentence
incarceration.

Zirkle filed post-sentence motions for acquittal, for a new trial,
and for sentence modification, which were all denied, and
judgment of sentence was affirmed on appeal to the Superior
Court. A timely filed petition under the Post Conviction Relief Act
(“"PCRA"), 42 Pa.C.S. § 9541 et seq., resulted in the
reinstatement of Zirkle’s right to appeal to the Pennsylvania
Supreme Court for discretionary review, but [allocatur] was
denied on December 27, 2012.
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Zirkle filed his second pro se PCRA petition on or about June 24,
2013, which [the PCRA court] treated as his initial petition and
appointed counsel to represent him. In his counseled Amended
Post-Conviction Relief Act Petition, Zirkle claimed, inter alia, the
ineffective assistance of counsel in failing to argue on appeal
that his three criminal trespass convictions were erroneously
graded as second rather than third-degree felonies, because
entry was made through unlocked doors without the use of
force. [The PCRA court] agreed! and vacated his sentence,
deferring ruling on all other issues raised in the Petition. Zirkle
was resentenced on December 3, 2013 [and received an
aggregate sentence of 205 months (seventeen years and one
month) to 480 months’ imprisonment, reducing his minimum
sentence by almost three years], and has timely filed post-
sentence motions for judgment of acquittal and for
reconsideration of his sentence.

! [The PRCA court’'s memorandum and order] was

entered on October 17, 2013, and the Pennsylvania
Supreme Court subsequently held that an error in grading
an offense concerns the conviction rather than sentence
legality and is waived on appeal if not raised before the
trial court. Commonwealth v. Spruill, 2013 WL
6134824, _ A.3d __ (11/22/2013). Zirkle's charge of
criminal trespass was graded as a second degree felony
(“F-2"), as discussed infra, whereas the evidence
established criminal trespass only as a third degree felony
(“"F-3"). This error in grading was not raised at sentencing
or in a post-trial motion, and was therefore waived on
appeal to the Superior Court, contrary to the remark at
footnote 10 of [the PCRA court’'s] Memorandum.
Consequently, Zirkle’s appellate counsel may not have
been ineffective for failing to raise it. Granting Zirkle post
conviction relief was nevertheless appropriate, in light of
the ineffective assistance of his post-trial counsel in failing
to raise the grading error in Zirkle’s original motion for
acquittal.

Trial Court Memorandum & Order, 1/7/2014, at 1-2 (emphasis in original).
On January 7, 2014, the trial court denied Zirkle's post-sentence

motions. On February 6, 2014, Zirkle filed a notice of appeal. On February
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12, 2014, the trial court ordered Zirkle to file a concise statement of errors
complained of on appeal pursuant to Pa.R.A.P. 1925(b). On March 4, 2014,
Zirkle complied. On March 12, 2014, the trial court filed its opinion pursuant
to Pa.R.A.P. 1925(a), in which it incorporated its January 7, 2014
memorandum and order.

Zirkle raises the following issues for our review:

1. Whether the Trial Court failed to follow the general principles
within the sentencing guidelines when it sentenced [Zirkle]?

2. Whether the Trial Court abused its discretion when sentencing
[Zirkle]? Specifically, [Zirkle] believes that the Trial Court’s
sentence was disproportionate to the crimes for which he was
convicted. All told, for burglarizing three (3) homes, [Zirkle]
was sentenced to 205 months (seventeen years and one
month) to 480 months (forty years) of incarceration.

3. Whether the Trial Court erred in denying [Zirkle’s] Motion for
Reconsideration of Sentence?

Zirkle's Brief at 3.
Although phrased differently, all of Zirkle’s issues involve a challenge
to the discretionary aspects of his sentence. Our standard of review is as

follows:

Sentencing is a matter vested in the sound discretion of
the sentencing judge, and a sentence will not be disturbed
on appeal absent a manifest abuse of discretion. In this
context, an abuse of discretion is not shown merely by an
error in judgment. Rather, the appellant must establish,
by reference to the record, that the sentencing court
ignored or misapplied the law, exercised its judgment for
reasons of partiality, prejudice, bias or ill will, or arrived at
a manifestly unreasonable decision.
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Commonwealth v. Hoch, 936 A.2d 515, 517-18 (Pa. Super.
2007) (citation omitted).

The right to appellate review of the discretionary aspects of a
sentence is not absolute, and must be considered a petition for
permission to appeal. See Hoch, 936 A.2d at 518 (citation
omitted). An appellant must satisfy a four-part test to invoke
this Court’s jurisdiction when challenging the discretionary
aspects of a sentence.

[W]e conduct a four-part analysis to determine: (1)
whether appellant has filed a timely notice of appeal; (2)
whether the issue was properly preserved at sentencing or
in a motion to reconsider and modify sentence; (3)
whether appellant’s brief has a fatal defect; and (4)
whether there is a substantial question that the sentence
appealed from is not appropriate under the Sentencing
Code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super.
2010) (citations omitted).

Commonwealth v. Buterbaugh, 91 A.3d 1247, 1265-66 (Pa. Super.
2014).

Here, Zirkle has filed a timely notice of appeal and has preserved his
issues in a post-sentence motion. Zirkle has also included a Pa.R.A.P.
2119(f) statement in his brief. Therefore, we must determine whether Zirkle

has raised a substantial question.

A substantial question will be found where an appellant advances
a colorable argument that the sentence imposed is either
inconsistent with a specific provision of the Sentencing Code or is
contrary to the fundamental norms which wunderlie the
sentencing process. At a minimum, the Rule 2119(f) statement
must articulate what particular provision of the code is violated,
what fundamental norms the sentence violates, and the manner
in which it violates that norm.
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Commonwealth v. Mastromarino, 2 A.3d 581, 585-86 (Pa. Super. 2010)
(citation omitted).

In his Rule 2119(f) statement, Zirkle argues that his sentence was
excessive. He lists three reasons why the trial court abused its discretion in
sentencing. First, he argues that the trial court assigned too much weight to
the impact of the crimes on the victims. Second, he contends that the court
should not have ordered the sentences to run consecutively. Finally, Zirkle
argues that the trial court failed to consider sufficiently that the crimes were
“temporally continuous actions.” Zirkle’s Brief at 11.

Zirkle's first contention challenges the weight that the trial court gave
to the various factors that it considered in sentencing Zirkle. Specifically,
Zirkle argued that the court was unduly influenced by the victims’
statements. However, we have held that a claim that a court did not weigh
the factors as an appellant wishes does not raise a substantial question.
Commonwealth v. Bowersox, 690 A.2d 279, 281 (Pa. Super. 1997)
(citing Commonwealth v. Osteen, 552 A.2d 1124, 1128 (Pa. Super.

1989)).1

1 Even if we were to reach the merits of this claim, Zirkle’s argument is

belied by the record. At sentencing, the trial court heard about Zirkle's
completion of violence prevention programs while in prison and that he was
no longer abusing drugs and alcohol. N.T., 12/3/2013, at 12, 15. The court
recognized this progress and Zirkle’s expression of remorse. Id. at 17. The
court cited the victims’ statements of fear and distress caused by the

burglaries and the destruction caused by Zirkle during the burglaries. Id. at
(Footnote Continued Next Page)
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Zirkle’s remaining arguments address the trial court’s decision to run
the sentences consecutively. He asserts that the consecutive nature of his
sentences renders the aggregate sentence excessive. He also argues that,
because the crimes happened in close temporal proximity to one another,

the court should have ordered the sentences to be concurrent.

We have stated that the imposition of consecutive rather than
concurrent sentences lies within the sound discretion of the
sentencing court. Commonwealth v. Lloyd, 878 A.2d 867,
873 (Pa. Super. 2005) (citing Commonwealth v. Hoag, 665
A.2d 1212, 1214 (Pa. Super. 1995)). Long standing precedent
of this Court recognizes that 42 Pa.C.S.A. § 9721 affords the
sentencing court discretion to impose its sentence concurrently
or consecutively to other sentences being imposed at the same
time or to sentences already imposed. Commonwealth v.
Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing
Commonwealth v. Graham, 661 A.2d 1367, 1373 (Pa. 1995)).
A challenge to the imposition of consecutive rather than
concurrent sentences does not present a substantial question
regarding the discretionary aspects of sentence. Lloyd, 878
A.2d at 873. “We see no reason why [a defendant] should be
afforded a ‘volume discount’ for his crimes by having all
sentences run concurrently.” Hoag, 665 A.2d at 1214.

Commonwealth v. Johnson, 961 A.2d 877, 880 (Pa. Super. 2008)
(citations modified).

However, we have recognized that a sentence can be so manifestly
excessive in extreme circumstances that it may create a substantial

question. Commonwealth v. Moury, 992 A.2d 162, 171-72 (Pa. Super.

(Footnote Continued)

19. It is clear the court considered Zirkle’s arguments but weighed the facts
and imposed its sentence.
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2010). When determining whether a substantial question has been raised,
we have focused upon “whether the decision to sentence consecutively
raises the aggregate sentence to, what appears upon its face to be, an

n

excessive level in light of the criminal conduct in this case.” Mastromarino,
2 A.3d at 588 (quoting Commonwealth v. Gonzalez-Dejusus, 994 A.2d
595, 599 (Pa. Super. 2010)).?

Here, the criminal conduct included three counts of burglary, three
counts of criminal trespass, one count of criminal mischief, one count of
terroristic threats, and two theft counts. While a seventeen-year-and-one-
month minimum sentence may seem harsh at first blush, given the charges
involved, it is not so manifestly excessive as to raise a substantial question.
Additionally, that the crimes occurred in close proximity is not dispositive.
Zirkle is not entitled to a “volume discount’ because the various crimes
occurred in one continuous spree.” This challenge does not raise a
substantial question. Gonzalez-Dejusus, 994 A.2d at 599. Zirkle has not
raised a substantial question and we do not reach the merits of his appeal.

Judgment of sentence affirmed.

President Judge Emeritus Ford Elliott joins the opinion.

2 Judge Strassburger’s insightful concurrence articulates many important

and compelling concerns regarding our inability to reach the merits of
certain sentencing-related claims and the procedural difficulties of Pa.R.A.P.
2119(f). While we are sympathetic to those well-argued views, we are
bound to follow our precedential law.
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Judge Strassburger files a concurring opinion.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 12/18/2014
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