J-579026-16

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
PENNSYLVANIA
Appellee

JOSHUA MANNERS

Appellant No. 3590 EDA 2015

Appeal from the Judgment of Sentence August 25, 2015
In the Court of Common Pleas of Chester County
Criminal Division at No(s): CP-15-CR-0004304-2014
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Joshua Manners appeals from the August 25, 2015 judgment of
sentence! imposed by the Court of Common Pleas of Chester County
following Manners’ convictions for driving under the influence of alcohol
(*DUI"), unauthorized use of automobiles, and various summary offenses.?

We affirm.

! In his notice of appeal, Manners purports to appeal from the order
denying his post-sentence motions. However, an “order denying post-
sentence motions acts to finalize the judgment of sentence for purposes of
appeal. Thus, the appeal is taken from the judgment of sentence, not the
order denying post-sentence motions.” Commonwealth v. Chamberlain,
658 A.2d 395, 397 (Pa.Super. 1995).

2 Manners was convicted of one count each of DUI, 75 Pa.C.S.
§ 3802(a)(1), and unauthorized use of automobiles, 18 Pa.C.S. § 3928. He
was also convicted of the following summary offenses: driving on roadways
laned for traffic, 75 Pa.C.S. § 3309(1); following too closely, 75 Pa.C.S.
§ 3310(a); driving on divided highways, 75 Pa.C.S. § 3311(a); driving
(Footnote Continued Next Page)
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On October 4, 2014, Manners and Eugene Goeser attended a mutual
friend’s wedding in Delaware. After the wedding reception, Manners
obtained the keys to Goeser’s vehicle from the valet at the venue without
Goeser’s knowledge. While driving Goeser’s vehicle northbound on Route 1
in Pennsylvania, Manners lost control of the vehicle, which crossed the
median and struck a southbound-traveling vehicle operated by Susan
Cornett. When Pennsylvania state troopers arrived at the scene, the vehicle
operated by Manners was lying on its side on the right shoulder of the
southbound lane, and Cornett’s vehicle was resting against the guardrail.
Manners refused field sobriety tests and was arrested for DUI. The trial

court further found:

[Manners] admits he was driving Dr. Goeser’s vehicle [on]

the night in question . . . [but] Dr. Goeser testified that
[Manners] did not have permission to drive his car that
night. . ..

. . . Dr. Goeser testified that the plan was for Dr. Goeser to
pick [Manners] and his date up from the hotel, drive to
their friend’s wedding, leave the car there, take a taxi cab
home, and then pick up his car the next morning. They
made these plans because all parties were planning on
drinking that night.

Opinion Pursuant to Pa.R.A.P. 1925, 4/29/16, at 4 (*1925(a) Op.”).>

(Footnote Continued)

vehicle at safe speed, 75 Pa.C.S. § 3361; and careless driving, 75 Pa.C.S.
§ 3714(a).

3 The trial court misidentified the applicable rule as “Pa.R.C.P. 1925”
rather than Pennsylvania Rule of Appellate Procedure 1925.
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Following a two-day bench trial, the trial court convicted Manners of
DUI, unauthorized use of automobiles, and related offenses. On August 25,
2015, the trial court sentenced Manners to 1 to 6 months’ incarceration
followed by 2 years’ probation and made him work-release eligible after
serving 14 days of his prison sentence. The trial court also ordered Manners
to pay restitution as follows: $300.42 to Cornett; $5,000 to Blue Cross Blue
Shield; $9,627 to State Farm Insurance Company; and $4,300 to Goeser.

On September 3, 2015, Manners timely filed post-sentence motions,
challenging the sufficiency of the evidence to support his convictions and
requesting a modification of his sentence. After an evidentiary hearing, the
trial court denied the post-sentence motions on November 2, 2015.
Manners timely appealed to this Court.

On appeal, Manners raises the following issues:

A. Whether the Commonwealth failed to present evidence
sufficient to establish beyond a reasonable doubt that
[Manners] did not reasonably believe that the owner of
the vehicle in question would have consented to the
operation of the vehicle had he known of it pursuant to
18 Pa.C.S. §3928(b).

B. When [Manners] made application for appeal bail at
sentencing, was it vindictive and/or based on
impermissible sentencing factors to increase the
amount of jail time [Manners] would have to serve from
three days to fourteen days to become work release
eligible?

C. Did the trial court rely on impermissible sentencing
factors or considerations

i) when it informed [Manners] it was bad timing [for
him] because of an unrelated homicide;
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i) when the court commented how its college
students were embarrassed of [Manners] and
thought he testified poorly.

D. Whether the trial court’s restitution order was illegal in
that it was:

i) speculative and unsupported by the record as to
the $4300 ordered to Eugene Goeser; and

i) unsupported by the record and \violated
[Manners’] due process rights as to the $4500 to
Blue Cross/Blue Shield.

Manners’ Br. at 3-4.

Manner first argues that the evidence was insufficient to support his
conviction for unauthorized use of automobiles because the evidence
established that Manners reasonably believed that Goeser would have
consented to Manners’ use of his vehicle had he known about it. When
reviewing a sufficiency of the evidence claim, we must determine whether,
viewing the evidence in the light most favorable to the Commonwealth as
the verdict winner, there was “sufficient evidence to enable the fact-finder to
find every element of the crime beyond a reasonable doubt.”
Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa.Super. 2001)
(quoting Commonwealth v. Hennigan, 753 A.2d 245, 253 (Pa.Super.
2000)). In applying this standard, “we may not weigh the evidence and
substitute our judgment for [that of] the fact-finder.” Id.

The trial court addressed Manners’ sufficiency claim in its opinion and
properly concluded that the evidence was sufficient to support Manners’

conviction for unauthorized use of automobiles. In particular, in light of the

testimony of the vehicle’s owner and surrounding circumstances, the trial
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court found the evidence sufficient to prove that Manners did not reasonably
believe the owner would have consented to Manners’ operation of the vehicle
had the owner known about it. We agree with and adopt the trial court’s
reasoning. See 1925(a) Op. at 3-5.

Next, Manners argues that the trial court’s decision to increase
Manners’ prison sentence from 3 days to 14 days before he could become
work-release eligible was vindictive and that the trial court relied on
impermissible factors in imposing the sentence.* We review a trial court’s
sentencing determination for an abuse of discretion. Allen, 24 A.3d at
1064. We will not find an abuse of discretion “unless the record discloses
that the judgment exercised was manifestly unreasonable, or the result of

|II

partiality, prejudice, bias or ill-will” or demonstrates “such lack of support
. as to be clearly erroneous.” Id. (quoting Commonwealth v. Walls,

926 A.2d 957, 961 (Pa. 2007)).
The trial court thoroughly addressed Manners’ discretionary aspects of

sentencing claims in its opinion. We agree with and adopt the reasoning of

4 Manners’ claims challenge the discretionary aspects of sentencing.
We will review these claims because Manners: (1) filed a timely notice of
appeal; (2) raised the sentencing claims in his post-sentence motions; (3)
included a Pennsylvania Rule of Appellate Procedure 2119(f) statement in his
brief; and (4) raised a substantial question that his sentence is inappropriate
under the Sentencing Code. See Commonwealth v. Batts, 125 A.3d 33,
43 (Pa.Super. 2015), app. granted in part, 135 A.3d 176 (Pa. 2016); see
also Commonwealth v. Allen, 24 A.3d 1058, 1064-65 (Pa.Super. 2011)
(recognizing that appellant’s claim that sentence is excessive because trial
court relied on impermissible factors raises substantial question).
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the trial court, which properly concluded that it did not rely on impermissible
factors or otherwise abuse its discretion in imposing sentence. See 1925(a)
Op. at 8-16.

Finally, Manners argues that the trial court’s restitution order is illegal
because the record does not support the restitution granted either to Goeser
or to Blue Cross Blue Shield. A claim that a restitution order is unsupported
by the record challenges the legality, rather than the discretionary aspects,
of sentencing. Commonwealth v. Redman, 864 A.2d 566, 569 (Pa.Super.
2004). “[T]he determination as to whether the trial court imposed an illegal
sentence is a question of law; our standard of review in cases dealing with
questions of law is plenary.” Commonwealth v. Hughes, 986 A.2d 159,
160 (Pa.Super. 2009).

After our review of this issue, we conclude that the restitution order is
supported by the record for the reasons stated in the trial court’s opinion.
We agree with and adopt the trial court’s reasoning. See 1925(a) Op. at 16-
20.

Judgment of sentence affirmed.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 12/16/2016
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COMMONWEALTH OF PENNSYLYANIA - IN THE COURT OF COMMON PLEAS
- CHESTER COUNTY, PENNSYLVANIA
CCRIMINAL ACTION -- LAW
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Nicholas J. Casenta, Jr., Chiet Deputy District Auomey for the Commonwealth

Jason R. Antemne, Esquire. Attorney for the Delendant

OPINION PURSUANTY TO PuR.C.P, 1925

Defendant. Joshua Manners., has appealed from the judgment of septence enteres
against him on September 2. 2013 and from the cowrt’s Order dated November 2. 2015
detying his Post-Sentence Motion o Modity Sentence, iy Opinion 15 filed pupsaant
Pu RAP. 1925

Following a two-day bench trial. defendunt was found wuilty on April 13, 2013 of one
(11 count of Driving Under the Influence of Aeohol - General Impairient (75 PaCS AL
SIROZeai( niereinafer "DUIT and vne (1) count ot [ nauthorized Use of Automabiles (18
Pa.u%.A,0 $3928). The wiah judae alse found ham cuilty of the summary oftenses of Driving on
Roadways Laned fur Traftic — Driving within Single Lane (75 Pa.C.5A §3309(1)). Following:
oo Clasely (73 Pa.C S A §33100a)). Drving on Divided Highways (75 Pa.C.S:AL 3331 I(an.f
Driving Vehicle at Safe Speed (75 Pa.C.S.A. §5361). and Careless Driving (75 Pa.C.S. A,
§371da)). He was sentenced on August 25, 2013 w a term of {-6 months imprisonmcm%
followed by two (2) vears of probation  He was made eligible for work release afier serving l:lf
davs

Defendant filed a Posi-Sentence Moton to Modily Seitence un Septamber 3, 2013 and,

a hearing on the Motion was held on Ocetober 8, 2013 The Motion was denied on November 1.

ST




2015 Defendant filed his uppeal an November 23, 2013, On Novenmber 30, 2015, defendant
was ordered to file a Concise Statement of Maners Complained of on Appeal.

an extension of time within which w© file his Concise Statement,

February . 2015, Iy his Concise Statement, he alleges the following:

See Defendant’'s Concise Statement of Matters Complained of on Appeal

Sl

th

Was the evidence sufficiens to conviel the Defendant of the erime of
W

Unavthorized Use of a Motor Vehicle 1§ PaC.S. $3928 when the
Coammonwealth did not prove bevond a reasenable doubt that lhe
Defendant did not reasonably betieve that the owuer of the vehicle would
have consented to the operation of the vehicle had he knuwn of it
pursuant 10 $3928¢h)7

When defense sounsel made application fur appeal bail at sentencing
wag it vindictive or unsupported by permissibie reasons on the record
when the trial court increased the ameunt of jail iime Defendant would
have to serve from three days to (14) fourteen days o become wark
release elhigible!

Did the mial court rely o impernussible factors in sentenc ing the
Detendan: which restlted in o harsh and excessive senlenee &

Was the avidenes sutficient o convict the Detendant of the crime of

Driving Under the Influence of Alcaho! ¢r a Conwolled Substance -
Geperal [mpaitment 75 Pa.C.5. §3802x) as to the element of “incapable
of eafe driving

Whether the ifial vount’s sestitution order was illegal i that 1w

2. Did not take into account the amount of restitution that the
Defendant could afford to pay:

b, Was speculative and unsupported by the racord as to the 34300
ordered w Dr. Goesner at the time of sentencing:

¢ Violated the Defendant’'s due process rights as to the $3000 w
Rlue Cross/Blue Shield. and the $4.300 to be paid 1o Dr. Croeser.

address each ol these issues. stanting with defendant’s challenges to the sufficiency

evidence.

After recelving

defendant filed same on

The caurt

wik

of !;hc*
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1. The Commonweaith produced  sufficient evidence 1 convict the
Defendant of the crime of Unauthorized Use of a Motor Vehele ‘

!
Defendant vlaims that the evidence introduced at trial was insufficlent to sustain |

convictjon for Unauthorized Use al'a Motor Vehicle because the Commonwealth did not prove;
1

H

beyomd a reasonable doubt that the defendant did not reasonably believe that Dr. Guesér would!
i
i

have consented w the operation of the vehicle had he known about it

in evaluating the sufticiency of the evidenve. e lest s whether, viewing the
evidence in the light most favorable to the Commonwealth, and drawing all
reasonable inferences tavorable w he Commonwealth, there s sufticient
evidenee o enable the trier af fact to find ¢very element of the crime beyond a
reasonabte doubt. The Commonwealth may sustai its burden of proving every
elempent of the crime beyond a veasonable doubt by means of wholly
circumsiantal evidence. Moreover. in applying the above test. the entire trial
record must be evaluated and all evidence actually received must be considered.

whether or not the trial court’s rulings thereon were correct. Finallv. the trier of
fact. while passing upon the credibility of witnesses and the weight t be

afforded the evidence produced. is free to helieve all. part, or none of the
evidence.

Commenwealth v, Hoskins. 403 A2d 3210 59707 ¢ Pa. 19790 Citations onntted). S alwo,

4

Commonwealth v. Brown. 711 A2d 444 (Pa. 19981 Commomvealth v. Chambers, 399 A.2d,

63U (Pa. 1992,

reasonable doubt that

18 Pa.C.S.A, §3928 provides:
§ 3928, Unauthorized ase of automobiles and other vehicles

(2) Offense defined,—-A person is guilty of @ misdemeanor of the second degree
if he operates the autamobile. airplane, motoreycle, motorboat. or other motor-
propelled vehicle of another without consent ot the owner.

(b} Defense.--lt is a defense to prosecution under this section that the actor
reasonably believed that the owner would have consented to thie operation had
he known of it

1
()

PR Pa.C S AL §3928. Thus, pursuant @ the statute. the Commonwealth must establish Heyond a

{13 the defendant operated the automobile belonaing o Dr. Goesel. and



|
§

(2} the defendant’s operation of the auromobile was without Dr. Goeser’s consent. See 18]

Pa.C.8. §3928. Pa. Standard Jury Instruction 15.3928(B1(Crim) states:

15.3928B (Crim) U?\EAI.E’["HOREZE_D USE OF AUTOMOBILES AND
OTHER VEHICLES—DEFENSE “

%
Evidence has been presented m this case that the defendant believed that the
owier would have consented to the operation of the vehicle if {he] [she] had !
known about it. The effect ot this evidence is to pravide the defendant with a 5
defense to the crime of unauthorized use of {an awtomobile] {a& vehicle] provided .

that the defendant’s belief was reasonable, Therefore, you should find the
defendant not cuilty unless you find bevond a reasonable doubt that the
defendant did not believe that the owner would have consented to the operation
of the vehicle if {he| [she] hiad hnown abour it or that such a belief was
unreasonable in the circumstances.
Pa. Standard Sury Instruction 13.3928(BY Crimy).
Based on the record. 1t is clear that the Commenwealth presented ample estimony and:
i
evidence from which the fact finder could find that every element of the crime of | Unauthorized!
Use of a Motor Vehicle was established bevond a reasonable doubt, Defendant admits he was!

driving Dr. Goeser's vehicle the night in question, satstying the element of the offense.
With regard w the second ¢lement. D, Goeser testitied thay defendant did not have permission:
go-ddrive Ids car that night. NT, 214/05, po LIS

Defendant tried to claitn that he reasonably believed Dr. Goeser would have let him?
drive the vehicle. He based this opinion on the fact that, when detendant and Dr. Goeser wereé

in college eight (8) vears prior, Dr. Goeser let defendant use his car on at least two i}

occasions to. make quick trips to the store.  On the night in question. however, Dr Goeser:

testified that the plan was for Dr. Goeser to pick detendant and his date up from the hotel, drive!
to. their friend’s wedding. leave the car there, take a taxi cab home. and then pick up his car the
next morming. N.T. $7i4/13, p. 110, They made these plans bevause all parties were planning

on dninking that night, This evidence is supported by defendant’s own testimony. in which he

e




stated that he obtained business cards for two (2) taxt cab companies {rom the hotel before they|
went o the wedding, NT. #1545 p 24 The trial judge as fact-finder found Dr. goveser s
testimony  credible and determined that the defendant’s account was not credible. H‘mg
|
conclusion is supporied by the revord,  Thus, based on the record. 1t 1s clear that the!
Commonwealth presentad ample esumony and evidence from which the fact-finder could ﬂudé
that every element of the crime of Unauthorized Lose of a Motor Vehicle was &stablisht:d%
bevond a reasonable doubt. Accordingiy. the cowrt finds that the evidence mtroduced at Lz‘iaii
was sufticient as 2 matter ol haw to support the guilty verdict for this crime and theretore, the.
defendant is not entitled to relief on this basis,

3. The evidence was sufficient to convict the Defendant of the crime of Driving

T
Under the influence of Alcohial or a Controlled Substance - General hupairment
75 Pa.CC.5. 83802{a) as 1o the element of “mcapable of sale driving

Defendant was convicted of DU under 75 Pa.C .S AL §3802ta)( L. which provides:
An individual may not drive, operaie or he wnoactual physical conuol of the
movement of a vehicle after imbibing 2 suificient amount of alcohol such tht
the individual is rendered incapable of safely driving. operating or being
actiial physical control of the movement ol the vehicle,

73 Pa.C.S AL §3802(a) 1) Detendant argues that there was insutficient evidence to support a

finding that he was “incapable of sate driving.” Based upon the testimony presented at trial.

the cotirt disagrees.

At trial. witness Edna Velez testified that while she was driving, the defendant’s car wis |
suddenty directly behind her, N.T. 414715, p. 33, She was travelling approximately 33 m‘l“é
per hour and the defendant’s vehicle was travelling faster than that. N.T. 4144135, p. 27,320
The defendant then hit his brakes. causing his car o swerve, cross into the median, hit zlwf

embankment and Dip over a couple times, landing on its side. NT #1415 p. a7

Lfy
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Witness Susan Comett also testified at tial, She stuted that she saw defendant’s vehicle!

come down the hill, hit the embankment and shdot up in the air fike a whale. {t went straighzé
up. then came down op its side and started to rofl NI 4714705, p. 36, It then hit er.%
Cornett’s car. Her car started spinning until it hit the quardrail, NJT. 4/ 14783, p. 36-37.
!

Trooper Daniel Wetzel of the Pennsy lvania Staie Police Department also testified a t.hef;

trial. He stated that he was only aboul two miles away from the accident scene when he hcardi

i

U about it on the police radio. (e was at the seene i abow 60 seconds. N1 #0415 p 320

When he got there, he saw an SUV {ying on s side and 2 smadler sedan up againgt the
§ ' .
" guardrail. NT. 4714715, po 520 The detendant was already out of his vehicle and was sitting on
H

the guardrail. Trooper Wetzel asked defendais if anvone else was inthe vehicle and he replied
that he didn't know. Seveeal police personnel then spent at least 20 minutes searching the area
to see if they could locate anvone else. N b5 p 5453,

While Trooper Wetzel was speaking 1o the datendant he could smell alephat an his
breath. When he was asked whether he had anvthing to drink that night. the defendant at first
denied that he had been drinking. Trouper Wetzel then wld him that he vould smeil the odor of
aleoho] and the defendant stated that he had a beer or two earlier that evening. NT 4 1415 0p
30. 3

Frooper Wetzel asked defendant who the vehicle he was driving belonged to. Al tirst.

i1 defendant claimed it was areatal, NoU. 14150 p. 67-68. After he was informed that the
velicle was not registered to a rental company, he stated that he borrowed 1t from @ triend. \[
i

;i‘ 41485, p. 68,

lrooper Wetzel asked the defendant w walk over to his patrol vehicle. During the

walk. defendant’s gait was very unsieady and he stumbled multiple times. N.T. &14715. p. 36,

6 -




His speech was slurred and he was stammering N DO H TS p 37, He did not have Jnx
obvious injuries and he did not want wny medical teatment. N F LS p 3T "f'rm;nerg
Wetzel asked him to perform Leld sobricty tests and the defendant refused. He just kept say ingé
that he wanted to speak to his Bther. ST 4148150 po 390 U wvas clear o Trooper Wetzel tlmt%
‘ f
defendant was intoxicated so he placed him under arrest for DUL NT. 41413, p. 60,

The detendant was ransported 1o Jennersville Hospital for a blood test. Trooper Wetrel.
read him his €' Connei! warnings. but detendast retused the bload test, again saving he wirted
w speak to his father. NT. 4 115 po o4 He was then ken bach 1o the barracks. where he
was eventually picked up by Dr. Goeser aud lus mother.

Trooper Wetzel (estified ai the wial that “there’s no doubt in ns mind he was under the

infiuence of alcohol and was incapable ol safe driving that night” T, 1403 p. 71 e

bases his opindon an his waining. expeflence. s interaction wiih the defendant that fight. bix
speech. his walking and bisbasic moter shills - 1d,

Further. Dr. Goeser testified tni the defendant had approximately seven drinks thal
Aight and that he tell down onee or twiee winle dancing. N T F 413 po 114 TIS A He
thought defendant was intoxicated that night. N p. LT

Trooper Emily Dressler of the Pennsylyvania State Police Department also testified at the
trial of this mater. She stated that she was ravelhng wouthbound on Rouate 1 when she saw a
vehicle on i side and on fire, Deteadant was sull in the driver's seat of the vehicle when she
approached.  He then elimbed vut uf the vehigle un His osen, N.T. & 1515, po 6. She walked

hipt over w the suardrail, His gait was very unbalanced, he couldn’t walk straight and he was

off kilter, N.T 4715733 p. 7 She asked hom i he was ohay and he replied that he was hie.



When talking to him. she noticed that his speech was incoherent. It was very badly slurred and
she noticed an odor of aleoholic beverage. N.T. 4/15/15,p. 7.

Based on the foregoing. the court finds that the Commonwealth produced ample
evidence to prove that defendant was intoxicated W the point that he was incapable of sate
driving. This is supported by the fact that defendant appeared o driving wo fast and had !

stan on his brakes and swerve to avoid hitting another vehicle. This caused him to lose control

of his vehtele, which then shot into the air. When it came back down. it started flipping mu
It bit another car, causing  to spin witil it slammed into the guardrail. He couldn’ tell the
roopers that amived oo the scene whether anvorie else was in the car. causing them to waste
motre than 20 minutes searching the area. There was a strong ador of alcohol coming from the
defendant, and hus speech was sturred, stuttered and stammering. He also had a very unsteady;
gail, At first, he denied having anything to drink that night before admitting that he had. ini
fact, drank that night, He also wied to claim that the velicle he was driving was a rental. H*u'i
also refused to do field sobriety tests and refused io ke a blood test. Taking all of this into-
account. it is clear that the Commonwealth proved bevond a reasvnable doubt that the
defendant was incapable of safe driving due w imoxication that night. Accordingly, defendant s
claim must fail.

2. The trial judge propetly made defendant eligible for work release atter
serving fourteen (14) days in prison

In this case. the Commonwealth was seeking a sentence of at least two (2) months m
prison, which was in the aggravated range of the sentencing guidelines. The defendant, on thc
other hand. was requesting a sentence in the standard range of three (3) to six (6) days in prison’
followed by two (2) years’ probation. Defendant. wha is a teacher. was trying to minimize his

time away from school. Cognizant of this {act, the Commonwealth ed w get the sentencing.

O



heating done m June 5o that his weaching schedule would not be impacted. Due to a request for|
continuance filed by the defendant, the hearing did not oceur until August 25, 2015, The
Commonwealth objected to the defendant’s request for continuance because it was trying o

work around defendant’s teaching schedule so that defendant could serve his ume before the

school year began. The dispute between the parties as o when the sénencing hearing would
occur got heated between the parties.  The couwrt had to intervene and specially listed the !
hearing for August 25, 2015 By that time, unbeknowast 1o the court, the school at which !
detendant taught already started for the school vear.

Prior to the hearing, the Commonwealth filed a Memaerandum in Aid of Sentencing, in .
which 1t requested a jail sentence of 2 — 6 months tor the DU and a consecutive 2 vears .

i

probation for the Unauthorized Use of a Motor Vehicle charge. The Commonwealth also:

'
stated that i did nor oppose work release for the defendant. Even though the defendant did not
know what bis sentence woull be, he wids aware that the Cnmmonpwealth was requesting
significant jail time.

[ an atlempt to minimize detendant’s abseoce from schoel while wking into accc).um.:
the serious nature of the charges. the court sentenced him 1w one {1} o six (6) momhs;
incarceration, but he was made eligible for work release after three days. At the time thc?

;
sentence was handed down, the court was under the impression that defendant was going to:
serve his time inumediately so that be could get back to his students as soon as possible. fu wus !
net until the court announced the sentence that it learned for the first time that the defendant
was not going to report 1o the prison immediately aftter the hearing. The following exchange :

aceurred at the sentencing hearing:

THE COURT: | think this 1s an extremely serous case that calls for
incarceration, 1 think there are aggravating fuctors. | think the fact thar vou lefl

.9,



this way. very drunk, people deseribed that | didn™t fAnd your trial testimony
credible at all, frankly. And I thought it was & shamie. because you are a teackier.
But { thank that part of the (ssue s thut ateohol clouded vour judgment.

You then endangered yoursell’ and others by literally crossing over Route
I, going airborne, and nearly hitting the Cornetts and damaging your car und
their car. And you used your friend’s car 10 do it All those things are atrocious
conduct.

And they ' re not - - vou didn't mean w do any of that but sou did meun
{0 get behind the wheel ol u car when vou shouldn’t have. And it’s not even
your own car. You lovk your iviend’s car. Which puts him ma siaton i you
had killed the Corpens. He already feels bad enough dbout the situation. vou
used his car as 2 dangerous weapon because vou felt like leaving a wedding. It
was a selfish act.
¥ kR B 4
As tar as the DU sentence, my sentence witl be one to six months,
ehigible for work releuse. So the work release 15 vou have w do as least three
dayvs but. vou know, you are geing o have w work with your school.  [f they
fike vou that much, mavhbe they can get vouin, Bul it's too serious & case o just
give vou the flat sentence.  With & consecutive twor years pirobation on the
unalthorized use of a motor vehicieo Al the conditons of that charge to be
consecutive,

My imtent s ds and Tiodd you shis g the tme of the sentencing, thi
vou starg vour sentence today, Dwall give s o eredint tor tme you have been here
since 9:30 this morning. or nwybe 100 this moming i the courtroom. You
cante a tittle fape. 10000 this morsing. Your atorney o has g chanee o ook
o getting work release as soon as e can. But you will have o do three dayvs
in belore vou are eligible for work relense

DEFENSE COUNSEL:  Your Henor. this is not the sentence we were
anticipating. At this point { ask for bail.

THE COURY: [ sawd it every step of the wiy, 1 said that he would be
going to jaif every step of the way, The point about this case was [ specifically
stated that « - 1o be prepared to o to jail this day. Now. what you are saying 13
vou wart bail - -

DEFENSE COUNSEL:  We'd ask tor appeal bail - - w be continued
on appeal bail to give him that chance because it's a first oifense.

o oEom o

THE COURT:  Okay. Well, on that - - part of my whole reason | set

up the work release portion was simply becange [ thought you were going in.
The Conmimonwealth dsked for two months, | specifically said - - what ['m
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going to do is. and this isn't o punishment. il do the bail. But he's eligible for
work release after 14 days. Because then you can - - whenever voudo go to jail,
you will have to do 14 days in there. Because the reason [ made 1¢eligibie after
three days was because, frankly, [ was wying to get you back 1o school as soon
as possible. But if vou're going 1o be serving the setuence later - - this case was
A VEry serious case.

Now: | do find vou pose a danger w the communuy in this particular
case. Again, I think you got underchurged in this case. | rarely say that, You
could have been charged with all sorts of things, reckless endangering three
different people, including yourselt. Natincluding yourself.

So the sentence is work release iy eligible atter 14 davs  Bail will be set.

N.T. 8725415, pp. 19:22.

Defendant thereafier filed a Post-Sentence Motion o Modify Sentence.  During the

hearing on his post-sentence motion. te court learped for the first ume that he never informed

his employer of the charges of which he was convicted and never talked to them aboul work
relesse. [nstead. he asked the court to sentence him to house arrestinstead of i prison sentence.
He did this beeause. regardless of whether he is granted work release afler 3 days or atter 14
days, his emploviment will be tenminaied.  The vourt denied defendant’s request and agan
explained why detendant received the sentence he recebved. I'he following exchange occurred:
MR ANTOINE:  Well. what we 're looking to do is you sentenced fim
w0 a term of work release. We're looking to substitute the work retease {or
house arrest. He's a teacher. All we're saving. essentially, is the work refease 1s
4 prison sentence. No elementary school is going to cooperate with the prison.
As soon as they send that leter. he's going o be terminated.
PHE COURT:  Did he well his employer he has a DU
MR, ANTOINE:  No.

THE COURT: 1 find that disturbing. trankly

MR, ANTOINE:  He talked to the Union and the Union has said - - and
[ don't think he as (sic) any legal ublisanon el kim

THE COURT,  No. iUsan ethical une. but go ahead.

R



MR, ANTOINE:  And the LUninn savs that, sou know, we're fighting
the unauthorized use charge on appeal, and if we're successtul on that, he's just
facing a first offense DUL and he can stll keep his job. T know there is an
aggravating set of [actors, but this is ks first offense DU and that 1s how it will
appear on his record. und he can continue w0 teach. Work release will not be
feasible for him because he has to modity lesson plans. printouts. Ju's not a
formal job. There's an after school thitig he has o do. Work release is a prison
sentence.  We're asking (o substitute that with some Kind ol house arrest.
agrec there has to be punishment here, but the myain argument was this is a ohe
time screw ap in his life, 1 ask you 1o take that into consideration. And. so. |
guess my point is that al the end of this, he cun sull keep his jub because iUs a
first offense. and [ don"t think iUs the least restrictive means, vou know, W give

him his prison sentence, [ he woes w prison for ene month, or for any tength ol

fime, he's going 1o lose his job. you know. Se [ ask that you do something
where he can do it on weekends. And on fouse arrest he can, you know., weay
long pants and keep his career he works so hard tor.

The other thing | want to being up, and this & my final point, is tat
sentence was incréused.  The original sentence on the record was three days
followed by work release.

THE COURT: 1 will address that why T did that,

MR ANTOINE:  And then we asked 1or appeal bai] and the sentence
went up a week to 14 days, i my memory serves me correctiy.

THE COURT:  The reason | did shat, M Antone and Mr. Priseo sent
c-mails back and forth. Tt got o the point. ituot very bitter about scheduling this
case.  Mr. Antoine had a non jury toial. 1 had o get in the middle of this. to
sehedute this. 1 scheduled it specilically out of my schedule, popped it in,
because my impression was that you were going to plea, go into jail. and
immediately start teaching vour September werm. Sv the only reason |
considered the three days of work release, which | have never done ot a one
month seatence. hecause [ thought You were going 1o start school the foitowing
Mondayv. That's why. So that was the only reason [ put it in there [t was nota
punishment for appeal. I was lrerally, [ said: Oh, you're golng to start school
Monday. What | have done it every other work release, because it's the tust
quarter of vour sentence; you do work release. | den’t do it after three days, but
[ did 1t because it was the week vou are starting school Monday. | will put vou
in for the weekend and get vou out tor school. That's the-only reason [ did that.

MR ANTOINE: And, well. the work reledse is essentally the jail
sentence,



H

THE COURT:  But thdt's the part | {elt competled to expluin. When
vou heard that, and Mr. Manners did not know this was going on. we gol vou in,
[ thought we were coordinating tings so vou cun go 1n when | was sentencing
vou, get the dmvs oul get vou o the work release. | thought voeu bad talked
the school, set it upe and that you would go oo do your time. then wmk reléase
with school. That's net what's going to happei. That's the only reason 1t went
from 3 to 14, because | never give athree-day work release sentence.  Thit's
sillv. Butt haz s the reason 1 did that parocular part of vour sentence

NG SAS, pp. 260 The court hurtier staked.

Ny point. on this poing, s the sentence 18 an | proprivie seitence. | want o
clear up for vou, I was nol sayving junp from 3 days o 14 dayy for any othe
reason. | was trving o do it for convenience for vou. because | thought ‘wu
were gaing ito jail. conte cut. atd Monday star teaching. That's why Tdid the
three-day work relesse. 1 thought Twas myiny @ dn voura favor

[ is clear thai the court did not change the detendints sentence for any vindictive or

other impermissible reason. As siated above. the change 011 the sentence had nothing to do with :

the tact that he nitended to ftle an appead. The court was trving o give defendant a break in

ardar 1o arinimize the wiaunt of time he would be sy from s students. Tn fact i the coun
knew he was nat going o report io prisen immediztely, detendani would have been seatenced
to 31 dave hefsre being made =ligible for work release. 2 is this coun's usual practce  ( The

court customarity makes a defendant eligible for work release for the fast quarter of his or her

;

sentence. See NOT 1075715, pp. 3. 9-10). Since the courtdid not change its sentence due to any |

inipermissible reason. defendant’s claim should faik

3. The wial court did not rety on impermissible tactors in sentencing (he
Defendant

Detendant claims that the court relied on impermissible faciars in sentencing him which *

resufted in a harsh and excessive sentence. He bases this opinion on the fact that the cowrt

made the following comments during the post-sentence hearing:

R



Well, fiwrally bad timing for you. The whole nme ' dealing with this case, © just
dealt with one which two people were killed. Lwas tirerally thinking that could have been vouw.
You went airborne. went in, ¢rashed their car | thought in this case, they under-charged the
case.  You could have been convwied by aggravated assault by vehicle or reckless
endangerment. This is the most extieme case of aDUT. . . You are lucky w be standing here §
and the Cornetts are lucky they are not dead. E

Here's where T'moat. 1 want to hear from Mr Manners. To me, the one month was
light. He stole a car. went airtbeme. He alimost hit the first car. He hit two people in aear !
there. The one month is light, That is light, They ashed fof rao months, 1 gave one month, §
thought he would take it and rup with in. On these facis. iUs a bad ease for DUL When you
take a steady progression of seeing people who walk out of this courtroom. who lose their |
loved ones - - what | caw at this trial, frankly. [ just had a student here from my college,
student watch this sentencing before he lefi.  The students were here during vour trind. Thay
wrote papets about how incredible vour testimony Was and how they were embarrassed how
vou were a scheol teacher testifving so pooriy.  The whole wial left me @ sour 1asie in my
mouth with soue . The one month s a liuht sentenee. 1 easily cotlid Bave given you thice
moaths.

delendant’ s sentence should e, The court ondy mude those statements © retpforce thia fact that

the defendant was very tucky, i his ase. the resulis o s decinon to drive while mtoxicdiod
codd hatve heed a lot worse, wnd this was g very sevfoas case, barther, the coun is hopetal tha

the derendant will learn from vus inedent dnd will never decide vy aet behind the slieel vl an
automobile after drinking again  The court was tying 1o show the defendant that his choices
impact other people and have an effect on them.as well, ALno time, however, did the conrt rely
on tinpermissible factors when determining defendant’s sentence.

42 Pu.C.S AL §9721 sets forth the types of senfences that can be imposed by avourt it
this Commonwealth, It slso indicates the fuctors that should be taken into .zccount when
determining the appropriate punishment. The statute states i relevant part

(4 General rule.—-in determimng the sentence w0 be imposed the court shail.
except as provided in subsection tal) congider and select one or more of the
following allernatives, and may umpose them consecutivelv or ¢oncurrently.
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(11 An arder of probauon.

(27 A determination of guilt without further penaity.
(3} Partial confinement.

{4y Total continement.

{SY A fine.

{6) County intermediate punishment.

(71 Sate intermediate punishiment.

gk o E

(b) General standards. - In selecing from the alternatives set torth in
subsection ta) the court shall follow the general principle that the sentence
imposed should eall for confinement that is consistent with the protection of the
public. the gravity of the ofiense as it relaies o the impact on the fife of the
vietim and on the community. and the rehabilitative needs ol the defendant. The
court shall also consider any guidelines for seutencing adopted by the
Penrisvvania Commission on Sentencing and elfect pumum w section 2133
(relating o publication of guidelines fof sentencing). In every case in which the
court imposes a semence for a felony or misdemeanor, the court shall make a5 2
part of the record, and disclose in open court at the thime of sentending. a
statement of the reason or reasons for the sentence tmposed. i every case
where the court iniposes 4 sentence ouiside the sentencing guidelines adopied by
the Pennsylvania Commission on Sentencing pursuaat 1o section 2154 frelating
10 adoption of guidelines for semencing Fand made effective pursiant 1 section
2153, the court shall pravide & contempotincous written statement of the reason
or reasons for the deviation from the guidebnes. Failure 1o comply shuil be
grounds for vacuing the sentence and resentencing the detendant.

42 PaCo3. AL 89721, Tt should be poted that i this Commoniveslith;

Sentencing is a matter vested in the sound discretion of the sentencing judge.
and a sentence will not be disturbed on appeal absent a manilest abuse of that
discrerion, However, the sentencing courtimust stale its reasons for the sentence
an the record. which in wrn aids in determiniog “whether the sentence imposed
was based upen accurate. sufficient and proper information. . 7 When
Imposing sentence, a vowrt is required to consider “the particular circumstances
of the offense and the character of the defendant.” In considering these factors,
the court should refer 1o the defendant's prior eriminal record, age. personal
characteristics and potential for rehabilitiion. “it must be demonstrated that the
court considered the statutory lzctors enunciated for determination of sentencing
abternatives, and the sentencing wgudelines.”  Additionally. the court must
impose a sentence which is “consistent with the protection of the public, the
uravity of the offense as it relates o the Impact on the life of the victim and the
conumunity. and the rehabilitanve needs ol the defendant.” Where the




i
;
i
i
3 ‘
! ﬁ
!
sentencing judge had the benefit of 4 pre-sentence report. however, it will be
presumed that he was aware of retevant in formation regarding the defendant’s
;:haracl@r and welghed those considerations along with mitigating statutory
factors.”
Con. v. Dotter, 389 A.2d 726. 730 (Pa. Super. 1991) (ciations. omitted). See also, Com, V.
Andrews, 724 A 764 (Pa. Super. 1998) and Com, v, Lawson, 650 A.2d §76 (Pa. Supet. |
| |
1994,
In the instant case. the defendant was comectly sentenced in accordance with 42 |
Pa.CC S.A. §9721 and existing case taw,  The court took into aceount all relevant tactors,
H
{1 including all the information provided in the presentence report . and considered the protection |
|| of the public. the gravity of e offense. and the rehabilirative needs of the defendant and
b determined that defendant should have been sentenced 1o 1-6 monthy’ incarceration. The court !
! i
] ) ) ‘ :
o stressed numerous limes that this was a very serious case bevond a pormal DU defendant
|
I could have heen charged wuh Recklessly Fidangering Another Pevson. there were many
ik = = ! .
S aguravating factors present, and be could have easily heen sentenced W three £33 mondhs in jail,
‘1 s - - - = - i s WEOE fy 1o ) i f ~ A ’
v See N 825015, pp. 8.9, 12, 19,20, 24, 15, NOTO1003/15, pp. 6, 7. 8.9, 10 Fusther, during
hoth the sentencing hearing and the posi-sentence motion hearing. the sentencing judge fully -
explained his reasons in open court for sentencing defendant to 1 to 6 months. Accordingly. |
the court finds that defendant’s sentence is proper and he ix not entitied to relief"on this basis.
% The tial court's restitution order was proper :
§
_ R _ : o
Defendant was ordered to pay restitution of $300.42 o Mr. and Mrs. Comett tor their
| our-af pocket expenses, $9.620.76 10 Srate Farm Insurance Company for the money they paid -
i :
i :
I, 1o the Cornetts for the damage to their car, $3.000 1 Blue Cross/Blue Shield for medical
(i expenses paid on Mrs, Cornett’s behalf, and $4.200 to Dr. Goeser for the damage to his vehicle.
L :
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Defendant claims that the court’s restitution order was illegal. Specifically, he claims that the

court (1) did not take into account the amount of restitution that the defendant could aftord to

pay: (2) was speculative and unsupported by the record as to the $4300 ordered to Dr. Goesner
at the time of sentencing: and (3) violated the defendant’s due process rights as to the $3000 o

Blue Cross Blue Shield. and the $4.300 to be puid 1o Dr. Goeser.

18 Pa.C.S.A. §1106 governs restitution for injuries o people or property. lt provides in

relevant part:

(a) General rule.--Upon conviction for any crime wherein property has been
stolen. converted or otherwise unlawfully obtained. or its value substantially
decreased as a direct result of the crime. or wherein the victim suffered personal
injury directly resulting from the crime. the offender shall be sentenced to make
restitution in addition to the punishment prescribed therefor.

(b) Condition of prebation or parole.--Whenever restitution has been ordered
pursuant to subsection (a) and the offender has been placed on probation or
parole. his compliance with such order may be made a condition of such
probation or parole.

{(¢) Mandatory restitution.--
{1 The court shall order full restiution

(i) Regardless of the current financial resources of the detendant, o as to
provide the victim with the fullest compensation for the loss. The court shall not
reduce a restitution award by any amount that the victim has received from the
Crime Victim's Compensation Board or other governmental agency but shall
order the defendant to pay any restitution ordered for loss previously
compensated by the board w the Crime Vietim's Compensation Fund or other
designated account when the claim involves a government agency in addition to
or in place of the board. The court shall not reduce a restitution award by any
amount that the victim has received {rom an insurance company but shall order
the defendant to pay any restitution ordered for loss previously compensated by
an insurance company to the insurance company.

(i) If restitution 1o more than one person is set at the same time. the court shall
sel priorities ot payment. However. when establishing priorities. the court shall

order pavment in the following order.

{A) The victim.



(B I'he Crime Vicum's Compensation Board.

(C) Any other govermment agency which hus provided reimbursement o
the victim as a resull of the defendant’s eriminal conduct.

(D) Any insuraiice company which has provided reimbursement o the
vietim as o result of the defendant’s eriminal conduct,

(2} At the time of seatencing the cowrt shall specify the umourt and
method of restitution. lu determining the amount and method of restitution, the
court:

(1) Shall constder the extent of mjury suffered by the victim. the victim's
requiest. tor restituton as presented o the district aomey in accordance with
paragraph {5 and such other maviers as it deems appropriate.

(i May order restitution in a lump sum, by monthly installiments or
according o such other schadule as it decms just,

(iiy Shall not order incarceration of a defendan for fatbure o pay
restitution it the failure resuits from the otfender’s inability o pav

(v Shall consider any other preexistng grders unposed o the
defendant. including. but not hmited . orders imposed under this title or any
ather title,

(31 The court may. ab asy thime or upon the recommendation of the distiict
attorney thal is based on information ceceived o the vieum and the probation
section of the county or ather agent Jesignated by the couny COMUISSInners of
the county wwith the approval ot the president judge o collect restitution, alter or
amend any order of restitution made pursuant to parageaph {2, provided.
fowever. that the court states its reasons and conclusions as ¢ matter of record
forany change or amendnient W any previous order.

(4} 41) 1 shail be the responsibiliny of the Jdistriet attoreys of the respective
counties to make a recommendation o the court at or prioy o the me af
sentencing as 1o the amount of restitution 1o e ordered. This recommendation
shall be based upon information soliciied by the district attorney and veceived
from the vietim,

(1) Where the district atorney hus solicited information from the victms us
provided in subparagraph (i} und has recetved no response. the district attorney
shall. based on other available information. make recommendation w the coun
for restitution.
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(i) The distrier atomey mas. g8 appropriate, recomiend w the court thut the

restitution order he altered or amended as provided i paragraph (3).
18 Pa. S.C.A. § 1106, The stotute, as well as existing case law, makes it elear that the
sentencing court must order restution e the full extent of the victim's loss. regardless of the

defendant’s abilits w pay. 18 Pa 3 UAL§ HTuh. Copimonweahin v, Rush, 909 A 2d 305 (Pa.

Super. 2006); Commenwealth v, Lolon. T8 A 1279 (Pa. Super. 19981, The delendant's

ability to pay need only be considered upon default, [d. Accordingly. the court did not e

when it did not consider the defendant’s abifity o pay when determining the amount ol

restiution.
Further:
I is the Commomsealth’s burden of proving i spttlement W restiion.
Comumnonwegith v. Boone, 8§62 A.2d 639, 643 (Pa. Super. 2004) (stating that the
afpount of restgution must be supported by the record). When fushioning an
order of restition. the lower court must ensure that the record contains the
factual basis for the appropriate amaunt of rostirution.  Conumonivealth v

Pleper, 934 A2d TI5 ) P Super. 2007 The daetlar vabue of the injury

suffered by the vicnm as o pusuli ot the crime assists the court i enleulatiag the
approprigie amount ol restiiution. . Fhe amount of the restitutivn award may
nat he exeessive or speculative. Commonwealh v Rush, 909 224 %05, 8iu
{Pa. Super, 2006). reargument demied. Tt is well-settled that ~Jajlthougly it s
mandaiory under soction 1106(c) 1o award full restitution. 11 ts shll necessany
that the amount of the ~full restiwtion” be determined under the adversarial
system with considerations of due process.” Commonwealth v. Ortiz, 834 A2d
1280, 1282 (Pa. Super. 20041

Commonwealth v Alanasio. 997 A2d TIBL LIRS (Pa. Super. 20101 1o the fostant cese. the

Commonwealth  submitted documents from My and Mrs, Cornett docuniénting their vut-ot

pocket expenses. 1t also submitied docuntents showing payments made by State Farm on their

behalt  In addition. Dr. Goeser indivated that Ins vehicle sustaimed damages in the amount ot

$1.300. 1hus. the amount of resttution ordered by the senteneing judge was properiy based on

information received from the parties duriny the hearing,

RO



Fven though D Goeser did oot provide any documentation for his losses. the court
found him eredible.  Inoan sbundance obf caunan, however, the court ordered the
Commonwealth to provide docurieniaiion of this amount 1o the detendant within 30 duys of the
date of the hearing. 1t was not error or the court o set the gmount of restitution on the credible
evidence presented 1o it al the hearing.

In addition. Mrs. Comneut festitied thut she sustained a whiplash injury and an injury to
her right arm as a result of the accident, N1 4315 40, She peceived medical treatiment
for her injuries until the end of Decermber 201 5.8 T 4015 po 41, She still has less strength
in her right arm than she did prior o e accident, [d. Fven though she was weating with «
chiropractor before the accident, she westitied that the weanaent she received after the accident
unti! the end of December 20135 was attributable Wmjuries she sustained during the accident.
The court found her testimony credible and awarded resuiution accordingly.

efendant's right to due process was satistied at the sentencing hearing. Al restitation

the defendant was ordered o pay was based on informatiun federved during the heariyg, Wis

supported by the record. and was not speculative o excessive. The coun finds, theretore, that

o

15 restiuion order was proper. Defendant, therefure. s not entitled 1o relief on this basis.

Based on the foregoing, the court finds that each of defendant’s alleged assignments of

error are without merit.

BY THE COURT:
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