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Michael Dennis (“"Dennis”) appeals from the Order denying his Petition

for relief filed pursuant to the Post Conviction Relief Act ("PCRA").1 We affirm.
The PCRA court summarized the relevant history underlying the instant

appeal as follows:

[O]n January 10, 2013, a jury convicted Dennis of six counts each
of possession with intent to deliver and simple possession, four
counts of criminal use of communications facility and one count
each of corrupt organizations, dealing in proceeds of unlawful
activities and criminal conspiracy.[2] These convictions arose out
of an investigation that spanned from April of 2011, through May
of 2011, conducted by the Montgomery County Detective Bureau,
along with the Tredyffrin Township Police Department. The
investigation included a wiretap and video surveillance, and
uncovered a large and sophisticated cocaine distribution ring. The
drug ring was centrally operated out of A & L Head’s Up Hair Studio
at 932 Upper Gulph Road, Tredyffrin Township, Chester County,

1 42 Pa.C.S.A. §§ 9541-9546.

2 See 35 P.S. § 780-113(a)(30), (16); 18 Pa.C.S.A. §§ 7512, 5111(a), 911,
and 903(a).
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Pennsylvania. Dennis was convicted for his major role in the drug
distribution organization.

On April 1, 2013, Dennis was sentenced to an aggregate
term of 21 to 42 years’ imprisonment, which was based[,] in part,
on a mandatory minimum sentencing scheme. On direct appeal,
our Superior Court vacated the judgment of sentence and
remanded for re-sentencing[,] because the mandatory minimum
scheme had been held to be unconstitutional under Alleyne v.
United States, 133 S.Ct. 2151 (U.S. 2013). In all other respects,
the judgment of sentence was affirmed.

On November 20, 2014, [the trial court] resentenced Dennis
to an aggregate term of 18 to 36 years’ imprisonment. A post-
sentence [M]otion was not filed. Dennis appealed to our Superior
Court, appealing the discretionary aspects of his sentence. The
Superior Court found this issue [to be] waived[,] because it was

not preserved with a post-sentence motion. See[]
Commonwealth v. Dennis, 3542 EDA 2014 p. 5 (May 6, 2016)
(unpublished). ... No further review was sought.

PCRA Court Opinion, 2/17/17, at 1-2.

The PCRA court appointed the Office of the Public Defender ("OPD") to
represent Dennis. However, due to a conflict, the attorney from the OPD
withdrew, and the PCRA court appointed Joseph Hylan, Esquire ("PCRA
counsel”), to represent Dennis. PCRA counsel filed a Petition to withdraw from
representation, pursuant to Commonwealth v. Turner, 544 A.2d 927 (Pa.
1988), and Commmonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988) (en
banc). The PCRA Court issued a Notice pursuant to Pa.R.Crim.P. 907 notifying
Dennis of its intention to dismiss Dennis’s PCRA Petition without a hearing.
Dennis filed a pro se Response to the Notice, claiming that his sentencing

counsel rendered ineffective assistance by not preserving a challenge to the
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discretionary aspects of sentencing for review during direct appeal. Dennis
did not claim that his PCRA counsel rendered ineffective assistance.

On November 28, 2016, the PCRA court denied Dennis’s PCRA Petition.
Dennis, represented by private counsel, timely filed a Notice of Appeal, and a
court-ordered Pa.R.A.P. 1925(b) Concise Statement of matters complained of
on appeal.

Dennis presents the following claim for our review: “Did the PCRA court
err by failing to review one of [Dennis’s] stated claims and allowing counsel
to withdraw after he had previously failed to address the claim in his Finley
letter?” Brief for Appellant at 4.

Dennis claims that the PCRA court improperly permitted his PCRA
counsel to withdraw, where the court and PCRA counsel had failed to address
one of his claims. Id. at 6. Dennis asserts that his PCRA counsel failed to
meet the standards required to withdraw from representation, and the PCRA
court improperly failed to conduct its own independent review of the case. Id.
at 8. Dennis directs our attention to an “affidavit” secured from his brother,
a co-defendant, after trial. Id. According to Dennis, his brother
acknowledged that Dennis had no knowledge of or involvement with the drugs
found in the apartment next to the barbershop. Id. This claim was not
addressed in PCRA counsel’s Finley letter. Id. Dennis challenges the PCRA
court’s determination that the “affidavit” is not exculpatory, because “this is

the kind of determination that should only be made after counsel’s advocacy
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and after a more thorough, independent review before a petition is dismissed.”
Id.

Dennis further directs our attention to the evidence of record, which, he
argues, is not overwhelming. Id. at 9. Specifically, Dennis states that only
six of the 300 intercepted telephone calls involved him discussing “innocuous
things” with his brother; he was only seen in or near the barbershop for a total
of less than thirty minutes; and he was not seen making “verifiable” sales.
Id. Under these circumstances, Dennis claims, the “affidavit” from his brother
could have affected the verdict. Id.

“In reviewing the denial of PCRA relief, we examine whether the PCRA
court’s determination is supported by the record and free of legal error.”
Commonwealth v. Montalvo, 114 A.3d 401, 409 (Pa. 2015) (citation and
internal quotation marks omitted).

In its Opinion, the PCRA court addressed Dennis’s claim and concluded
that it lacks merit. See PCRA Court Opinion, 2/17/17, at 5-13. We agree
with the sound reasoning of the PCRA court, as set forth in its Opinion, and
affirm on this basis as to Dennis’s claim. See id.

Order affirmed.
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Judgment Entered.

4
Joseph D. Seletyn, Esq
Prothonotary

Date: 12/12/2017
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July 18, 2016. It is also respectfully averred that
this Court’s independent review of the pleadings
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PCRA counsel’s deficiency in this regard.

This Court |erred by allowing counsel to withdraw
from representing Defendant in litigating his PCRA
petition through a Finley letter because counsel did
not accurately and adequately address, or
investigate| Defendant’s claim that another
individual was aware that he did not own, possess,
or control any of the drugs in question. The
affidavit supporting this claim from Anthony
Dennis wag attached to Defendant’s July 18, 2016
pro se PCR%X petition. PCRA counsel was duty-
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did not reference this affidavit in his Finley letter. It
is also respectfully averred that this Court’s
independeﬁt review of the pleadings was
inadequate and in error for failing to recognize
PCRA counsel’s deficiency in this regard.

ISSUES

The issues on|appeal as outlined above have been reformatted so

that they may be reviewed|in a concise fashion.

L. Whether Dennis’ ineffectiveness of PCRA counsel claims are waived, when
they were not raised prior to this appeal.

1. Whether this Court’s conducted an proper independent review of the
pleadings, when granting PCRA counsel’s request to withdraw.
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counsel was actually successful in that appeal by advocating for resentencing

based upon Alleyne, he also addressed Dennis| allegation that he raised in his

pro se PCRA petition and now on appeal, namely that the sentence he received
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The Wisconsin Risk Assessment here is a needs score
of 14 and a risk score of 14. They list positive and
certain potentjial areas for concern.

What we are dealing with is, of course, a very, very
large cocaine distribution organization. The defendant
was a central part in that. This operated over a
considerable period of time. He was instrumental in
putting large quantities of cocaine into the hands of
lesser drug dealers and ultimately drug addicts. Quite
clearly, this is|a significant danger to society.

He clearly needs a lengthy prison sentence as
punishment for the length and breadth of his criminal
activity, and also to stand as a deterrent to others who
might look atthis as something they might want to do.
Eventually you are going to be caught if you engage in
this activity. ﬂis engagement in this activity was of a
larger scale and any lesser sentence would depreciate
the seriousness of this crimes he committed and been
convicted of. Clearly, a consecutive sentence is
appropriate here.

(Sentencing 4/1/13 pp. 48|- 50).
Factors to be considered when determining a defendant’s_sentence
include the character of the defendant and the particular circumstances of the

offense in light of the legislative guidelines for sentencing. Commonwealth v.

Scott, 860 A.2d 1029, 1032 (Pa.Super. 2004). The sentence imposed must be
consistent with the protection of the public, the gravity of the offense and the
rehabilitative needs of the defendant. Id. “Where pre-sentence reports exist, we
shall ... presume that the gentencing judge was aware of relevant information
regarding the defendant's|character and weighed those considerations along
with mitigating statutory factors. A pre—senténce report constitutes the record

and speaks for itself.” Commonwealth v. Devers, 519 Pa. 88, 546 A.2d 12, 18

10




(1988). Further, “[h]aving been fully informed by the presentence report, the
sentencing court’s discretion should not be disturbed.” Id.; see also,

Commonwealth v. Egan, 679 A.2d 237, 239 (Pa.Super. 1996) (The court is

required to place its reasons for the sentence on the record and this

requirement can be satisfied by indicating it has reviewed a pre-sentence
report).
As the cited record reflects, this Court did consider all of the
relevant factors. Accordingly, Dennis’ sentence|lwas proper. Accordingly,
counsel cannot be ineffective because the underlying issue lacks merit.

b. Undated Letter purportedly from Anthony Dennis attached to
pro se PCRA petition.

Lastly, it is averred that this Courtls erred in its independent review
of the pleadings and in permitting PCRA counsel to withdraw because PCRA
counsel did not address the “affidavit” by Anthony Dennis which was attached
to his pro se PCRA petition.

Attached to Dennis’ pro se PCRA petition is an undated letter
purportedly from Anthony Dennis. It is not notarized or verified in any way;
therefore, it is not an affidavit as characterized by appellate counsel. It is
simply a letter which states that the drugs found in the apartment next to the
barber shop did not belong to Dennis; rather they belonged to Anthony Dennis,
the purported author of the letter. It is also stated that Anthony Dennis would

testify to this at Dennis’ next sentencing hearing. It is important to note that

11




. Anthony Dennis was charged and pled guilty for his role as the king pin in the
same drug ring. Anthony Dennis is also Dennis’ brother.

Frist, PCRA counsel had no duty to investigate this letter. While it is
the duty of the lawyer to investigate the circumstances of the case, counsel is
required to pursue only that information which he knows or has reason to

know would be helpful to the defense. Commonwealth v. Fierst, 620 A.2d 1196,

1204 (Pa.Super. 1993). Here, even if assuming the letter is what it purports to
be, a letter from Dennis’ brother, Anthony Dennis, it would not have helped the
defense because there was an overwhelming amount of evidence presented at
trial, wiretap and video surveillance evidence, the Commonwealth relied on to
convict Dennis. The fact that Anthony Dennis is willing to take credit for the
drugs found in the apartment next to the barbershop is insignificant.

Even if PCRA counsel had a duty to investigate this purported letter,
no prejudice resulted to Dennis in his failure to do so. Assuming PCRA counsel
did investigate this letter and deternﬁned that it was in fact written by Anthony
Dennis and that Anthony Dennis is willing to testify at a new trial that the
drugs found in the apartment next to the barbershop belonged to him, PCRA
counsel could have done one of three things. First, to address the issue in his
no merit letter after finding it to be frivolous; second, assert in an amended

PCRA petition that trial counsel was ineffective in failing to present this

testimony at trial or third
exculpatory evidence that

changed the outcome of t

assert in an amended PCRA petition that this letter is
has subsequently become available and would have

he trial if it had been introduced. See 42 Pa.C.S.A.
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le Dennis to a new trial.

CONCLUSION

forgoing analysis, the denial of post-conviction relief
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