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DR. ROGER STEWART : IN THE SUPERIOR COURT OF
: PENNSYLVANIA
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V.
DR. GREGORY NICOSIA : No. 45 WDA 2018

INDIVIDUALLY; AND DR. GREGORY
NICOSIA PARTNER TRADING AS
ADVANCED DIAGNOSTICS; AND
ADVANCED DIAGNOSTICS, INC.

Appeal from the Judgment Entered December 5, 2017
In the Court of Common Pleas of Allegheny County Civil Division at
No(s): GD-01-013980,
GD-01-014628

BEFORE: SHOGAN, J., KUNSELMAN, J., and STRASSBURGER™*, J.
MEMORANDUM BY SHOGAN, J.: FILED APRIL 15, 2019

Appellant, Dr. Roger Stewart, appeals from the judgment entered
December 5, 2017, in the Court of Common Pleas of Allegheny County. After
careful review, we affirm.

This complex litigation has a lengthy procedural history. This case
stems from disagreements regarding a chiropractic business involving two
former friends. Appellant is a licensed chiropractor. Dr. Gregory Nicosia
(“Nicosia”) is a psychologist without a chiropractic license. The two formed a
business wherein Appellant provided chiropractic treatments to the public and
supervised staff, while Nicosia managed the money for the business. On

July 17, 2001, Appellant sued Nicosia at docket number GD-01-013980

* Retired Senior Judge assigned to the Superior Court.
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(Equity) for: 1) a declaration of partnership between the two men as to the
chiropractic business; 2) an accounting of the financial activity of the
chiropractic business on a year-by-year basis; and 3) a receiver for
chiropractic assets.

On July 24, 2001, Appellant sued Nicosia at docket number GD-01-
014628 (Law) for 1) breach of contract; 2) fraud; 3) unjust enrichment; 4)
conversion of chiropractic property; 5) violations of Pennsylvania’s Wage
Payment Law; and 6) piercing of the corporate veil. On May 28, 2002,
Appellant filed an amended complaint at law, containing the same six causes
of action. On July 3, 2002, Nicosia filed an answer to Appellant’s amended
complaint, and also filed a counterclaim, alleging that Appellant owed him
money.

On March 3, 2003, Appellant filed an amended complaint in equity and
on March 6, 2003, Appellant filed his second amended complaint in equity,
which contained the same causes of action. On March 10, 2003, Appellant’s
causes of action in equity and at law were consolidated for trial.

On July 1, 2003, Allegheny County Court of Common Pleas
Judge Livingstone M. Johnson stated that he would divide the actions into
three trial phases: Phase One, Appellant’s declaratory action for a
partnership; Phase Two, Appellant’s accounting action; and Phase Three, the
causes of action at law and Nicosia’s counterclaim. On September 25, 2003,

Appellant filed an amended complaint at law and added a cause of action for
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breach of partnership fiduciary duties. Nicosia answered the complaint and
denied the averments.

From September of 2003 through March of 2005, Judge Johnson
conducted trial of Phase One and concluded that a partnership existed
between the parties, in agreement with Appellant’s position, and entered an
order accordingly on September 14, 2005. The parties filed post-trial motions.
Nicosia filed an appeal that was quashed as interlocutory by this Court on
March 20, 2008. Stewart v. Nicosia, 946 A.2d 1103 (Pa. Super. 2008).

Judge Johnson’s September 14, 2005 order also set forth the matter
that would be covered by Phase Two: the accounting. Phase Three was
expected to handle the claims at law set forth at docket number GD 01-14628.

In July of 2008, Judge Christine A. Ward was appointed to handle the
consolidated matters. An accountant was appointed to perform the
accounting of the chiropractic business (Phase Two), pursuant to paragraphs
seven, eight, and nine of Judge Johnson’s September 14, 2005 order.

In January of 2016, the consolidated cases were assigned to
Judge Judith L. A. Friedman. Because the court-appointed accountant was
not able to finalize the accounting, the trial court took over the accounting and
conducted a trial of Phase Two without appointing a different master. Trial
Court Opinion, 6/9/17, at 3. Judge Friedman conducted a trial on Phase Two
in May of 2017, and on June 9, 2017, entered an accounting in favor of Nicosia

and against Appellant for $35,640.33. 1d. at 15. Judge Friedman believed
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that her factual findings during Phase Two left nothing to be tried in Phase
Three, and in her June 9, 2017 memorandum, she indicated that she would
enter an order cancelling Phase Three of the trial. 1d. at 3. On June 27, 2017,
the court entered an order reflecting same. Appellant filed several post-trial
motions on July 7, 2017, and on the same date, Nicosia filed various motions,
including a motion to dismiss the remaining claims as moot.

On August 7, 2017, Judge Friedman entered a judgment against
Appellant in the amount of $119,019.16.1 By order and memorandum entered
October 25, 2017, the trial court granted Nicosia’s motion to dismiss
Appellant’s causes of action at law (Phase Three) because Appellant failed to
present “any valid basis for his contention that the above-listed counts at law
are still viable.” Trial Court Opinion, 10/25/17, at 4. The court also struck
the judgment for $119,019.16, as being prematurely entered. 1d. at 4.

On December 5, 2017, Judge Friedman dismissed the litigants’ post-trial

motions and entered judgment against Appellant in the amount of

1 This judgment included $35,640.33, the amount determined to be owed to
Nicosia through the accounting. Trial Court Opinion, 6/9/17, at 15. It also
included pretrial and post-trial interest on the $35,640.33, in the amount of
$38,758.86. Further included were the fees paid to Mr. Ickert, the court-
appointed accountant, by Nicosia in the amount of $44,619.97. Trial Court
Opinion, 8/7/17, at 5.
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$119,019.26.2 Trial Court Opinion, 12/5/17, at 1-3. On January 4, 2018,
Appellant filed a notice of appeal. On January 26, 2018, Appellant filed his
Pa.R.A.P. 1925(b) statement, and on February 20, 2018, Judge Friedman filed
her Pa.R.A.P. 1925(a) opinion.3

Appellant presents the following issues for our review:

1. Whether the first trial court, Judge Johnson, correctly
concluded the Chiropractic Business at issue was a partnership,
and that Dr. Nicosia, as an unlicensed person, could not legally be
the 100% owner of the Chiropractic Business as a “division” of his
corporation Advanced Diagnostics PC.

2. Whether Dr. Nicosia, as an unlicensed individual, could
legally be a 50% partner in the Chiropractic Business with
[Appellant] a licensed chiropractor, the other 50% partner.

3. The third trial court, Judge Friedman, incorrectly concluded
that if the Chiropractic Business is an illegal partnership, then
[Appellant] was in pari delicto with Dr. Nicosia and not entitled to
any relief.

4. Whether the accounting determined by the third trial court,
Judge Friedman, must be overturned because it did not account
for the substantial amount of chiropractic revenue which both
litigants claim is still missing.

5. Whether the second trial court, Judge Ward, and the third
trial court, Judge Friedman, abused their discretion, and
committed an [sic] errors of law, in the manner in which they
handled the accounting phase - including subsidy questions per
Pa R.A.P. Rule 2111(b).

2 We note the inconsistency in the identified award amount in the August 7,
2017 order, but do not find this discrepancy to impact the outcome of this
matter.

3 Appellant subsequently filed a Combined Motion and Brief on March 8, 2019,
and a Motion and Combined Reply Brief on March 27, 2019, with this Court.
These motions are denied as moot in light of our holding herein.

-5-
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6. Whether the third trial court, Judge Friedman, abused her
discretion, and committed an error of law, by her dismissal as
“moot” the third phase of Stewart v. Nicosia, which included
dismissal of [Appellant’s] seven causes of action at law at GD-01-
014628.

Appellant’s Brief at 5 (emphases in original).

Appellant’s first three issues pertain to the trial court’s findings as
related to his partnership with Nicosia. Appellant first asserts that Judge
Johnson correctly ruled that the chiropractic business was a partnership.
Appellant’s Brief at 22. Appellant furthers this position by stating that:

There [were] more than sufficient facts and circumstances

for Judge Johnson to conclude that the Chiropractic Business was

a 50%-50% partnership between [Appellant] and [Nicosia],

including that the litigants agreed to split 50%-50% the profits

and losses from the Chiropractic Business.

Id. Despite these assertions, Appellant then states that “[Nicosia], as an
unlicensed person, violated Section 2922(a) of the PA Professional Corporation
Law in his attempt to be the sole owner of the Chiropractic Business.” Id. at
24. He further inexplicably mentions Judge Johnson’s observation during the
Phase One trial that if Nicosia were the sole owner of the chiropractic business,
such action would be unlawful. Id. at 25.

We are unable to discern what, if any, challenge Appellant is attempting
to raise in this issue. Judge Johnson indeed agreed with Appellant’s position

that there was a fifty-fifty partnership, and entered an order consistent with

that determination. Order, 9/14/05, at 1-2. Judge Johnson did not declare it
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to be an illegal partnership. 1d. Thus, Appellant is entitled to no relief on this
issue.

Appellant next argues that Nicosia, an individual without a chiropractic
license, could not legally be a fifty percent partner in the chiropractic business
with Appellant, a licensed chiropractor and the other fifty percent partner.
Appellant’s Brief at 26. Generally, Appellant asserts that because Nicosia was
an unlicensed entity, he could not be a fifty percent partner in a professional
partnership, and therefore the partnership was illegal. 1d. at 27-28.

We first note that Appellant failed to raise this issue before
Judge Johnson during Phase One of the litigation relating to the partnership.
Moreover, throughout litigation at the trial phase, it was Appellant’s position
that the chiropractic business was a lawful partnership. Complaint, 7/17/01;
Complaint, 7/24/01; Amended Complaint, 5/28/02. Accordingly, Appellant
cannot now argue that it was not a lawful partnership. Indeed, in Issue one
of his appellate brief, as discussed above, Appellant asserts that Judge
Johnson correctly determined that the chiropractic business was a lawful
partnership owned equally by the parties. “lIssues not raised in the lower court
are waived and cannot be raised for the first time on appeal.” Pa.R.A.P.
302(a). Thus, this issue is waived and Appellant is entitled to no relief on this
claim.

In his third issue, Appellant argues that Judge Friedman incorrectly

concluded that if the chiropractic business was an illegal partnership, then
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Appellant was in pari delicto with Nicosia and not entitled to any relief.
Appellant’s Brief at 30. Appellant maintains that in this case, Nicosia is the
“sole culpable party on the illegal issue.” 1d. Appellant further states:

This is because, as Judge Johnson found, [Nicosia] had knowledge
prior to the start of the Chiropractic Business it was likely illegal
under Pennsylvania law for him to be the 100% owner of the
Chiropractic Business.

[Appellant], however, did not have any knowledge of the
illegality issue until [Nicosia’s accountant, Mr. Gerson] testified
about it during the partnership trial. Further, Mr. Gerson testified
he did not share his research on the illegality issue with
[Appellant]. As such, [Nicosia] can not obtain court relief while
[Appellant] can obtain court relief.

Id. at 30 (emphasis in original, internal citations omitted).

We again note that there was no finding by the trial court that the
chiropractic business was an illegal partnership. As Judge Friedman noted in
her Pa.R.A.P. 1925(a) opinion:

Judge Johnson, not [Judge Friedman], agreed with
[Appellant’s] position that there was indeed a partnership. He
declined to declare it an “illegal” partnership but rather concluded
that it was a 50-50 partnership which needed to be wound up and
entered an order by which the First Phase of the trifurcated trial
was concluded. Furthermore, [Appellant] would be in pari delicto
with [Nicosia] regarding the existence of an illegal chiropractic

partnership and would not be entitled to any relief from the
[c]ourt.

Trial Court Opinion, 2/21/18, at 6 (emphasis in original). Judge Friedman
simply observed that if there were an illegal partnership, Appellant would be

in pari delicto with Nicosia, and therefore not entitled to any relief. She did
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not make that statement as a finding. Thus, Appellant is not entitled to relief
on this issue.

In his fourth issue, Appellant argues that the accounting must be
overturned because it did not account for the substantial amount of
chiropractic revenue which both litigants claim is still missing. Appellant’s
Brief at 31. Appellant asserts that during discovery, Nicosia testified that after
the chiropractic business ended, Nicosia and his wife:

[rleviewed the patient files in the Greycat Computer, and

compared those entries to the patient paper records, and they

compiled a “big long list” of patients who received chiropractic
services, were billed for those services, but that the money which

was paid for those services was missing.

Id. at 31 (emphases in original). Appellant further contends that there was a
dispute as to whom the list of patients and services was given, but asserts
that it was never provided to him. Id. Appellant posits that the accounting
did not include the amounts of missing money, and as a result, the case must
be remanded for a more accurate accounting of chiropractic revenue with a
focus on this missing money. 1d.

We first note that Appellant has failed to identify where in the record he
raised this issue before the trial court, either during the accounting phase of
trial or in post-trial motions. “lIssues not raised in the lower court are waived
and cannot be raised for the first time on appeal.” Pa.R.A.P. 302(a).

Moreover, we shall not assume the burden of searching through the

voluminous record in this case in an attempt to determine whether Appellant



J-A30010-18

raised this issue before the trial court. “This Court will not act as counsel and
will not develop arguments on behalf of an appellant.” lrwin Union Nat.
Bank and Trust Co. v. Famous, 4 A.3d 1099, 1103 (Pa. Super. 2010). Itis
not this Court’s responsibility to comb through the record seeking the factual
underpinnings of a claim. 1d. When deficiencies in a brief hinder our ability
to conduct meaningful appellate review, we may dismiss the appeal entirely
or find certain issues to be waived. 1d.; Pa.R.A.P. 2101. Because Appellant
failed to establish that this issue was raised before the trial court and such
failure hinders our ability to conduct meaningful appellate review, we find this
claim to be waived. Pa.R.A.P. 2101.

Even if the issue had not been waived, we would conclude that it lacks
merit. As referenced in the trial court’'s June 9, 2017 decision addressing
Phase Two of the litigation related to the accounting, the court was aware of
the patient files and billing as included in the Greycat computer system utilized
for the partnership. Trial Court Opinion, 6/9/17, at 6-15. Specifically, the
trial court stated the following with regard to the Greycat billing information:

We therefore find that [Appellant’s wife] made the complete

Greycat billing printouts, probably to be sure [Appellant] had

those billing records; we believe it is more likely than not that he

had his own patient treatment records for his current patients in

his Mt. Troy office and therefore only needed the Greycat printouts

to be able to follow up regarding monies that might be due him

from the Shadyside practice.

Id. at 11. Therefore, Appellant had the information from the Greycat system

that he alleges to have been missing. Moreover, the trial court made the

-10 -
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following finding: “There was sufficient evidence available for a reasonably
accurate accounting of the revenue and expenses and profits and losses of the
partnership to be made.” 1d. Thus, there is no evidence that a substantial
amount of revenue was missing from the records supporting the accounting.
As such, we would not conclude that the trial court erred in conducting the
accounting.

In his fifth issue, Appellant argues that “the second trial court, Judge
Ward, and the third trial court, Judge Friedman, abused their discretion, and
committed an errors [sic] of law, in the manner in which they handled the
accounting phase—including subsidy questions per Pa R.A.P. Rule 2111(b).™
Appellant’s Brief at 5. Despite presenting this single issue in his statement of
questions involved, Appellant attempts to expand this vague single issue into
an additional eight “sub-issues” in the argument section of his brief. Id. at
32-43. The Rules of Appellate Procedure provide that issues to be resolved
must be included in the statement of questions involved or “fairly suggested”
by it. Pa.R.A.P. 2116(a). “[Pa.R.A.P. 2116(a)] is to be considered in the
highest degree mandatory, admitting of no exception; ordinarily, no point will
be considered which is not set forth in the statement of questions involved or

suggested thereby.” Thomas v. Elash, 781 A.2d 170, 177 (Pa. Super. 2001);

4 We note that Pa.R.A.P. 2111(b) relates to the contents of an appellate brief
and the requirement that an opinion from the trial court be appended to the
brief. Accordingly, we are uncertain of the reason or basis for Appellant’s
citation to that rule in the context of this issue.

- 11 -
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see also Wirth v. Com., 95 A.3d 822, 858 (Pa. 2014)). These sub-issues
are not included in the statement of questions involved, nor are they “fairly
suggested” by the extraordinarily vague issue listed in the statement of
questions involved. Thus, we hold that Appellant has waived these claims.
Graziani v. Randolph, 856 A.2d 1212, 1216 (Pa. Super. 2004).

Moreover, review of these eight sub-issues reveals that at least two of
them were not raised in Appellant’s Pa.R.A.P. 1925(b) statement. Specifically,
in Appellant’s sub-issue “A,” he asserts that Judge Ward and Judge Friedman
erred in failing to apply Clement v. Clement, 260 A.2d 728 (Pa. 1970), to
shift the burden in the accounting phase to Nicosia. Appellant’s Brief at 32.
This issue was not raised in Appellant’s Pa.R.A.P. 1925(b) Statement.
Pa.R.A.P. 1925(b) statement, 1/26/18, at 1-13. Further, Appellant’s sub-
issue “B” alleges error by Judge Ward in the appointment of an alleged
incompetent witness. Appellant’s Brief at 34. Review of Appellant’s Pa.R.A.P.
1925(b) statement shows no allegation of abuse of discretion or error by Judge
Ward. Pa.R.A.P. 1925(b) statement, 1/26/18, at 1-13. Because these issues
were not raised in his Pa.R.A.P. 1925(b) statement, they would be waived on
this basis as well. See U.S. Bank, N.A. for Certificateholders of LXS
2007-7N Trust Fund v. Hua, 193 A.3d 994, 997 (Pa. Super. 2018) (“Any
issues not raised in a Pa.R.A.P. 1925(b) statement will be deemed

waived.”) (quoting Commonwealth v. Lord, 719 A.2d 306, 309 (Pa. 1998)).

-12 -
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Moreover, the trial court conducted a thorough accounting as is reflected
in its June 9, 2017 decision. We conclude that the trial court did not abuse its
discretion in preparing the accounting, and to the extent that the sub-issues
raised in Appellant’s brief under heading “Argument #5” are not waived, we
would affirm on the basis of that opinion.®

In his final issue, Appellant argues that Judge Friedman abused her
discretion and committed an error of law in dismissing as “moot” the third
phase of the trial, which resulted in dismissal of Appellant’s seven causes of
action at law. Appellant’s Brief at 43. Appellant maintains that he had viable
claims remaining against Nicosia, including claims of unjust enrichment and
breach of fiduciary duties. Id. at 43. The trial court addressed this issue in
its October 25, 2017 memorandum. Therein, the trial court explained that,
given the findings and determinations made during Phase Two of the litigation,
there were no viable claims at law remaining against Nicosia. Trial Court
Opinion, 10/25/17, at 3-4. Specifically, the trial court explained:

All of the claims at law arise from the relationship between

the parties, which [Appellant], in Phase One, had successfully

asserted was an “oral at-will partnership.” However, during the

Phase Two accounting, the material facts supporting each of these

claims at law were decided adversely to [Appellant]. After

consideration of the arguments of counsel, we conclude that the
claims, as we suspected, are indeed moot. There is no count at

law that remains to be tried. Crucial elements, if not all elements

of each of the above claims, have already been decided, adversely
to [Appellant].

5> The parties are instructed to attach a copy of the trial court’s June 9, 2017
decision to further pleadings in this matter.

-13 -
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One important missing element is harm to [Appellant]. The
accounting of the partnership revealed that [Appellant] suffered
no harm.

Another missing element is wrongdoing by [Nicosia]. The
accounting revealed that [Nicosia] had not acted wrongfully at all,
and, in fact, that it was [Appellant] who did so, by, inter alia,
misappropriating funds that should have gone into the
partnership’s “main account,” the Advanced Diagnostics checking
account at PNC Bank.

Another significant finding of fact in Phase Two is that the
partnership made no profit so there was nothing to be distributed
to [Appellant]. There can be no wrongful withholding of
distributions if there was nothing to distribute.

Regarding the Wage Payment Law/Act Vviolations,
[Appellant] successfully contended that he and [Nicosia] were 50-
50 partners, and presented no evidence during the Phase Two
Accounting regarding unpaid salaries, an item that certainly
should have been part of the accounting.
Regarding conversion, the evidence and factual findings at
Phase Two belie [Appellant’s] assertions that [Nicosia] converted
chiropractic equipment to his own use.
The evidence and factual findings at Phase Two also make
it clear that [Appellant], not [Nicosia], ended the partnership
when he walked out at the end of April 1999.
Trial Court Opinion, 10/25/17, at 3-4 (emphasis in original).
We agree with the trial court’s conclusion regarding Appellant’s final
issue and affirm on the basis of its October 25, 2017 memorandum.®

Accordingly, Appellant is entitled to no relief on this claim.

Judgment affirmed. Application for relief denied.

6 The parties are instructed to attach a copy of the trial court’s October 25,
2017 decision to further pleadings in this matter.

-14 -
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Judgment Entered.

Joseph D. Seletyn, Ejz

Prothonotary

Date: 4/15/2019

- 15 -
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DECISION
This Decision is entered pursuant to Pa.R.C.P, 1038. Seelso Pa.R.C.P. 227.1,

INTRODUCTION

The non<jury trial of the accounting phase of the captioned consolidated matters; also

referred to as Phase 2, was compléted before:thc‘undeyéi‘gned on May 26, 2017, Proposed Findings
of Fact and briefs in lieu of oral closings were due on June 6, 2017. Counsel for Plaintiff also
made:a brief oral argument at'the enid of the trial. Defendants timely filed their proposed findings
and briefs; Plaintiffs weié -.unabj'e‘ to-do-so, As.of June 8, 2017, ‘the date-the Court began editing;
and finalizing its owri draft findings (made on May 26 and 27), counsel for Plaintiffs had sent an
e-miil indicating that he might be able to get his proposed findings:and brief later on June § or

1




some time on June:9. We indicated that we planned to file this Decision on Jurie 9, the deadline

that suited the:court’s convenience and our-other responsibilities

Asaresult of the Plaintiff’s delay in filing, this Decision is ina clumsier form than I would
have wished, Instead of referting to specific proposals by: each party, as I'had planned, I have
listed my initial findings more or less as first drafted, followed by a list of the numbers of
Defendant’ -‘p'r'Oposed_ﬁn_di_ngs with which T concurand which are consistent with my ownfindirigs.
Thaveincluded at the-end of'that list a.small nunber that I would have modified slightly but which
are essentially consistent with my thotights. T have not confirmed the :accuracy of all of
Defendants’ citations.to exhibits and they are t6-be used only as a suggestion althiough [.expect
that. most are dccurate.. Proposed findings that were not accepted séemed irrelevant or duplicative,
Had Plaintiffs proposéd findings been sent in time to be considered, they would have been listed
in the same way, with whatever caveats seemied appropriate. This De¢ision was in final form at

7:00 PM on June 8, 2017, -and nothing had been received by e-mailor otherwise by then.

PROCEDURAL BACKGROUND

The dacket of the casés reflects the long ‘procédural history of the dispute. The Honozable:
Livingstone M. Johnsor tfifurcated the trial of the captioned consolidated actions-and tried-the. first
phase over the course of two years from the Fall of 2003 until the Fall of 2005. He entered an
order, dated September 14, 2005, in. which he determined that theré: was indeed a partnership
between the captioned individuals, two: former friends, Dr, Roger Stewart, a chitopractor, and Dr,
Grepory Nicosia, a.psychiologist. This order was docketed on Septembet 16 as were the Findings

of Fact and Conclusitns of Law made by Judge Johnson.
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Judge Johnison also set forth in.patdgraphs 7, 8, and 9-of that ordéi the: scope of this second

phase; the accounting of the-partnership. This phase of thie ihatter was initially assigried to the
Honorable Christine A. Ward, who‘.-appo.ime,d a certified public accountant to do-the accounting
on Febryary 4, 2009, after the parties were: unable to. agree .on one. In January 2015, the
unidetsigned agreed to take over these cases'tohelp Judge: Ward, who handles most-ofthe complex

litigation matters for our Court:

The undersigned eventually realized that the court-appointed accountant was not able to
finalize the accounting although he clearly did a lot of work'and organized the large amount of
available information-as best he could. Becuuse the parties hadspént a good deal of money over
the yeats for the accountarit’s fees, we decided to take over theaccounting and have.a trial of that
phase without appoiriting a different master. We directed the accountantto provide the electronic
version of ‘all the work he had done to: counsel for the parties so: that €ach could give that to his
own accounting expert. The EX'pecfafion- was 'thatf-_eéc'h paity’s own accountant would use:that data
(rather than having to spend time:re-creating it) and supplement it 45 he or she deemed appropriate
and wouild then testify in the Phase 2 trial as to.the opinion teached regarding who owed whom
how miuch and why.

Because of our-conclusion, explained below, that it is Dr. Stewatt who owes money to'the
Dr. Nicosia, we have concluded that Phase 3 is ;moqt and will consider entering an oider fo: that

effect at a later date.

Judge Johnson had made many findings of fact, some of which are rélevant to the iristant

accountirig. The. Court makes the findings set forth below. The exhibits or testimony supporting
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cach finding can be found in the proposed.findings of'the Defendants, or possibly of the Plaintiffs,

that are consistent with each finding of the Court. -

FINDINGS OF FACT

1. Dr, Stewart:and Dr. Nicosia weré lifelong friends.until the Spiing of 1999,

2. At some time prior t6 August 1995, the parties agreed that Dr. Stewart would expand his
existing practice to a second office. in Dr. Nicosia’s space in the building owned by Dr. Nicosia

and his wife on Centre Avenue in Shadyside.

3. ‘Their thought was that some of Dr, Nicosia’s psychology practice pafierits at.that office who |
also néeded. chiropractic treatmeént could receive that treatiment easily if Dr. Stewart shared the
office space,

4. Toaccomplish that purpose, they entered irito a business relationship, which Judge Johnson

deemed a partiership, in August 1995,

5. The terms of the partnership agreement are set forth in Judge Johnsen’s.order of September- 14,

2005, fully quoted below:

1. ‘The Chitopractic business which was operated out of Dr. Nicosia's office
building at 4927 Centre Avenue in the Shadyside area of Pittsburgh, which is the
subject matter of the above lawsuit, was a partnérship between Plaintiff Dr, Roger’
Stewart and Defendant Dr. ‘Gregory Nicosia.

2. Dr, Roger Stewart was a fifty percent (50%) partner in the partnership and Dr.
Gregory Nijcosia was a fifty percent (50%) partner in the partnership.



3. The partitership began in Augustof 1995, and the partnership was later dissolved
in May’of 1999 iinder 15 Pa.C.S.A, Section 83‘_5.'1.,..but‘the-paﬂ_nc:r__shfip was never
legally terminated under 15 Pa.C.S.A. Section 8352,

4., All- property which was either otiginally, or subsequently, brought into the
partnershlp i§ considered partnership property: under 15 Pa,C.S.A. Section
8313(a),

5.-Dr. Roger Stewart and Dr. Gregory Nicosia were co-owners of the. property of
the pattnership as tenants in partnership under 15 Pa.CiS.A, Section 8342.

6. All partnership books and records are available for inspection. and. copying by
any partner under 15 Pa.C:S.A. Section 8332.

7. Each partner is entitled to be repaid his conttibutions, whether of capital or
‘property, and each, partnershall share:equally in the profits and surplus remaining
after liabilities have: been. paid under 15 Pa.C.S.A, Section 8331(1) even if the
specifi¢. dollar amount is determined by subsequent: court proceedings.

8, Dr. Stewart and Dr, Nicosia are entitled to their respective fifty percent (50%)
share of the residual financial assets of the partnership as of the date of its
dissolution in May of 1999, including, but not necessarily limited to, any
outstanding ¢apital contributions,. accounts receivable, profits, losses, and
goodwill from the business under 15 Pa,C.S.A. Sections 8342, 8343, 8360, éven
if the specific dollar amotunt is determined by subsequent court proceedings.

9, Dr. Stewart and Dr. Nicgsia are ¢ntitled fo their respeetive fifty percent (50%)
share of the residual non-financial. assets of the ‘partnership.as of'the. date of its
dissolutionin May of 1999, under 15.Pa.C.S.A. Sections 8342, 8343, 8360, even
if the-specific ltems are détérmined by subsequent court proceedings.

6. Dr. Nicosia handled the finances of both practices by using the software known as Quicken

which could easily generdte a variety of financial reports for each practice,

7.. Dr. Nicosia also handled all the bank accounts felated to both practices.




8. Each practice was co_r_,lls_i'_c'Ilered' a “division” of Advanced Diagnostics, a:fradé nariie used by 'the

two doctors, created at the time:the relationship betweén the two doctors began.

9. Dr. Nicogia owned ano_ti}er entity known as Advanced Diagnostics, Inc. which-was not. patt of

 the relationship between the two doctofs.and which has no impact-on this:accounting.

10. Dr. Nicosia gave Dr, %tewam’ rionthly-and yearly financial reports generdted by Quicken for

the Chiropractic practice 'a'h;d Advanced Diagnostics.

11. Both Dr. Stewart.and IDr. Nicosia made loans to the Chiropractic practice: part of Advanced

Diagnostics. !

12. There were no specific ire_‘que‘sts‘that Dr. Stewart.cover any losses of the partnership; although
the loans made -were probably related fo-the.fact that the Chiropractic practice was nof bringing in

enough money to cover payroll and its share of the comittion éxpenses.

13. There was a éommon‘re?ception area where the paper and electronic records of the.Chiropractic

practice were kept and computers for both practices were also kept.

14, There was also a common patient.appointment book used by the staff of both practices.

15, The Chiropractic billing récotds were entered into a.computet that ran Greycat software; this

computer was generally'-r,e'f‘erred' to during the trial as “Greycat.”

|

_ | . T
16. Greycat was used exclusively for thé Chiropractic practice.

17. Greycat software is & billing. record-keeping system that can produce HCFA forms for
submission of claims to Mi'e'di‘care,. Medijcaid, and. ingurers; these forms included a directioii that

_ [ .
- payment be:made to Advarl‘ljccd Diagnostics.

I
!
!
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18. Data was entered.intothe Greycat:.computerby staff shared by the two practices; the data only
pertained to the Chiropractic practice.
19. Dr. Stewart was. not able to-use any of the office computeérs,

20. After entries were made in Greycat, the paperwork from which the entries were made was
placed in the individual patient 's: billing file.

21. E’ach;paﬁeﬁt,of the Chiropraetjc practice had paper-*v_e_rsiﬁqns% of a tréatinent file-and a separate
bijl'ling.ﬁ-le.

22. There was also a commoeri billing file that contained copies:of all the unpaid Chiroptactic bills
that had. been sent out; this file provided a quick W'aylto‘see which patients ofproviders needed to
be remitided that the bill was outstaniding and which: bills ieeded to be sent out for colléction,

23.. It was unclear fiom the evidence. whether the original patient. billing filés or copies were sent
when a collection agency was asked to collect past due accounts recéivables of the Chiropractic

practice,
24, A large number of the chifopractic patients were covered by third-party payers,

25, When payments were made by Medieare, Médicaid or Insurers, they weré accompanied by 4

form referred to a§ an EOB, an Explaration of Benefits.

26. When payments were:made by lawyers whorepresented the patients in workers. compéhsation

or personal injury casés, they were accompaniéd by a cover letter.

27. Patients who. were: “self:pay™ usually paid-on the date of service, sometimes. by credit card.




28. When payment checks came in, the standard procedure was to give-their, along with the EOB:

(o, presumably; the lawyer’s letter) to-the staff member who.was charged with depositing the

to during the Phase 2 trial as the “main” account,

29. Only Dr. Nicosia was an guthorized signatory of that account althiough Dr: Stewart on one
occasion was authorized by Dr. Nicosia to sign a check for $5,000 in postage that needed to. be

sent-out before the end of the year; there is.no dispuite regarding_. the propriety of this check.

30, Afterdéposits were made, the copies of the check.and the EOB (or cover letter) were putin
the patient treatment file to reflect that payment had been made; they did not go back to the-patierit

billing file.

31. The billings: of the Psychology jp'racti‘c‘e were done separately and were never considéred by

either party to be. part. of the partnership..

32. The monies feceived by the Psychology practice were; however, comingled :in the “main™
account with those of the Chiropractic practice and a third entity owned by Dr. Nicosia, called

TEST 2.

33, Dr. Nicosia also. owried a business known as TEST, sometimes referred to in the testimony
during the iistant Phase 2 frial :as Test One; this business had .a Separate bank account and its

monies were not.comingled in the “main” accourit and have no impact on this accounting.
€ : g

34. Even though the funds were comingled, they were separately designated in the Quicken
records and also on the handwrittén deposit. slips so that each amount could be linked to the

relevant doctor in the Chiropractic. practice or to: the Psychology practice or to TEST 2,
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35, In early 1999, Dr. Nicosia asked his wife to review the patient billing accounts for his

36, Mis. Nicosia’s background indicates that she was qualified to. perform such a review.

37, Tri.the course of her review, she found a billing discrepancy regarding one of the psychiology

patienits whe also happened to be a patient of Dr. Stéwart’s Chiropractic practice;

38. She then checked the billing records of the Chiropractic practice on Greycat to see-if payments

had mistakenly been credited to the wrong patient accourit.

39, She discovered that chitopractic billings of roughly $20,000 for that patient showed 4 zero

‘balance although no payments had been recorded.

40. She called the lawyer who was representing that patient and was informed that he had sént

payment of a compromise ainount of roughly $15,000 to Dr. Stewart’s:practice,

41. She brought this discr.epéncy to Dr. Nicosia’s attention, indicatifig her suspicion that Dr.

Stewart may have been keeping payments for himself rather than depesiting them into the Main

Account,

42. Dr. Nicosia did not betieve Dr: Stewart would have dene such-2 thing intentiohally and asked

his wife to investigate further.

43, She confronted Dr. Stewart with her findings and he dénied that he had taken the $15,000

payment for himself,

44. Mrs. Nicosia then {ooked at other patienit files. via Greycat to find thoseé: that showed high

charges that had been *zeroed out.”
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45. She did not look at every patient file as she felt, and the Court agrees, that would have
consumed :an inordinate amount of time :and extra staff work..

46. She discoviered three: or four other files with large: amounts-that had béeen paid to Dr. Stewart

and had not been deposited;in the Main Account.

47. Dr. Stewart withdrew from the partnership on April 30, 1999,
i ]

|
48. Dr. Stewart later returned the $15,000 related to the first patient discrepancy..

49. Dr. Stewart did not take his patient treatment of billing files with him when he left and the

testimoriy does. not reveal why:he did not.

50. Dr. Nicosia did not change the locks on the Shadyside office until after:some chiropractic

equipment was found to be missing,

51. ‘Some time soon after Il)r Stewart left the partnership, the Greycat computer crashed.
|

52, Mrs, NiC'O'sia.at'fe'mptefi'tohaVe a.computer specialist in the Noith Hills:retrieve or restore the

date on'the hard drive but he: was unable to:and returned the hard drive:ta her.

53. No one deliberately -;dcl[eSt'royed the Greycat hard drive or deliberately disposed of the Greycat
computer in order to conceal evidence.

54. No one sought a protective order regarding the preservation.of Dr. Stewart’s or Dr. Nicosia’s

records; whether papér ot electronic in;a timely manner before or after the lawsuit was filed:
; .

55. The Quicken files remained availablé.

10




56.. The full banking records were available until a fire ifi Dr. Nicosia’s new office destroyed at
least some of them. if not:all well after the lawsuit commenced and. a protective order could have,

been obtained.

57. There is.no ¢redible evidence to suppoit the allegation that the rent charged to Dr. Stewart for

his portion of the shared premisés, $2,000, was excessive.

58. There was sufficient évidence available for a reasonably accurate accounting of the revenue
and expenses and profits and losses of the partnership to be made, although assembling that

evidence was costly and tinie-¢onsuminig:

59. Mrs. Nicosia testified that, prior to. Dr. Stewart’s departiire from the partnership, Mrs. Stewart
had arfanged with her to come into the office to print out all the Greycat files, which-consisted of

a pile of paper more than a foot high.
60. Mrs. Stewart was not called on rebuttal to deny that she had done this.

61. We therefore find that Mrs. Stewart made the complete Greycat billing printouts, probably to
be sure Dr. Stewart had those billing records; we believe it is'more likely than not that‘h'é: had his
own patient treatment records for his current p&ti’ents in his Mt. TFroy office and therefore only
needed thé Greycat printouts to be ablgé to foliowup regarding monies that might bé:die him from
the Shadyside practice.

62. Plaintiff’s expért aceouritant, Karl A. Jarek, CPA, w;:;s barted from testifying because he had
not been asked:to render an opinion regarding the question to be-resolved by the Phase 2 trial, who
owed how much to whom and why; applying paragraphs 7, 8, and 9 of Judge Johsison’s: order of

September 14, 2005.

11
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63. Mr. Jarek’s expert report. wds limifed fo criticizing the methodelogy used by the. ¢ourt-

appointed. accountant; be_ciause he did not give @iy opinion in his report on what the final
accounting under Judge Johnson’s order should be, the objection to his testimony was sustained.

as irrelevant. See page ﬁ2"of|" his expert report, paragraphs 8-11, in which he. states the assignment
: |
he was givert.arid the seope-of his report.

64, The expert witness cal‘led-'by‘the Defendant, Brandon Otis, a forensic accountant, was able to
| .

render an opinion in ‘e'ic‘:co'riidance with his expert report, which addréessed the question before the
Court, based on the data collected by the court-appoinfed accountant and by other ftems in the

|
* pleadings and elsewhere; g
|

65. Mr. Otis was very cl'ea{"‘ in his-explanation of how he arrived at his opiniori.and the Court finds

his testimony and opinion highly crediblé.
|

66. The partnership between Dr, Stewart and Dr: Nico‘sia.never—‘ma_dc a profit as defined by Jiidge

Johnson’s order of September 14, 2005,

|
i

67. Dr. Stewart did not re,ci:eive any payment related to profits of the partnership.
68. Dr. Nicosia did not re(::eiye any payments rélatéd to profits: of the partnership.

o]
69. The partnership suffered a net loss over its lifetime (August 1995-May 1999) of $18,562.00.

70. Dr. Stewart. owes Dr. Nicosia the sum of $35,272.00, the amount needed to equalize the

partners’ contributions to t'lhe;business over the years.

| |
71. Dr. Stewart also owes Dr. Nicosia one-half of the “interest” he impropeily. retainied of $736.66.
v |
. 72. Thegrand total.owed ;by'D.r'. Stewart te Dr. Nicosia is $35,640.33.
E

12
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We accept Defendants’ Proposed Findings numbers 1-8, 10-37, 40-42, 45, 47:49, 51-99,

101, 103, 109-112, 114, 118123, 126, 130-133, 137-139, 174,
We accept the following proposed findings of Defendants as modified:

No. 38 — modified to reflect'that Mrs. Stewart prifited out copies of all the patient records 6n

Greycat and removed those ¢opies froiti the Chiropractic offiee.

No. 50 ~ modified toreflect that Dr. Stewart did not- verify or couint how many patient files were

in.the: Céntre Avenue office when he left and terminated the partnership.

No. 102 - modified to reflect that J udge Johnson’s cited. findings from the Phase 1 tiial were also

consistent with and confirmed by the evidence presented at the instarit Phase 2 frial,

No: 134 - medified to reflect that Dr. Stewart is to répay Dr. Nicosia only-one-half of the $736.66

- rétainied as inferest, i.e. $368.33,

Nos. 135 and 136 - modified to reflect that the total payment due fiom Dr. Stewart to Dr. Nicosia

is $35,640.33..

We should point out that proposéd firidings of the Defendants that were neither accepted
nor-modified should not be regarded ds having been implicitly rejected. Rather, they were éither

duplicative cr irrelevant; at worst.
DISCUSSION

The Piaintiff had the burden -of proving the facts that would lead to an accountinig that.
awards him his 50%. share of the pattnership. profits. He failed to- meet: that burden, .Instead the
ctedible evidence shows that the partnership found to have existed between. Plaintiff and Dr,

Nicosia never made a profit.
13
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The credible evidence also shows. there was no-spoliation of evidence by the Defendants,

The credible evidence fiirthershows that the paper files of Dr. Stewart’s chiropractie-practice wete
|

the best evidence of the amounts paid or-due to.that practice. Those paper files had been preserved

by Defendants for several yeafs, well afer Dr. Stewart effectively abandoned them by not

removing them from the Centre. Avenue premiseés within 4 reéasonable. time after he left the

premises permanently, Th? total nuriiber of patient files that could not be found among the many

boxes of records was 27, a l\kery sm'a'li'numb'er;

We note that the credible evidence shows that Dr. Stewart ¢atiséd equipment to be removed.
from the office but did not remave the individual treatment files, the individual billing files nor,
possibly, the combined ufipaid billing files for all his patients, He also did not-take steps to procuré

4 protective order on or about the time he filed the captioned actions or at any teasonable tinie

thereafter, He:cannot nowbe heard to-¢omiplain that Dr. Nicosia took insufficient care to preserve

those files when he himself took no steps to do-so.

The Quicken files ?were all available, according to the credible testimony; and they were

the best electronic: evide{i(‘:‘e available to determine a/l of the income and expenses of  the
| .

Chitopraetic practice:
Greycat was obviously incotrect as to the three or four large balances that were improperly
zeéroed out, It cannot be deemed at allreliable as to amounts of income and.there is no claim atall

that it contained. anything rieg.arding expenses of the Chiropractic practice.

Gross income is not the:basis for distributions to-the-parthers yndér-Judge: Johnson’s order,

Each was orily entitled to & 50%.share of the profits, after deduction of expenses, Profits were best
f
|

14
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determined from the Quicken records, accepted withoiit question by Dr. Stewart for the duration
of the partnership:

Lastly, contrary-to theé. Suggestions made by Plaintiff’s counsel, Dr. Nicosia had no duty to

right to the fair market rental for the premises and there is absolutely no evidence:to suggest: that

the $4,000 per month total rerital, half of which was paid by Dr. Stéwart, was excessively hi ghor

set in bad faith.

CONCLUSION

The accounting of the Court shows that.Dr. Stewart must reimburse Dr, Nicosia $35,272.00
ascalculated by Mr. Otis. He:must also reimburse Dr. Nicosia-one-half of the wrongfully withheld
“in'_te,res,_t,?i $368.33. The total he must pay to Dr. Nicosia is $35,640.33,

In accordance with the Rules of Court cited above, there is:no separate verdict slip filed,

This Decision constitutes the award of the Court,

8 June 2017

15
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IN THE.COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

DR. R:OGER- STEWART, CIVIL DIVISION

Consolidated Cases known as
GD-01-13980 (Equity)
GR-01-14628 (Law)

Plamtiff,

' VS,

DR. GREGORY'NICOSHA, individually,
and DR. GREGORY NICOSIA, paiter
trading as ADVANCED DIAGNOSTICS;
and. ADV ANCED DIAGNOSTICS, INC,,

Defendants.

MEMORANDUM IN SUPPORT OF-QORRDER

| 'I"he-cap_'tioned actions were consolidated and werg then set 1o. be tried in three phases by
the l-lofnorable'Li-vi.ngsrone M. Johnson, now: fully retired. Jidge Johnson tried Phé'iSf.! One and
-conch,;ldcd.tha{ a partnership did exist between the parties and entered an order accordingly, on
September 14, 2005. That.order also set forth the matters which would be covered by Phase
Two, the accouriting. Phase Three was expected l|o handle ;'he claims at faw set forth at GD 01-

14628,

;I January 2015, the conselidated cases were assigried tothe tndersigned who. entered a

Deciséoﬁd'ale_d June 8, 2017, after Phase Two of the tria). ‘'We helieved that our factual findings
! .

during Phase Two left.nothing to be tried in Phase Three and indicated inour Decision that we
\

would enter an order carcelling that partof the tital. On June 27, 2017, weé éniered such an
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arder, -'Plai'ntiﬂ’? then filed several separate Post-Trial Motions on July 7, 2017, and on July 27,
20.17','Defendar:1_t filed various motiens, including a Motion to Dismiss [Bothj Parties” Remaining

“Claims as Moot.

By ordér dated August 10,2017, we directed Plaintiff to file his answer to the Molion 03]
Dismiss:and also-established a briefing schédule. ‘The last; supplemental, briefs were filed by the
parties on Octofber 18,2017, and after a review, we conclude that the Motion t& Dismiss must be.

I
granted,

|
The 'claimS;aI-‘]aw filed by the Plaintiff at G 01-14628 are set forth in'an Amended
Complaint [DO:C. 13 at §4628] which was filed-on May 28, 2002, and which was theh itsélf

amended on 1Se§p’tember-25,2003 [De:. 52 at 14628).. The-claims are as follows:

Count 1, Breach-of Contract, vs. Dr. Nicosia anid the partnership.

Count 2, Wage Payment and Collection Law violations, vs. the partnership and Dr.
Nicosia.

Count 3, Unjust Eiirichment, vs, Dr, Nieosia and Advanced Diagnesics, Inc.

Count 4, Conversion:of Chirgpractic Equipment, vs, Dr. Nicosia.and Advanced

Diagnostics, ‘Irfe',

Couiht Sl, Fraud, vs. Dr. Nicosia.
|

I .
Coimt ¢, Shareholder/Officer Participation in Fraudulent Activities.and Piercing the

Corporate Veil of Advanced Diagnostics, Iné., vs, Dr. Nicosia.and Advanced Diagnostics, Inc.

5o .
Count 7, Fiduciary Duties (added on September 25, 2003, Doc, 52), vs. Dr. Nicosia and

Advanced Diagnostics, Inc.
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We belicve that therpatties agree that the corporate defendant, Advanced Diagnostics, Inc. was

i

not -inyolved-ir:r the partnership and ihat the claims agdinst it are no. Jonger being asserted. The
. ! B ¥ e . K P
tradé name “Advanced Diagnostics” was, however, used.by the-partnership. See Degision,

Findings of Fatt ho. 8 & 9,
|
’ |

Al of the claims at’ law arise from the relationship between the parties, which Plaintiff, in
|

Phase One, had successfully asseried was-ah “‘oral at-will partnership.” However, during the
Phase Twe dccounting, the material facts supporting, cach of these ¢lairisat law were decided

adversely-to Plaintiff. After considefation.of the arguments.of counsel, we conclude. that the
i
claims, as we suspected, are:indeed moot, There is fio counit.at law thaf remains to be tried.

Cruc‘ial.elemenits,. if:not a1k eléments of each of the above claims, have already beén decided,

adversely to Pl &:tjnti:ff .

‘One important missing-¢lement is harm to Dr. Stewart. The:accounting of the
|
partnership revealed that Dr. Stewart suffered no harm.

Anolher; missing ¢lement.i$ wrongdoing by Dr. Nicosia. “The accounting revealed that
]

Dr. Nicosia h,ad; not acted, wrongfully at dll, and, in fact, that it was Dr. Stewart who did so, by,
inter-alia, Jmisa%)p‘rt‘)pr'iaiting funds that should have gone.intothe paitiership’s “main account,”
| ]

the Advanced Diagnostics-checking account 4t PNC Bank,

\ Anoth@IISign'iﬁcant finding of fact-in.Phdsé: Two is that the partnership made no profit se-
- there was. nolhirélg to bé. distributed 1o Br. Stewart. There can be. fio. wrongful withholding of

distributions if 't?h'ere was ‘nothing to-distribute.
' !
'Regardif?g- the, Wage Payment Law/Act violations, Plaintiff successfully contended that
O
‘he and Dr: Nicesia were:50-50 partners,and presented no-evidence during the Phasg Two
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Acccmﬁtin‘g_:rc:ggrdih‘g unpaid salaries, an item;that:.certainly should havé been part of the
accbunlting;.
Régarding conversion, the evidence and factual findings at. Phase Two belié Plaintiff’s

assertigns that Dr: Niceésia converied chiropractic equipmiént 1o his.own use.

The evidence and. factual findings at Phase Two al$o tmake it ¢lear that Dr. SteWart, not
Di. Nigosia, ended the partnership when he. walked out at the enid of April 1999.
i

i
CONCLUSION
i

Plaintiff has not presented any valid basis. for his contention, that the-above-lisied counts

at law a:rc still vigble. The Motion t6 Dismiss:musf be granted. See Order filed herewith.

Foi hidusekeeping purposes, we have also stricken the judgmeni.enteréd, prematurely,

after dei‘niai of Plaintiff’s post-trial motions filed as to Phase Two. See order. filed separately.

A8 Obtober 2017 | | @/MW\/ ‘




