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JEAN NAGY AND CHRISTOPHER :  IN THE SUPERIOR COURT OF
NAGY : PENNSYLVANIA

AVANT GARDENING, INC.
No. 852 WDA 2018
Appellant

Appeal from the Judgment Entered June 8, 2018
In the Court of Common Pleas of Allegheny County Civil Division at
No(s): GD-16-000336

BEFORE: BOWES, J., SHOGAN, J., and STRASSBURGER¥*, J.
MEMORANDUM BY SHOGAN, J.: FILED MAY 1, 2019

Appellant, Avant Gardening, Inc., appeals from the June 8, 2018
judgment entered on a verdict in favor of Appellees, Jean and Christopher
Nagy, in the amount of $47,840.00. After review, we affirm.

The record reveals that in 2004, Appellees entered into an oral contract
with Appellant for the construction of retaining walls. N.T., 5/4/18, at 29.
Appellant agreed to construct the walls using VERSA-LOK bricks and VERSA-
GRID geotextile reinforcing material. Id. at 32. Appellees paid Appellant
$45,935.06 for the walls. Id. at 53. Appellant completed the walls in two
phases between 2004 and 2007. Id. at 46. After Appellant completed the
construction, Appellees observed defects in the walls including splitting,
leaning, tilting, and sinking of the bricks. Id. at 48. Appellees contacted

Appellant, and Appellant returned and attempted to repair the walls over the

* Retired Senior Judge assigned to the Superior Court.
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next seven years. Id. at 46-62. In 2016, despite numerous repairs, Appellees
had the retaining walls demolished and rebuilt by a separate contractor at a
cost of $52,690.00. N.T., 5/7/18, at 5.

On January 8, 2016, Appellees filed a praecipe for a writ of summons.
On May 19, 2016, Appellees filed a complaint against Appellant, and on August
8, 2016, Appellees filed an amended complaint. In the amended complaint,
Appellees asserted claims of negligence in the construction of the walls, breach
of contract, and unjust enrichment. Following a nonjury trial, the trial court
found in favor of Appellees and awarded damages in the amount of
$47,840.00.

Appellant filed timely post-trial motions that were denied on May 29,
2018. Appellant filed a praecipe for the entry of judgment on the verdict, and
judgment was entered on June 8, 2018. This timely appeal followed. Both
the trial court and Appellant complied with Pa.R.A.P. 1925.

On appeal, Appellant raises the following issues for this Court’s
consideration:

1. Did the Trial Court err as a matter of law by not finding that
Appellees’ claims were time-barred by the Statute of Limitations?;

2. Did the Trial Court err as a matter of law and/or abuse its
discretion by not finding that Appellees had committed spoliation
of evidence?;

3. Did the Trial Court err as a matter of law and/or abuse its
discretion by permitting the use or admission of unauthenticated
evidence which informed an expert’s testimony?;
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4. Did the Trial Court err as a matter of law and/or abuse its
discretion by permitting the improper use of a PowerPoint
presentation not included in the pre-trial statement and not
disclosed to Appellant prior to trial?;

5. Did the Trial Court err as a matter of law and/or abuse it
discretion by allowing expert testimony beyond the fair scope of
that expert’s report?; and

6. Did the Trial Court err as a matter of law and/or abuse its
discretion by entering a verdict against the weight of evidence?

Appellant’s Brief at 5.

We have reviewed the briefs of the parties, the relevant law, and the
certified record before us, including the trial court’s August 7, 2018 opinion.
After review, it is our determination that the trial court’s opinion thoroughly
and correctly addressed Appellant’s claims of trial court error. Accordingly,
we affirm on the basis of the trial court’s opinion and adopt its reasoning as
our own. The parties are directed to attach a copy of that opinion in the event
of further proceedings in this matter.

Judgment affirmed.

Judgment Entered.

4
Joseph D. Seletyn, Esq
Prothonotary

Date: 5/1/2019
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IN:THE?-C',"OURT"GF -C"OMMON PLEAS 'GF' ALLEGHENY COUNTY, PENNSYLVANIA
JEAN'NAGY and- CHRISTOPHER NAGY CIVIL DIVISION
wife anid husband, )

S "No.: G 16000336
Plaintiff- Appetees,

Supetior Court:No.: 852 WA 2018
Vi
AVANT GARDENING, INC.,

‘Defendant-Appeilant.

OPINION
'WALKO, August.6, 2018
. II. .
Thi$ appeal concersis the May 11, 2018, Non-Jury Veidict entered by the Court in:favor .of
the Plaintiffs, Yean Nagy and Christopher Nagy (“I?l"aint‘iffs‘”); regafding claims. fo defective.
;awarded dama_gcs to Rlalntlfﬁs in the amouiit 0£5£OIIY?SCVC[L thqg_sand_; e1_ght-hundz§d and forty
ddlla_z,s'($4;’7ff,-84.0.0'()_:)'. 'Ij,_'éfg:_r_fdant;appea'ls,jf‘or the réasons set forth in this Opinion, the Order should
be affitiied, '

1. PROCEDURAL HISTORY

On Jantiafy 8, ;EQI_éi,,,PIaiﬁﬁ.ffs filed & Pragcipe for Writ 6f Summons ﬁ;‘;‘oniiaefandazjt;.

Pldintiffs filed a thice. (3‘),;¢Qunt Aménded Complaiiit agai';;s,t‘ Defendint on August 8, 2016 for

&
Pennsylvanla, ,15057 Id. Plamtxﬁt‘s further alleged that the constructlon project requlred expertzse

. and s_l_qlls-.that Defen@agi; did not possess: Id

| .
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Construction a]légedly began in October of 2004 and ended in December of 2007. 7d.
Shortly thereafter, Plaintiffs informed Defendant of the Walls “buckling,” and Defendant insisted
it could repair the Walls. /d. Repair efforts began in the summer of 2008 and continued until
- October of 2015 when Plaintiffs requested that Defendant cease work. Id. Plaintiffs asserted that’
- “upon consultat.ion with engineering and landscaping professionals,” the Walls were determined
to have been constructcci incomrectly by Defendant. Jd. Plain'tiffs further asserted that the Walls
required demolition and repla-_cement. 1.

A three-day non-jury trial was held on May 4, 7, énd 8, 2018.! Plaintiffs appeared with
their counsel of record, Attorney David M. Tkacik. Defendant appeared with its counsels éf record,
Attorneys Dennis M. Blackwell and James R. Cooney.

Defendant presﬁnted a Motion In Limine to Limit Claims on May 4, 2018. Defendant
requested that Plaintiffs’ claim for negligence be limited to acts that have occurred within the two
(2) years prior to the issuance of the Writ of Summons. Defcndant further requested that Plaintiffs’
claims for breach of contract and unjust enrichm;:nt be fimited to acts and payments within four
(4) years prior to the issuance of the Writ of Summons, The Court denied the motion after
determining that the Repair Doctrine applied and prevented the statutes of limitations from being
tolled. See Order of Court denying Motion In Limine to Limit Clairns dated May 4, 2018.

Defendant presented a Motion In Limine to Exclude Evidence Based on Spoliation on May
4, 2018. Defendant asserted that Plaintiffs spoliated evidence to the prejudice of Defendant when
they demolished and reblaced the Walls. Defendant, therefore, requested that Plaintiffs “‘bc
precluded from offering any evidence that Avant Gardening, Inc. failed to properly construct the '

'retaining walls.” See Order of Court denying Motion In Limine to Exclude Evidence Based on

' References to the hearing transcripis fo.r May 4, 7, and 8, 2018 will be cited to as “H.T. Day 1,” “H.T. Day 2,” and
“H.T. Day 3" respectively. '
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Spoliation dated May 4, 2018. Plaintiff’s counsei, Attorney Tkacik, responded:
1, as counsel, informed [Defendant] via letter, certified mail on April 5, 2016, that
they must -- if they wanted the opportunity to inspect, document, photograph the
retaining walls for purposes of litigation or trial, they must contact me in writing to
arrange a time to do-so. And my letter stated that the work would stast m
approx1mately three weeks,
At that point, we did have a docket number on April 5, 2016. I subsequently
arranged for a time to meet at the property with counsel for [Defcndant] Dennis
Blackwell, and we did meet there with the defendant's engineer present.
Defendant's expert was present at that time and studied the walls, took
measurements.
Subsequent to that, on July 13, 2016, I sent a letter to Mr. Blackwell indicating that
" he had not notified me that he wished to be present during the demolition of the
walls. And that was something in my initial letter that I notified him that if he
wanted to be present during the demolition of the walls, that he had to Iet me know,
He never let me know. And, subsequently, the walls were demolished.
See H.T. Day 1, at 4, 5. Defendant’s counsel did not deny this averment, but insisted that their
expert’s inspection did not negate the prejudice of the spoliation, 7d. at 6. The Court denied the
Motion In Limine after determining that Defendant suffered no prejudice since Plaintiffs gave
Defendant more than two (2) months’ time-to inspect the Walls. /d.
After the frial, the Court found in favor of Plaintiffs, and awarded damages in the amount
of forty-seven thousand, eight-hundred and forty dollars ($47,840.00). See Non-Jury Verdict,

dated May 11, 2018.

On Maly 17, 2018, Defendant filed a Motion for Post-Trial Relief. Defendant averred the

following:
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4 ThlS Hon;orable Court’s rulmgs were eftonedus: re gardmg the following
matters: -~

a. The Court faﬂed to fmd that the Plaintiffs clalms weré time-barred by tle
Statute of Lumtatlons, which issye was raised by Defendant’s: Motion for
Summary Judgment and by ‘Defendaiit’s Motion in Liftiirie to Limft Claiths:

b. The Court faxled to fifd: that ‘Plaintiffs had. spol:ated evideiice by
dcmolxshmg ]tho walls constructéd by Defendant, which issue was raised by-
Defendant’s Motlon in Liriiine to- Exclude Evidence Based on Spol:anon

c. The Court erroneously ‘permitted expert testimony beyond the fair scope of
tho €Xpert: report which was ralsed by ob]ectlons at trial; and

.\

:l' 3

d. The Coiiit erroneously penmtted the admlssmn or referenee to inadmissible
evidence, jncluding;
!

(1) The‘Plamtlffs expert, Robert J, Capo’s report, which erior was raised
by’ Defendant’s Motjon'in Liminé to6 Exclude Cettain Reports and
Extublts land by objecuons at trialy

(2) A Powor Pomt presontatlon preparted by Plaintiffs’ ¢xpert, Robert J.
Capo whtch error was raised by objections at tiial;

@) Drawmgs and Tegports produced by Gateway Engmeertng, which erior
" was ralsed by Defendant’s Motion in Limine to Exclude Cerfain
Reports and | Exhibits: and.

). Reports produced by ECS de-Atlanttc Wwhich error was raiséd by
' Defendant’s Motiori in Lmnne to Exciude Certain chorts and
Exhlblts

See:Defendant?s Mdt‘i‘ein for ’ﬁoéfirtia%rﬁkéiibf- dated May- 17, 2018.

i 4

. Defendant requested that the Court grant 4 hew: trial or enter a ]udgment noiwitlistanding
the: verdict 4 in favor of, Defendant At‘ter hearmg oral afguments, the Court demed Defendant’s

.__Motjon:fotfP(')s"t-TE_ri_'al .Relief-." See 'Order'of Court, dated May: 29,2018,

Deféndant ralses the followitig maiters. complamed of on appeal:
11 L
a. Thls Honorable Court-erred ‘ds-a matter of law arid/or abused. its. dlscrotlon by
- 7ot fmdmg that, Plalntlffs claims wéfé time-barred by the Statute of
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See Defendant 3 Concrse Statement of Maiters Coinplained of on Appeal Pursuant to Pa.R.C.P-

erltatroqs

"This Houolrable Court erred as a matter of law-and/or abused its discrétion by

_ not findmgtt_bat Plaititiffs Hiad committed spohatron of evrdence,

Thls Honorable Court eried as 4 matter of law and/or abused it$ discretion by
penmttmg the, iadmrssmn of evidence which was improperly authenticatéd,
namely :

i Drawmgs and reports: produced by Gateway Englneermg, and

if, Reports ,produced by ECS Mid-Atlantic;

Tl

. Thig Honorabler Couit erred as 3 maites of law and/or abused its discretion by

penmttmg the atdmlssmn of hearsay evidence; namely:
i Tl’-hefexpert-report of Robert. . Capo,
Drawmgs dand réports produced by Gatéway: Engmeenng, and
ifi. Reports %)f@duced by ECS Mid-Atlantic;

This. Honorable \Court erred as-a matter of law and/or abiised its discretiofi by

_permrttrng “thie entry«of & Teport, the Powerpoint ' presentation; prepared by
Plaintiffs’ expert wh1ch ‘hdd fict previously been listed on the pretiial statement
and which had not prevmusly been provided to Defendant;

. :perm1ttmg expert testunony beyond itie: falr scope of the éxpert. report -and

This: HonorableﬂCourt effed as a;matter of law and/or abuséd its, drscrenon by
-.entermg a verdlct agarnst the welght of evidence, insofar as.the Court failed to
- take 1nto. ac¢Gunt- thatnof all- walls:'were constructed negligently. or were in

breach of coritract; and insofar as the Court failed- to; take .into-account the age
of the walls and deprecratlon

T L}

}

19_2-5(bj),. dated J-u-_ly 3, 20%1&:'

'L+ Testiifiony of the Parties,
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a. Plaintiffs, Jean and Christopher Nagy,
Jean Nagy testified that in 2004 Plaintiffs entered into an oral contract with Defendant’s
managing supervisor, Roland Gaglia, for the construction of five (5) retaining walls in their

backyard with “VERSA-LOK?” stone and “VERSA-grid geo textile reinforcing material.” See,

H.T.Day1,at 29, 132, 135; H.T. Day 2, at 5; Plaintiff’s Exhibit 3. Ms. Nagy testified that Plaintiffs

believed that Mr. Gaglia was capable of properly construcﬁng the Walls since he agreed to do the
project; See, H.T. Da3.( 1,at 135, 136; Plaintiff’s Exhibit 3. Ms. Nagy further téstiﬁed that Plaintiffs
believed that Mr. Géglia understood how to use VERSA-LOK and VERSA-grid geo materials
because Defendant’s proposal and accéptancc read; “All work to be com[;leted in a workman-like
manner according to standard practices.” See, H.T. Day 2, at 35; Piaintiff;s Exhibit 3.

Construction was planned in two (2) phases and lasted from 2004 until “November or
December” of 2007, Id. at 45, 47. Ms. Nagy testified tHat when she asked Mr, Gaglia ifa buildirflg
permit would be necessary for any of the construction, he told her it would not because n;)nc of
the walfs would be above four (4) feet tall. See H.T. Day 1, at 41, 42. Ms. Nagy testified that Mr.
Gaglia built the Walls first and “then backfilled [them] with stone.” Id. at 108.

Ms. Nagy testified that after completion of the construction of the Walls that at “various

points throughout the whole wall system...[Plaintiffs] were seeing splitting, leaning, tilting[,]

sinking[,] and spacing” of the brickwork. /d. at 48, 60. Ms. Nagy further testified that she feared

for her children’s safety since bricks from the Walls were “fall{ing] down by themselves[.]” fd. at
71, 142. Ms, Nagy pl_'esented photographs of. the Walls taken during the periods of 2004 to
December 2016. She testified that the photogralc;hs depicted the deterioration of the Walls during
that time. /d. at 44, 104; Plaintiff’s Exhibits 1a, 1b, 162, 16b.

Ms. Nagy testified that Plaintiffs paid Defendant forty-five thousand, nine-hundred and




thirty-five dollars, and si,cents ($45,935.06) to construct the Walls. Id. at 49, 53; Plaintiff?s

Exhibifs; 2-4. She 416 fegtified. that by Octobiet. 2015 the Walls needed: 16 be demolished ‘and

rcplagq‘q5.dn‘d to :safety coqcerns]d at 71,72 Ms. Nagy testified that Plainfiffs then hired C&R

Landscaping; to raeans'tr'uc;t.'thc Walls using the existing bricks. 7d, at. f7-:i-, and that Plainfiffs paid.
C&R. Landscaping fifty-two thousand sxx—hundrcd and ninety dollars ($52,690.00) for the
Teconstiiction, Id at 102; Plamtlff’s Exhibif 10,

._ba Roland 'Gag‘lla, Maniaging _Supe_mfis_or for:Avant.Gardening, Inc.

Mr Gaglia is. 't'r"ie, rﬁ;'énagi__;lg- supervisor of Avant 'Gg_lrde ning, Inc.,and ismiarried to its “sole
owrier.” See, H.T. Day 2, at 14’?.‘Mr. Gaglia ] tés’t’iﬁcd that lie had built “similar walls™in the past,
‘but none “that big.” Id. at 149 At the begiiifing of the project, Mr. Gaglia testified thit he bélieved

that:an engmeer was not necessary and he:did not 1nvest1gate local building ordinances. Jd. at 151,

o !

-152. During contract négotiations M_r. Gagha failed, t6: inform Plaintiffs that “the scope. of [the]

project was beyond -éng‘/thing"f [he] had done before™ since hé started in business in 1986.1d, at 147,

159.

Mr, Gaglia. tesnﬁed*that he had attended “some trammg cldsses”. régardmg VERSA-LOK,

“[blut nothing that was rcal qiiote, formal.” Id. at 174. Mr. Gaglia further tesuflcd that at the time

Q.f the G.Onstructlon. c_:o_x_ltzact,, 'he had mever “done a retaining wall where [he] worked with an

efigineer[.]” Jd.-at 184. .,

2, Gary Hartz, Bu"i_l(’ii'l'lg-godc Official,

Gary Hartz, 'thef,i:guilcfiin‘g code official for South Fayette Townslip, téstified. that. the: Walls
. ’ l : . ) .

as depieted in 4. 2007‘:";)_'f10t0‘g'raph would have required a buildingi permit :and an engineer’s

“diawing” with a scal pursuant to Art. VI, Ofd. No. 2304, §§ 163 1 et seq. of the Township 6f

South: Fayette’s mumclpal code Id at*80 B2; Plaintiff’s Exhlbxts 1b, 10.




Mr. Hartz st?ted that “you would need a permit because anything over four feet in height
think would have a bigger chance of failing and needs to be engineered to ook at the loads imposed

on them.” See, H.T. Day 1, at 80. Mr. Hartz further explained that if any portion of the Walls were

taller than four (4) feet in height the entire project would require a building permit. He added that

postion(s) over four (4) feet would require an engineer. fd. at 80-82.

3. Expert Witness Testimony.

a. Plaintiffs’ Expert, Robert Capo.

Plaintiff’s expert, Robest Capo, P.E., was qualified to testify as an expert in engineering.

See, H.T. Day 2, at 72, Mr. Capo testified that he examined the Walls during site visits in October
of 2015, June of 2016, and July of 2016. Id. at 70, 82. In developing his opinion, Mr. Capo also
relied upon a Gateway Engineering survey and a C&R soil repori. Id'. at 70, 71. Mr. Capo further

relicd upon the “industry standards from VERSA-LOK and the NCMA, the National Concrete and

Masonry Association, which the segmental-wal! industry relies on for engineering information and .

engineering criteria.” Id. at 81, 82,

Mr. Capo opined within a reasdnable degree of engincering certainty that the Walls “did
not follow the standards of practice for construction[.]” Jd. at 101. Mr. Capo stated that the Walls
were subject to a “fair amount of movement” and were “coming apart.” /d. at 74, Mr. Capo testified
that the design and construction of the Walls required an engineer and 2 building permﬁ pursuant
to Art. VI, Ord. No. 230A, §§ 163-1 et seq. of the Township of South Fayette’s municipal code.
Id. at 83.

Mr. Capo t.estified that the VERSA-LOK’s manufacturing requirements are “more
stringent than an-y local code would be.” Id. at 100. Mr. Capo further opined that a

review of the site plan .. showfed] that [the Walls] were closer than the
requirements for VERSA-LOK, thereby requiring an engineering design and soil

9




reinforcement by the way of geogrid soil reinforcement. This reinforcement was
" niot included in the original wall 1nstallat10n but was required due to tiering and
slope conditions. -

fd. at 103,
;
Mr. Capo explained that the Walls were built without required geogrid except “there was
one wall rebuilt gt a later da.te” where geogrid was installed by Defendant incorrectly. Id. at 99.
Mr, Capo further testifiéd that the geogrid was supposed to be perpendicular to the Walls, but
instead a small amount was installed parallel to the Wal]s. Id. at 97,98. M. Capo opiﬁed that
Defendant also constructed the Walls without proper drainage. Id.
b. Defendant’s Expert, Lou Mérsico.
Lou Marsico, P.E., was qualified to testify as an engineering expert. See, H.T. Day 3, at
‘56, Mr. Marsico testified that he observed “areas [of the Walls] that needed designed by
professional engineers” and that “a’lot of [the Walls] failed.” Id. at 60. Mr. Marsico testified that
VERSA-LOK “guidelines ... clearly states an engineer should look at it.” Id. at 53.
| Mr. Marsico opined that “engineering or éeogrid” was required for “14 percent” of the
Walls (/d. at 73)- and that geogrid would not have prevented all of the Walfs’ fail@res Id, at 84, Mr.

Marsico further opined that the failures were caused by “not having an engineer design per the

requirements of VERSA-LOK.” Id. at 84,

4. Defendant’s Attempts to Repatr the Walls.

Ms. Nagy testified that the Walls began “moving” shortly aftcr their instailation. See, H.T.

Day 1, at 33, 48. Ms. Nagy credibly téstlfied that

[e]very time [Mr. Gaglia} would come out, for whatever reason, we would grab him
and say, hey, we are concerned about this. Come look at this. He would examine
the areas we were concerned about, and, like I said, very often, although it’s not
-documented, he would- come back and restack areas and make it look a little bxt
better,

10




Id. at 60. ,

Ms, Nagy testzfled that Mr Gagha offered to repalr thie ' Walls. free:of charge s noted;in an
‘invoice dated May 26, 2069 1d:at 467 Plamtlff’s Exhibit 2. Ms Nagy credzbly testified that Mr.
.Gaglla had: attempted to repalr the Wall numerous times before: May 26, 2009  but that he noted 1tl
' 'm an 1nvﬁxce--only 'onkce See-', H:T. Day: 1,. 4t 47. Ms,; Nagy jex_pi'am‘ed that “we started talking 0

*

. [Mr. Gaglla] pretty. early after the. constructxon . dbdut some-of the issues we Were seeing.” Id. at
47, 48. Ms. Nagy credlbly testlfied that Mr. Gaglia retiined :at Jeast once per yedr. for various
purposes and would: ‘make repairs, to- the Walls while he was thete. See, H.T, Day. 2, at 38 She
. ;ﬁuggher ,credlbly -test[ﬁg:q__tha_t she ’d_;_d, not commence a lawsu_l_t.agamst,D_,efendant because:sherelied
o Mt Gaglia’s .stat,e;fige'at'éj_"t‘hatehé.'oqul.f'i;fix the Wealls. Id. 437, 38,

Ms. .N’aggf 'tes'tifie‘d itha‘i“;ih: Ma;;,- of. 2015 Plaintiffs.asked Mr. Gaglia to cease his: “band-aid”
repaar eﬁorts andamake a permanent repalr with, geogrid. Jd. at 61, 62. She further- testlfied that Mr.
Gaglla agreed and offered to remedy the defective’ Walls: with heavy. equipment and geoprid before
| wmte_r;,ld.- Ms: Nagy tes,tlnf_x{ed“t-hat,=1n:_(,3ctoher. of 2015 Defendant’s employeesarrived.on Plaiiitiffs’
'prbpe_,r'ty to repair th,e:‘ Walls. I at 63. She testified that the :empld__‘y'ees failed. to bring he.a’vg,‘r'
equipmment o, geognd Id at 68: Ms. Nagy further testified -that Plaintiffs lmmedxately asked
Defendant’s emplo,yees to leave since they were “wasting. their time-at our site: doing: the same -

thing: that had proven not to work in'the past anyway.” Id, at 70

" {1, STANDARD OF REVIEW

i .' ! : 'I; ' » "y . 1 2 e . L e 2 . 4.
The standard of review regarding a trial court’s decision to- grant or deny a spoliation
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sanction is abuse of discretion. The Superior Court of Pennsylvania held:

When reviewing a court’s decision to grant or deny a spoliation sanciion, we must

determine whether the court abused its discretion. Croydon Plastics Co. v. Lower Bucks

Cooling & Heating, 698 A.2d 625, 629 {Pa.Super,1997) {“the decision whether to sanclion

a party, and if so the severity of such sanction, is vested in the sound discretion of the trial

court’™), appeal denied, 553 Pa. 689, 717 A.2d 1028 (1998). “An abuse of discretion is not

merely an error in judgment; rather it occurs when the law is overridden or misapplied, or

when the judgment exercised is manifestly unreasonable or the result of partiality,

_prejudice, bias or {0-will.” Pilon v. Bally Eng'g Structures, 435 Pa.Super. 227, 645 A.2d

282, 285, appeal denied; 539 Pa. 680, 652 A.2d 1325 (1994).

Mount Olivet Tabernacle Church v. Edwin L. Waegaud Division, 781 A, 2d 1263, 1269 (Pa. Super
Ct. 2001).

" When reviewing the trial court’s admission of expert testimony, the Superior Court of
Pennsylvania held that “[t]he admission of expert testimony is 2 matter within the sound discretion
of the trial court, whose rulings thereon will not be disturbed absent a manifest abuse df discretion.”
Woodard v. Chatterjee, 827 A.2d 433, 440 (Pa. Super. Ct. 2003) (quoting Waish v. Kubiak, 661

A.2d 416, 419 (Pa. Super. Ct. 1995} (en banc)).

The standard of review regarding admissibility of evidence is abuse of discretion or extor
of law. The appealed ruling must aiso have been prejudicial to the complaining party to be
reversed. The Superior Court of Pennsylvania ruled:

“The admission or exclusion of evidence is within the sound discretion of the trial court,

and in reviewing a challenge to the admissibility of evidence, we will only reverse a ruling

by the trial court upon a showing that it abused its discretion or committed an error of law.”

B.K. v.JK., 823 A2d 987, 991-92 (Pa.Super.2003). “Thus our standard of review is very

narrow.... To constitute reversible error, an evidentiary ruling must not only be errongous,

but also harmful or prejudicial to the complaining party.” Hawkey v. Peirsel, 869 A.2d 983,

989 (Pa.Super.2005) (citing Turney Media Fuel, Inc. v. Toll Bros., 725 A.2d 836, 839

(Pa.Super.1999)).

McManamom v. Washko, 906 A.2d 1259, 1268-69 (Pa. Super, Ct. 2006).

B O

1V. DISCUSSION
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(Defendant’s Matter Complained of on Appeal (a.): “This Honorable Court erred as a matter of
law and/or abused.its discretion by not finding that Plaintiffs’ claims were time- barred by the
Statute of Limitations;”)

1. The Court Properly I‘ound that Plaintiffs’ Claims were Preserved Under the Repair
Doctrine.

© Under 42 Pa.CSS. §’5524, actions for negligence must be commenced within two (2) yéars |

~of the injﬁry’s occurrence or they are time-barred. Actions upon a contract must be initiafed within
four (4) years of the aileged breach of contract pursuant to 42 Pa.C.S, § 5525.  The Supreme
Court of Pennsylvania, however, recognizes the repair doctrine. “Under the repair doctrine, the
applicgble statute of limitations will be tolled where the evidence reveals that repairs weré
attempted; representations were made that the repairs would cnre the defects; and the complaining

party relied upon such representations.” Gustine Uniontown Associates, Ltd. v. Anthony Crane

Rental, Inc., L.P.; 842 A.2d 334, 344 n.8 (Pa. 2004) (citing Amodeo v. Ryan Homes, Inc., 595 A.2d

1232, 1237 (Pa. Super. Ct, 1991)).

Based upon Plaintiffs’ credible testimony and Mr, Gaglia’s admission, the Court found that
Plaintiffs refrained from seeking a legal ‘rcmedy against Defendant because theylf relied upon Mf.
Gaglia’é repeated representations that he could repafr the Walls. The Court further detcmined that
the statute of limitétiong began to run wﬁen Defendant; $ rebair attefnbts finally ceased in Oétobcr
of 2015. Plaintiffs’ praecipe for writ of summoné against Defendant on January 8, '2016 was,

therefore, timely.

* %k Gk

(Defendant’s Matter Complained of on Appeal (b.): “This Honorable Court erred as a matter of

law and/or abused its discretion by not finding that Plaintiffs had committed spoliation of
evidence;”)

2. The Court Properly Found that Plaintiffs Did Not Spoliate Evidence because Defendant’s

Expert Inspected the Retaining Walls and Defendant Did Not Suffer Prejudice.
13




The TSup'l*éme""@éuﬂ of Pefinsyl{vania has Iong held. that ... the destruetion of withholding:

~of evidence which a p"gt‘ty.-'gl}_ug_lit 10 prodyce. gives. rise to'a presuiiption ;unfé\{pmble to him;, as his

‘conduct may properly.be attribiited 1o i supposed knowledge that the trath would operate against

b2 McHugh v McHugh, 40 A. 410, 411 (Pa. 1898).

- InSchroeder v; Com., Dept. of Trahsp., 110 A,2d 23 (Pa. 1998), the Pentisylvania Supreme
Court adoptéd the Third *.'(.'.,}:i;rcuit Court of Appeals” standards for spoliatfon-of evidenee. as.outlined
+
in Schmiid v. Milwaukée Electric Tool Corp:; 13'F:3d 76:(3d Cix. 1994). Schrogder, supra.ai 27
(‘_:_iti}zgSfChmid supra at81). The deht‘t-;in-,Schragder adopled the followiing staridards from Schmid:
In. déciding the pmpen penalty for the §poliation of evidence, the Third Circuit
found relcvanl . (1)-the- degiee: of fault of the party who aliered of déstioyed the.
evideics; (2) fhe degree. of prejudice suffered by the 6ppasing: party, and 3) the
ava:]abﬂzly of 4 lesser sanction thatwill protect:the.opposing party'stights and deter
future smﬂarrcendﬁct
Schroeder, supra. at 2_'7‘ (cmng.Schmidi supra at.79).
Thie: Superior Court-of Pennsylvania has ruled that if the Court finds-that evidence was
spoliated’by a party, then the- Court “ should select the 16ast onerois saiction.commensurate: w:th

the. SpOllat()IS fault and the other party's prejudice™ Mount Olivet Fabernacle Chirréh v. Edgin L.

- Wiggand Div., 7&1, A.2d 1263, 1273.(Pa..Super. Ct. 2001} (citing Schmid, '.mpra! at 79). In juiry

trials, a remedial ins.tructibi:i-td‘. the jury is often the appropriaté sanictiofi. Sclirgedéer,' Supra at 26-
: 41, \‘.:""il_rthqr:; “[w]here faun: :and prejudice dre mot sgvere, dismissal is ’inappfqp‘r‘i‘z’a‘te."-"Mount Olivet
Tb‘t;érrtacle,. supra at 1273 ;(f;i‘ting Schroeder, sipia 4t 27, 28, Schmid; supra at 81).

As .aadrgséﬂ;i .:sicpra;f‘I-’llajgi_t'li‘ff_'s, gave Defendant a‘rﬁple- opportunity to inspect-the-defective
retaining wa]ls"pr‘for"toi‘ demolitioti. See, Procedural History supra.at 4, Plaiiitiffs’ cotnsel averred
thatDéfendant’s counsel and Defendant™s engsnecr “gtudied the walls, [arLd] took:measurements.

~
LS

»2

chitheriDefendant’chgt‘_ms'_gj, oy Mr. Marsico denied this averment.
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Id. Plaintiffs notified Defendant on April 5, 2016 that they intended to demolish and replace the

dangerous walls within three (3) weeks and urged Defendant to investigate the Walls prior to
. demolition. Id. Plaintiffs did not demolish the Walls in April and Defendant had more than two (2)
months to inspect them, Plaintiffs notified Defendant again on July 13, 2016 that demolition was

imminent and urged Defendant to inspect the Walls. 7d.

The Court determined that Plaintiffs’ fault and Defendant’s prejudice, if any, were -

minimal. The Court, therefore, properly denied Defendant’s request that Plaintiffs “be precluded

- from offering any evidence that [Defendant] failed to properly construct the retaining wails.”

* ok %k

(Defendant’s Matters Complained of on Appeal {c.) and (d.): “This Honorable Court erred as a -

rmatter of law andfor abused its discretion by permitting the admission of evidence which was
improperly authenticated, namely: drawings and reports produced by Gateway Engineering, and
repornts produced by ECS Mid-Atlantic, This Honorable Court ermred as a matter of law andfor
abused its discretion by permitting the admission of hearsay evidence, namely: the expert report
. of Robert J. Capo, drawings and reports produced by Gateway Engineering, and reports produced
by ECS Mid-Atlantic.”

" 3. The Court Properly Overruled Defendani’s Hearsay and Authentication Objections to

Robert Capo’s Testimony because Expert Witnesses are Permitted to Rely Upon Quiside

Reports and Information When Giving Their Opinion.

When determining the admissibility of an expert’s opinion that relied upon reporis not in

- evidence, the Court is bound by the appellate precedent in Duguesne Light Co. v. Woodland Hills

School Dist., 700 A.2d 1038 (Pa. Commw, Ct. 1997). Similar to the case sub judice, an engineering

. expert in Duquesne Light Co. opined regarding a defectively constructed embankment, The -

expert’s opinion utilized data and soil reports conducted by a non-testifying expert. /d. at 1049-50. '

Opposing counsel objected stating that the information therein was inadmissible hearsay. 7d, at
1050, The trial court, over opposing counsel’s objections, permitted the expert to testify and the

Commonwealth Court affirmed. Id. The Commonwealth Court, citing Pennsyivania- Superior
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Court precedence, stated:

Pennsylvania courts tecognize an exception to the hearsay exclusionary rule for
reports on which experts reasonably rely in reaching their professional conclusions.
Primavera v. Celotex Corporation, 415 Pa. Superior Ct. 41, 50, 608 A.2d 515, 518
(1992), petition for allowance of appeal denied, 533 Pa. 641, 622 A.2d 1374 (1993). -
Experts are permitted to express opinions based upon repdrts, not in evidence,
provided that such reports are of a type customarily relied upon by experts in the
field in making professional judgments. /d. at 50, 608 A.2d at 5 18-19. However,
an expert is not permitted to “repeat another's opinion or data without bringing to
bear on it his own expertise and judgment.” Id. at 52, 608 A.2d at 521.
o Id
Mr. Capo partially relied upon reports and information from Gateway Engineering and
ECS Mid-Atlantic when drafting his feport dated November 9, 2017. His reliance on others’
reports was permitted under Duquesne Light Co. because, as Mr. Capo credibly explained, it was
customary for engineering experts to utilize such reports when making engineeting determinations.
Mr. Capo, moreover, did not merely “repeat” the Gateway Engineefing and ECS Mid-Atlantic
reports, but he combined his own professional analysis with the reports’ data after visiting the
Walls and inspccting them. The Court, therefore, ;Sroperly determined that Mr. Capo’s opinion,

while relying on repofts and information not in evidence, was admissible under the standard set

forth in Dugquesne Light Co.

% % #

" (Defendant’s Matter Complained of on Appeal (e.): “This Honorable Court erred as a matter of
taw and/or abused its discretion by permitting the entry of a report, the Powerpoint presentation,
prepared by Plaintiffs’ expert which had not-previously been listed on the pretrial statement and
which had not previously beén provided to Defendant;”) -
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4, The Court Properly Permitted Plamt:ffs to Display a Microsoft PowerPoint Presentation
During Robert Capo’s Testimony because it was a Visual Aid and It Did Not Go Beyond
the Fair Scope of the Expert Report :

The standard for permitting v:sual aids during trial was articulated by the Superior Court

of Pennsylvania in Commonwealth v. Rickabaugh, 706 A.2d 826 (Pa. Super. Ct. 1997). In

Rickabaugh, the defendant objected to the Commonwealth’s. use of charts and photegraphs as

visual aids during trial. Rickabaugh, su;ird_ at 837, Defendant objected on the basis that “the chart’s

contents were not reasonably based upon the facts in evﬁdence, and, therefore, the chart’s use” was
impermissible. /d. The Superior Court, citing the Pennsylvania Supreme Court, stated:
“Visual aids may be used to assist the jury in understnnding the evidence in
appropriate cases, and permission to do so is within the sound discretion of the trial
-judge.” Commonwealth v. Pelzer, 531-Pa. 235, 245,612 A.2d 407,412 (1992). This
rale applies equally to demonstrative aids used during the actual trial phase
and during the parties' opening and closing arguments.
_Id. (Emphasis added).
‘During trial, Plaintiffs utilized a Microsoft PowerPoint presentation (*the PowerPoint”) on
a projector screen to aid the Court and illustrate Mr. Capo’s testimony. Defendant initially objected
to the PowerPoint as an exhibit because it was not disclosed or referenced in Plaintiffs’ pretrial
statements. Plaintiffs responded that it was a visual aid to assist the Court in understanding Mr.
Capo’s expert testimony and that it was merely a presentatlon of the photos and information from
Mr. Capo’s report. Defendant then consented to the PowerPomt on the condition that “it doesn’t
go beyond his expert report. If it does, I'll have objections to that.” See, H.T. Day 2, at 61.
The PowerPoint, which was reproduced in a physical handout, contained photographs and

information that were disclosed in Plaintiffs’ pretrial statements. The PowerPoint in its initial

slides, however, also contained photographs of example retaining walls that were not disclosed in

+
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either of Plaintiffs’ pretrial statements®. The Court, therefore, precluded the non-disclosed photos.
Id. at 77. |

.Defendant oi)jected to the nineteenth PowerPoint slide because it was not disclosed in the
pretrial statements. The sli;de w.as titled “Sectional View of West Walls” and depicted Mr. Caplo’s
hand-drawn view of how far apart the walls were. Plaintiffs initially used the slide as a visuall aid,
but later the slide was admitted in rebuttal of Mr. Marsico’s testimony. See, H.T. Day 3, at 95,
118:19; Plaintiffs’ exhibit 18.

Based upon the use of the PowerPoint as a visual aid and the preélusiou of undisclosed
photographs the Court did not err in permitting Mr. Caéo to use the-selected portions of the

PowerPoint presentation. -

L I I

(Defendant’s Matter Complained of on Appeal ﬁ.): “This Honorable Court erred as a matter of

law and/or abused its discretion by permitting expert testimony beyond the fair scope of the expert
report;”’}

5. Robert Czipo’s Testimony was Within the Fair Scope of His Expert Report.
[This section incorﬁorates the anéiysis addressed supra under Discussion sections 3 and 4.]

When assessing whether or not an expert’s testimony goes beyond the fair scope of the

report, the trial court must determine if the opposing party was given “sufficient notice” of what

content the expert’s opinion would contain. The Superior Court of Pennsylvania ruled:
No “hard and fast rule [exists] for determining when a particular expert’s testimony
exceeds the fair scope of his or her pre trial report,” and we must examine the facts
and circumstances of each case. Mansour v. Linganna, 787 A.2d 443, 44546
(Pa.Super.2001) (quoting Wilkes-Barre Iron & Wire Works, Inc., v. Pargas of
Wilkes—Barre, Inc., 348 Pa.Super. 285, 502 A.2d 210, 212-213 (1985) (intcrnal

quotations and citations omitted)). In doing so, we must ask the overarching
- question, which is whether the purpose of Rule 4003.5 is being served. /d. We are

3 Plaintiffs filed a Pretrial Statement on March 15, 2018 and an Amended Prelrial Statement on Aprit 23, 2018,
18




guided by the following;

[I]n determining whether an expert's trial testimony falls within the
fair scope of his pre-trial report, the trial court must determine
whether the report provides sufficient notice of the expert's theory
to enable the opposing party o prepare a rebuttal witness. In other
words, in deciding whether an expcrts trial testimony is within the
fair scope of his report, the accent is on the word “fair,” The question
to be answered is whether, under the particular facts and
circumstances of the case, the discrepancy between the expert's pre-
trial report and his trial testimony is of a nature which would prevent
the adversary from making a meaningful response, or which would
mislead the adversary as to the nature of the appropriate response.

Feden v: Consolidated Rail Corp,, 746 A2d 1158, 1162 (Pa. Super. Ct. 2000)
(citations and internal quotation marks omitted).

Defendant objected three (3) times during trial claiming that Mr. Capo had testified outside

the fair scope of his report.

a. Defendant’s First Fair Scope Objection — Failure to Disclose How Mr. Capo
Reached His Opinion.

Defendant’s first fair scope objection was as follows:

To say that Mr. Capo did his own measurements and reached his own conclusions
when he arrived at his opinion, none of these measurements regarding his own
conclusions are set forth in his report, He doesn't say, 1 went out to the field, and I
measured this or I did this soil test and I determined this. It's not in there.

. Under Rule 4003.5(c), an expert is bound by his report. He cannot go beyond it. So
our objection is if he intends to now change what his proposed testimony would be,
that he didn't rely upon Gateway or he didn't rely upon the soils report done by
othets but did his own investigation, it should have been in his report, and it wasn't,

See, HLT. Day 1, at 13. The Court overruled the objection largely because Mr. Capo’s report
indicated that he both investigated the site and relied upon attached outside reports from Gateway:

On October 13, 2015 and at the request of Mrs. Jean Nagy I performed an initial
review of the Versa-Lok Mosaic segmental retaining wall system located in the rear
yard of the property. ... The following recommendations were made after the initial
site visit on October 13, 2015[.} ... In addition, Gateway Engineers supplied a site
plan with detailed elevations and th:s engineer included a wall numbering layout to
supplement the July 13, 2016 démolition review.
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‘o

See, Rob’ert- L 'Capo’s R‘ep‘ott’ dated Noveniber-8, 2017 Based on these referenges, ,Be’fendaﬁt

b. Defendant’s. Second Fair Scope Objection ~Mr. Capo’s Reférence:to His October
13, 2015 Reimrt Wwithin his November 9, 20L7 Report.
Defendant ob]et:ted a second ‘time t6 Mr. Capo s tesnmony, statmg that Mr. Capo could

not; refetcnce an. Gctober 13 2015 report. (“2015 Report”) he Had written: See, H.T, Day 2, ai 80.

_ Defendant argued that desptte the October Repoit being refereiiced w1thm Mr. Cépo’s November

9 2017 report, Defendant did not récéive a copy -of the 2015 Report and Mr, Capo, therefore,
should have. been precluded from referring ‘1o- tt 1. The Court properly overtuled Defendant’s
obJectmn on the. grounds that the November 9; 2017 report substantnally quoted thie 2015 Report’s

recammendatlons and that Defendant had sufficient notice of what Mr. Capo’s testinony would

entaik:

TN Defen‘dhht’s"Tﬁi‘i&Fair Seope Objection — Mr. Capo’s Rebuttal Testimony.
Defendant objected a third time te: Mr Capo’s testimony when Mr. Capo testified 4s
febutial witness to M. Marsmo Mr Capo was. febutting Mr.. Marsico’s testlmony regardmg “the:

slope of the p,rgpert;y -qn,cl .varmus measyrements used to-calculate it when Defendant’s -cpunsel

-.object'ed .stat'ing-!.

Your Honor, Im. gelng 1o ob]ect anid actually move to-strike-all of hi§ testunony-
because none of thiis'is contained within his. expeit feport. 1 realize he's a rébuttal
witness but hie cin't g out there and rebut kis.own report which ig-what he is doing,

» But there's nothmg in his report ... that has these irieasurements or discusses
these wills or {alks: about any of this,

;S‘e‘e,_'H:T.r Diy 3, at 94,: 95, 107. The Couri. overryled this third objection because: Mr.. Capo was
permitted.to give rebuttal testimony as of right: The Coust further ovérruled.the objéetion because
Mr. Capo was not "tiétiut'[ting_] his: own report,”™ buit ingtead he was tebutting Mr. Mifsico’s
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testimony. Regarding rebuttal testimony, thé Pennsyivania Supreme éourt has ruled that: “A
witness may ... be impeached wi.th proof that on a previous occasion he made 2 statement
inconsistent with his présenl testimony as well as by the testimony of other witnesses whose
version of the facts differ from that of the witness 5eing impeached.” Commonwealth v. Hamm,
‘ 378 A.2d 1219, 1226, n. 11 (Pa. 1977) (emphasis added). Furthermore, this Court has held that
“[a] litigant hgs thelprivilege of offel_'ing rebuttal testimony., and where the evidence proposed goes
to the impeachment _of the testimony of his opponent's witnesses, it is admissible as a matter of
right.” Flowers v. Green, 420 Pa. 481, 484, 218 A.2d 219, 220 (1966) quoting Schoen v. Elsasser,

315 Pa. 65, 172 A. 301 (1934),

For the reasons addressed supra, the Court determined that Mr. Capo’s testimony was
within the fair scope of his report and that Defendant was never prejudiced by unexpected
testimony or by “trial by ambush.” The Court, therefore, properly denied Defendant’s requests to

preclude Mr. Capo from testifying,

LI ]

(Defendant’s Matter Complained of on Appeal (g.): “This Honorable Court erred as a matter of

law and/or abused its discretion by entering a verdict against the weight of evidence, insofar as the
Court failed to take into account that not all walls were constructed negligently or were in breach
of contract, and insofar as the Court failed to take into account the age of . the walls and
depreciation.”) ' :

6. The Court Properly Found by a Preponderance of the Evidence that Defendant was
Negligent and was Liable for Plaintiffs’ Damages.

To succeed in a negligence action the plaintiff must prove by a preponderance of the
evidence “four elements: (1) the defendant had a duty to conform to a certain standard of conduct;
(2) the defendant breached that duty; (3) such breach caused the injury in question; and {4) the

plaintiff incurred actual loss or damage.” Pyeritz v, Com., 32 A.3d 687 (Pa. 201 1) (citing Kreniz
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v Cansa}idated Rail Corp., 910 A.Zﬂ 20, 27 (Pa. 2006)).
* The Court found by a brepcmderance of the evidence that Plail_ltiffs"' Walls were clearly
. defective due to Defendant’s negligent construction, Any impact that the Walls’ age or
depreciation may have had on their stfucturz;l integrity wés éclipsed by Defcndant’s. negligent and
defective workmanship. No evidence, furthermore, was presented regarding the “aée” or
“depreciation” of the Walls, |

Defendant owed a duty to Plaintiffs to construct the Walls in accord with industry standards

for VERSA-LOK retaining walls. Defendant breached ils duty by undertaking a construction - _

préject that required VERSA-LOK and geogrid when, as Mr. Gaglia admitled, he lacked the

experience to do so. See, H.T. Day 2, at 147. Mr. Gaglia, morcover, failed to engage an engineer - '

or seek permiis as required for the project. See, H.T. Day 2, at 83.

Ms. Nagy credibly testified after completion of both Phase 1 and Phase 2 of the Walls

“.We were seéing sp]ittiné, leaning, [and] tilting.” See, H.T. Day 1, at 48. Ms, Nagy also credibly
testified that the issues were occurring at ...various points throughout the whole wall system, both
in Pﬁase 1 and Phase 2...”

Plaintiffs’ expert, Mr. Capo, credibly opined that within a reasonable degree of engineering
certainty that the Walls ...did not follow the standards of practice for construction...[.]” See, H.T.
Déy 2, at 101. He further opined that the Walls were subject to a “...fair amount of movement...”

and were “...coming apart...” /4. At 74. Mr. Capo further testified that the Walls were built without

required geogrid except in “...one wall fthat was] rebuilt at a later date...” where il was installed by

~ Defendant incorrectly. Id at 99. He further opined that the Walls were constructed without proper drainage.
Id. at 98,
The Court found, therefore, that Defendant breached its duty to follow the.required standard of care

in the construction of the Walls, that said breach caused the'faulty construction and deterioration of the
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Walls;:and that the Plaintiffs suffered mopetary damages:as a résull,

¥k %

7" % CONCLUSION

The Court properly ruled that - tha Statutes of leltanons did not: bar Plaintiffs’ claims

since Defendant‘s efforts to repalr ‘the ‘Walls contmiied until October of 20%5. This case ‘was.

i

commenced Ofi January 8, 2016

|t

“The Court did ?Ot e‘rr'm 16t excluding ev:dende based on §poliation. Deféndant had ample
Opportumty 1o mspect -:he Walls prior-td demolmon

The Court;"gg'rrgctlyilﬁeﬁziitt_gd Plaiiitiffs’ expert, Mf.-Cdpo,. to 'te's‘tiﬁﬁd since his testimony
was xhiighéin the: fain-s’i;ﬁ?g‘-feé his réport. ' |

The Court,. ‘;_irtfi__perl.:y overniled Defendant’s objection to the use of a PowerPoiiit
;pfeSe:‘ntatibn at -tﬁalf as 5~v.isuai' aid that was'Wwithin th‘e.fa'if scope.of Plaintiffs’ axpert?&-féper_t.
Y
The Court properly found by a preponderance of the evidence, that Defendant negligently

undcrtook a constmctmn.pm]ect that it was not quahﬁcd to unidertake. Defendant’s failitre to

1o

construct the Walls proper’ly made it necessary to demolish- and replace them Plajntiffs “were.
monetarlly damaged
For the foregomg reasons, the Court: respectfully requests that, Defendant’s appeal. be

denied. andthe Court’s May 11 2018 decree, be affirimed.

- ]

" B ,"",T“ - COURT:

S r 1

o , D(ine?r Walko, Ir., Judge
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