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Ernesto Fontanez (Appellant) appeals from the judgment of sentence
imposed June 18, 2018, in the Philadelphia County Court of Common Pleas.
This appeal returns following a remand by a prior panel of this Court for the
appointment of new appellate counsel. See Commonwealth v. Fontanez,
2428 EDA 2018 (unpub. memo. at 7-8) (Pa. Super. Dec. 18, 2019).
Appellant’s sole issue on appeal asserts the trial court erred when it denied
his pretrial motion to dismiss the charges based upon a violation of
Pennsylvania Rule of Criminal Procedure 600. We affirm.

The facts underlying Appellant’s conviction are summarized by the trial
court as follows:

The complainant in this case is Sherry Szymanek (“Sherry”).
At the time of the underlying incident, she resided in a home on
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East Monmouth Street in Philadelphia. [T]wo weeks prior to the
alleged crimes, [Sherry] allowed Appellant and his paramour to
store their belongings on the first floor of her home, after the two
had been evicted from their shared residence. Sherry provided
Appellant with a copy of her house key (so he could access his
belongings), but neither Appellant nor his paramour ever resided
with the complainant. On the day at issue, Appellant did not have
permission to enter Sherry’s home.

On April 3, 2016, around 3:00 p.m., Sherry returned from
the supermarket and realized that her front door “was kicked in
and the whole frame was messed up.” Sherry immediately
knocked on her neighbor’s door to see if he could provide
information about how the damage occurred. When she
approached the neighbor’'s door, she observed Appellant
“screaming and vyelling and fighting with whoever was in the
house.” Sherry testified that as soon as she stepped through the
neighbor’s door, Appellant aggressively ran towards her, threw
her against the wall, and used both of his hands to choke her.
Appellant did not stop until Helena Meeker (“Helena”) pulled him
away.

Sherry quickly returned to her own home, locked the door,
and ran upstairs to her bedroom. A few minutes later, she looked
through her bedroom window and observed Appellant and three
women “screaming” outside of her residence. Specifically,
Appellant threatened Sherry, stating that he was “going to beat
[her] the ‘F" up.” He then unlocked her front door and the three
women — Helena, Alexandra Orosco (“Alexandra”), and a third,
unidentified woman — followed him to Sherry’s bedroom.

As Appellant entered the bedroom, he pointed a firearm at
Sherry and ordered her to sit on the bed. He then told Alexandra,
“Fuck her up, beat her up.” Alexandra immediately complied and
punched Sherry “several” times over the course of ten to fifteen
minutes. At some point, the unidentified woman grabbed a metal
pipe from Appellant and attempted to strike the complainant.
Sherry testified that she heard Appellant cock the gun, before
Helena “grabbed him” and “wrestled him to the ground.” Helena
eventually gained possession of the weapon and placed it in a bag.
Subsequently, Appellant and the three women exited the
bedroom. Before Appellant left, he took Sherry’s cellphone and
told her that “[she] was going to die.” Sherry testified that her
assailants also took $400 in cash from her closet, but she did not
see which assailant took her money.
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At some point during the altercation, Sherry’s neighbor
called the police. By the time the officers arrived, Appellant and
the three women were no longer on the property. Officer Daniel
Mitchell ("Officer Mitchell”) testified that Sherry was “frantic” and
surveyed the immediate area. The officers quickly found
Appellant among a group of people (which included the women
who helped him attack Sherry), walking northbound on Emerald
Street. Sherry identified Appellant, Helena, and Alexandra as the
individuals who assaulted her and took her belongings.

Officer Mitchell and [another officer] stopped Alexandra and
recovered $100 from her person. Officer Derrick Clark stopped
Appellant and, upon searching him, recovered $226 and Sherry’s
cellphone. Officer Paul Sulsuk testified that as the officers
approached the group, he observed Helena throw a black and
yellow bag into the road. He testified that he recovered the bag,
searched its contents, and found a loaded Browning Arms .22
caliber semiautomatic handgun and a twelve-inch metal pipe.

Trial Ct. Op., 9/9/20, at 2-5 (footnote and record citations omitted).

Appellant was subsequently arrested, and a criminal complaint was filed
on April 4, 2016, charging him with numerous offenses including criminal
conspiracy, aggravated assault, and robbery.! See Criminal Complaint,
4/4/16. On December 15, 2016, Appellant filed a motion for release on
nominal bail pursuant to Pa.R.Crim.P. 600(B)(1) ("Except in cases in which
the defendant is not entitled to release on bail as provided by law, no
defendant shall be held in pretrial incarceration in excess of . . . 180 days from
the date on which the complaint is filed[.]”). The trial court denied the motion
on December 21, 2016.

On January 11, 2018, Appellant filed an omnibus pretrial motion,

seeking suppression of evidence obtained as a result of an alleged illegal

118 Pa.C.S. §§ 903(c), 2702(a), 3701 (a)(1)(ii).
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seizure and arrest, and dismissal of the charges based upon a violation of Rule
600(A)(2)(a) ("Trial in a court case in which a written complaint is filed against
the defendant shall commence within 365 days from the date on which the
complaint is filed.”). On April 9, 2018, the trial court conducted a hearing on
the Rule 600 motion.2 See N.T., 4/9/18, at 4-21. The court denied the
motion, and immediately proceeded to a non-jury trial. The court found
Appellant guilty of simple assault, criminal conspiracy, theft, and possession
of an instrument of crime (PIC).3 The trial court found Appellant not guilty of
robbery, intimidation of a witness, and three firearms offenses.* Charges of
aggravated assault, recklessly endangering another person, and receiving
stolen property> were nolle prossed by the Commonwealth before trial.

On June 18, 2018, the trial court sentenced Appellant to two, concurrent
terms of eleven and one-half to 23 months’ imprisonment on the charges of
criminal conspiracy and simple assault, followed by a consecutive three years’
probation for his conviction of PIC.6 Appellant filed a timely, pro se notice of
appeal, but mistakenly directed it to the Pennsylvania Supreme Court. See

Appellant’s Notice of Appeal, 7/18/18. On August 16, 2018, the Supreme

2 The record does not reveal a ruling on Appellant’s suppression issue.
318 Pa.C.S. §§ 2701(a), 3921(a), and 907(a), respectively.

418 Pa.C.S. 8§ 4952(a)(4), 6105(a)(1), 6106(a)(1), 6108.

> 18 Pa.C.S. §§ 2705, 3925(a).

® The trial court imposed no further penalty for Appellant’s theft conviction.
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Court transferred the appeal to this Court. On August 20, 2018, the trial court
directed Appellant to file a concise statement of errors complained of on appeal
pursuant to Pa.R.A.P. 1925(b). Trial counsel, who still represented Appellant,
did not respond to the order, and the trial court deemed all issues waived.
See Fontanez, 2428 EDA 2018 (unpub. memo. at 2).

Counsel subsequently filed a motion to withdraw and an Anders’ brief
in this Court. Upon review, a prior panel concluded counsel’s Anders brief
was “woefully deficient,” and determined, in any event, counsel had waived
all issues for review by failing to comply with the trial court’s Rule 1925(b)
order. See Fontanez, 2428 EDA 2018 (unpub. memo. at 4, 6-7). Thus, the
panel remanded the appeal to the trial court for the appointment of new
counsel. See id. at 7-8. The appeal is now ready for our consideration.8

Appellant raises one issue on appeal:

Did the Trial Court err by denying the Rule 600 Motion and not
dismissing the charges[?]

Appellant’s Brief at 3.

’ See Anders v. California, 386 U.S. 738 (1967); Commonwealth v.
Santiago, 978 A.2d 349 (Pa. 2009).

8 Upon remand, Douglas Earl, Esquire, was appointed to represent Appellant,
and complied with the trial court’s order to file a Rule 1925(b) statement.
However, Attorney Earl failed to file a timely brief in this Court. Thus, on
November 18, 2020, we remanded the appeal to the trial court to determine
if Attorney Earl had abandoned Appellant. Following a hearing, the trial court
determined Attorney Earl did not abandon Appellant, and Attorney Earl
subsequently filed the brief before us.
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Rule 600 requires that “trial in a court case in which a written complaint
is filed against the defendant shall commence within 365 days from the date
on which the complaint is filed.” Pa.R.Crim.P. 600(A)(2)(a). When a
defendant is not brought to trial within the requisite time period, “at any time
before trial, . . . the defendant . . . may file a written motion requesting that
the charges be dismissed with prejudice[.]” Pa.R.Crim.P. 600(D)(1). We
review the trial court’s grant or denial of a defendant’s Rule 600 pretrial
motion to dismiss for an abuse of discretion. Commonwealth v. Andrews,
213 A.3d 1004, 1010 (Pa. Super. 2019) (citation omitted), appeal denied, 222
A.3d 376 (Pa. 2019). In doing so, our scope of review is limited to the trial
court’s findings and the evidence presented at the Rule 600 hearing, which we
must view “in the light most favorable to the prevailing party.” Id. (citation
omitted).

When trial commences more than 365 days after the complaint is filed,
a defendant is not automatically entitled to relief under Rule 600.
Commonwealth v. Moore, 214 A.3d 244, 248 (Pa. Super. 2019). The Rule
provides that “periods of delay at any stage of the proceedings caused by the
Commonwealth when the Commonwealth has failed to exercise due
diligence shall be included in the computation of the time within which trial
must commence[,]” but that ["a]lny other periods of delay shall be
excluded from the computation.” Pa.R.Crim.P. 600(C)(1) (emphasis
supplied). Thus, dismissal of the charges is the appropriate remedy only when

the defendant is not brought to trial within the extended run date, which
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accounts for excludable and excusable time under the Rule. Moore, 214 A.3d

at 248.

“Excludable time” is classified as periods of delay caused by the
defendant. Pa.R.Crim.P. 600(C)(2). “Excusable delay” occurs
where the delay is caused by circumstances beyond the
Commonwealth’s control and despite its due diligence. “Due
diligence is a fact-specific concept that must be determined on a
case-by-case basis. Due diligence does not require perfect
vigilance and punctilious care, but rather a showing by the
Commonwealth that a reasonable effort has been put forth.” Due
diligence includes, inter alia, listing a case for trial prior to the run
date, preparedness for trial within the run date, and keeping
adequate records to ensure compliance with Rule 600. Periods of
delay caused by the Commonwealth’s failure to exercise due
diligence must be included in the computation of time within which
trial must commence. Pa.R.Crim.P. 600(C)(1).

Id. at 248-49 (some citations omitted). We note “[t]he Commonwealth has
the burden of demonstrating by a preponderance of the evidence that it
exercised due diligence.” Commonwealth v. Plowden, 157 A.3d 933, 941
(Pa. Super. 2017) (en banc).

Here, Appellant’s criminal complaint was filed on April 4, 2016; thus, his
mechanical run date was April 4, 2017. However, he was not brought to trial
until April 9, 2018. In its opinion, the trial court provides a detailed timeline
of Appellant’s case, and concludes his run date was extended an additional
451 days, or until June 29, 2018. See Trial Ct. Op. at 7-15. Thus, because
Appellant was tried before the expiration of the extended run date, it
concludes no Rule 600 violation occurred. Id. at 15.

Appellant takes issue with two specific time periods, which he contends

should run against the Commonwealth — (1) 58 days between September 27,
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2016, and November 22, 2016, and (2) 57 days between April 10, 2017, and
June 6, 2017. Appellant’s Brief at 12. He insists that the Commonwealth did
not provide discovery during the first period, occasioning a delay, and that the
second delay was caused by “[t]he Commonwealth . . . trying to link up the
case of Appellant with another case.” Id.

Upon our review of the record, the parties’ briefs, and the relevant
statutory and case law, we conclude the trial court thoroughly addressed and
properly disposed of Appellant’s claim in its opinion. Thus, we rest on its well-
reasoned bases.? See Trial Ct. Op. at 5-15 (detailing each trial delay and the
cause thereof; explaining the delay between September 27 and October 25,
2016, was due to appointment of new defense counsel, delay between October
25 and November 22, 2016, was due to defense counsel’s “technical issues .

preventing him for accessing discovery” and not attributable to
Commonwealth, and delay between April 10 and June 6, 2017, was due to

ANNY

court’s calendar, and not ™normal progression” of a case, a lack of due
diligence, or other dilatory conduct on behalf of the Commonwealth”).

Accordingly, we affirm.

° We note the trial court addressed an additional challenge to the sufficiency
of the evidence that Appellant included in his Rule 1925(b) statement, but did
not argue in his brief. See Trial Ct. Op. at 19-21.
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Judgment of sentence affirmed. We direct that a copy of the trial court’s
September 9, 2020, opinion be filed along with this memorandum and

attached to any future filings in this case.

Judgment Entered.

seph D. Seletyn, Esd
Prothonotary

Date: 4/30/21





































































