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Appellant, Ethan W. Rippey, appeals from the order entered in the York
County Court of Common Pleas, which dismissed his first petition filed under
the Post Conviction Relief Act ("PCRA").! We affirm.
A prior panel of this Court set forth the relevant facts and procedural
history of this appeal as follows:

On August 21, 2016, K.H. (“the victim”) and Appellant, both
college students, were drinking at a college party in York
when Appellant invited [the victim] and others over to his
house. Appellant and the victim went alone to the house to
play beer pong. They kissed a bit, and then toured the
house, ending up in Appellant’s bedroom. They kissed some
more and Appellant digitally penetrated the victim’s vagina.
When the penetration became rough, however, the victim
asked him to stop. He did not stop, and she pushed him

* Former Justice specially assigned to the Superior Court.

142 Pa.C.S.A. §§ 9541-9546.
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away. Appellant then grabbed her and forced his penis into
her mouth. Although the victim pushed him away again,
and continually said “no,” Appellant pushed her onto his
bed, strangled her, and anally and vaginally raped her.
After Appellant climaxed, he called the victim a “dirty little
slut” as she ran crying out of the house and back to the
party. Her friends took her to the York Hospital where a
forensic nurse conducted a SAFE rape examination. One
week later, the victim reported the incident to the college’s
campus security and eventually she reported it to the York
City Police Department.

The Commonwealth charged Appellant with [rape by forcible
compulsion, involuntary deviate sexual intercourse by
forcible compulsion, sexual assault, and simple assault].
Prior to trial, Appellant filed a Motion in limine, requesting,
among other things, that the court preclude the
Commonwealth’s sexual assault forensic expert from
testifying that the victim’s injuries were consistent with
“non-consensual sex.” The court granted the Motion, in
part, and precluded the expert from using the phrase
“consistent with non-consensual sex.” The court noted,
without objection from Appellant, that the expert would be
allowed to opine on whether the injuries were caused by
force.

At Appellant’s three-day jury trial, the Commonwealth
presented the testimony of the victim, the SAFE nurse
examiner, and the sexual assault forensic expert, among
others. The victim testified regarding the evening of the
rape and her extensive physical and psychological injuries.
On cross examination, she testified that she had had one
prior incident with Appellant in the spring of 2016 where all
she remembered was drinking and playing video games with
Appellant and two others before waking up bent over
Appellant’s bed with Appellant standing behind her pulling
up his pants, and her crying because she did not know what
had occurred. She also recalled that she was bleeding anally
later that evening.

The nurse examiner testified regarding the extensive
injuries to the victim’s body, stating that of 270 SAFE rape
examinations she had conducted, the examination of the
victim revealed the most injuries she had ever had to
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document. She stated that the victim had numerous
lacerations, abrasions, and bruises in her vagina and anus,
including a large laceration in the victim’s anus “caused by
blunt force trauma.” The nurse also testified that she was
unable to conduct a full internal examination because the
victim was in too much pain.

The sexual assault expert testified that she reviewed the
victim’s medical chart and opined that the lacerations the
victim received on August 21, 2016, resulted from “blunt
force trauma,” and were “consistent with force.”

Appellant testified that the August 2016 encounter was
consensual rough sex, and stated "“it takes two to tango.”
When counsel acknowledged that Appellant had been in the
courtroom throughout all of the testimony presented by the
Commonwealth, Appellant responded, “Yeah. I've missed a
lot of class because of it.”

The jury convicted Appellant of the above charges. The
court ordered a presentence investigation (“PSI”), and the
Sexual Offenders Assessment Board ("SOAB”) evaluated
Appellant. The court held Appellant’s sentencing hearing on
February 20, 2019. The Commonwealth presented a
statement from the victim and her aunt. A few of
Appellant’s friends and family members presented
statements, and the court acknowledged that Appellant had
provided many letters of support from other friends and
family members. The sentencing court noted its review of,
inter alia, the PSI report, the SVP report, the victim’s impact
statement, and the many letters written on behalf of
Appellant. The court also noted Appellant’s prior record
score of zero before it imposed a sentence of 72 to 15 years’
incarceration on the rape by forcible compulsion conviction,
a consecutive term of 9% to 19 years’ incarceration on the
IDSI by forcible compulsion conviction, and a concurrent
term of 3 to 6 months’ incarceration for the simple assault
conviction, for an aggregate of 17 to 34 years’ incarceration.

Commonwealth v. Rippey, No. 627 MDA 2019, unpublished memorandum
at 1-2 (Pa.Super. filed March 20, 2020) (internal footnote and citations to the

record omitted).
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On March 20, 2020, this Court affirmed Appellant’s judgment of
sentence and Appellant did not seek further review with our Supreme Court.
On December 3, 2020, Appellant filed a timely counseled PCRA petition. After
holding an evidentiary hearing on May 21, 2021, the PCRA court denied
Appellant’s petition on September 21, 2021. Appellant filed a timely notice of
appeal on October 14, 2021. On October 19, 2021, the court ordered
Appellant to file a Pa.R.A.P. 1925(b) concise statement of errors complained
of on appeal and Appellant complied on October 29, 2021.

Appellant raises the following issues for our review:

Whether trial counsel was ineffective in failing to present
character witnesses in a sexual assault case involving a
consent defense where Appellant had no prior criminal
convictions and nearly seventy people willing to testify to
his excellent reputation for being a peaceful, law-abiding
person.

Whether trial counsel was ineffective in failing to object both
1) to the use of an expert witness to testify that the
complainant’s injuries occurred “by force” given that force
was an element of the crime charged and this conclusion
improperly usurped the role of the jury and 2) to the trial
court’s reminder to the jury during instructions that an
expert had testified specifically regarding this element with
respect to the Rape and IDSI charges.

Whether trial counsel was ineffective in failing to object to
the expert testimony that the injuries were the worst
injuries that the expert had ever seen in a case such as this
because any comparison to other cases was irrelevant,
unfairly prejudicial, and amounted to the improper
bolstering of the complainant’s credibility.

Whether trial counsel was ineffective in failing to challenge

the requirement that [Appellant] register under [the Sexual
Offender Registration and Notification Act ("SORNA")]
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because the SORNA statute provides an unconstitutional,

irrebuttable presumption that deprives [Appellant] of his

right to reputation in this case where the Sex Offender

Assessment Board found that Appellant was not a sexually

violent predator, Appellant had no prior record, and nearly

seventy people wrote letters on his behalf for sentencing.
(Appellant’s Brief, at vii-viii).

In his issues combined, Appellant contends that trial counsel provided
ineffective assistance at several points during the pendency of his trial. First,
Appellant claims that trial counsel was aware that there were numerous people
who were willing to testify to Appellant’s good reputation in the community
and Appellant had no prior convictions with which these witnesses could have
been impeached. Appellant argues that trial counsel had no rational basis for
failing to call character witnesses given that this case hinged on the credibility
of Appellant’s testimony that the sex was consensual and failure to do so
critically impacted the outcome of his trial.

Second, Appellant asserts that trial counsel failed to object when the
Commonwealth’s sexual assault forensic expert testified that the victim’s
injuries occurred “by force” which effectively usurped the role of the jury
because force is an element of two of the offenses at issue. Appellant
maintains that trial counsel should also have objected when the court
mentioned the expert’s testimony regarding force during jury instructions and
trial counsel’s failure was unjustified and prejudicial.

Third, Appellant claims that trial counsel should have objected to the

nurse examiner’s testimony that the victim’s injuries were the most that she
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had ever seen. Appellant argues that such testimony was unfairly prejudicial
to Appellant as Appellant had no way to challenge these assertions, and trial
counsel had no basis for failing to object.

Finally, Appellant contends that trial counsel’s failure to challenge
Appellant’s SORNA registration requirement was unreasonable where
Appellant did not have a prior record and the Sex Offender Assessment Board
did not deem Appellant a sexually violent predator. Appellant concludes that
the PCRA court erred in finding that trial counsel provided effective assistance,
and this Court should vacate the order denying his PCRA petition and grant
him a new trial. We disagree.

“Our standard of review of the denial of a PCRA petition is limited to
examining whether the evidence of record supports the court’s determination
and whether its decision is free of legal error.” Commonwealth v. Beatty,
207 A.3d 957, 960-61 (Pa.Super. 2019), appeal denied, 655 Pa. 428, 218
A.3d 850 (2019). This Court grants great deference to the findings of the
PCRA court if the record contains any support for those findings.
Commonwealth v. Boyd, 923 A.2d 513 (Pa.Super. 2007), appeal denied,
593 Pa. 754, 932 A.2d 74 (2007). “[W]e review the court’s legal conclusions
de novo.” Commonwealth v. Prater, 256 A.3d 1274, 1282 (Pa.Super.
2021), appeal denied, __ Pa. __, 268 A3.d 386 (2021).

“Counsel is presumed to have rendered effective assistance.”

Commonwealth v. Hopkins, 231 A.3d 855, 871 (Pa.Super. 2020), appeal
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denied, ____ Pa. , 242 A.3d 908 (2020).

[T]o establish a claim of ineffective assistance of counsel, a

defendant must show, by a preponderance of the evidence,

ineffective assistance of counsel which, in the circumstances

of the particular case, so undermined the truth-determining

process that no reliable adjudication of guilt or innocence

could have taken place. The burden is on the defendant to

prove all three of the following prongs: (1) the underlying

claim is of arguable merit; (2) that counsel had no

reasonable strategic basis for his or her action or inaction;

and (3) but for the errors and omissions of counsel, there is

a reasonable probability that the outcome of the

proceedings would have been different.
Commonwealth v. Sandusky, 203 A.3d 1033, 1043 (Pa.Super. 2019),
appeal denied, 654 Pa. 568, 216 A.3d 1029 (2019) (internal citations and
guotation marks omitted). The failure to satisfy any prong of the test for
ineffectiveness will cause the claim to fail. Commonwealth v. Chmiel, 612
Pa. 333, 30 A.3d 1111 (2011).

“The threshold inquiry in ineffectiveness claims is whether the
issue/argument/tactic which counsel has foregone and which forms the basis
for the assertion of ineffectiveness is of arguable merit[.]” Commonwealth
v. Smith, 167 A.3d 782, 788 (Pa.Super. 2017), appeal denied, 645 Pa. 175,
179 A.3d 6 (2018) (quoting Commonwealth v. Pierce, 537 Pa. 514, 524,
645 A.2d 189, 194 (1994)). “Counsel cannot be found ineffective for failing
to pursue a baseless or meritless claim.” Commonwealth v. Poplawski,
852 A.2d 323, 327 (Pa.Super. 2004).

“Once this threshold is met we apply the ‘reasonable basis’ test to

determine whether counsel’s chosen course was designed to effectuate his
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client’'s interests.” Commonwealth v. Kelley, 136 A.3d 1007, 1012
(Pa.Super. 2016) (quoting Pierce, supra at 524, 645 A.2d at 194-95).
The test for deciding whether counsel had a reasonable
basis for his action or inaction is whether no competent
counsel would have chosen that action or inaction, or, the
alternative, not chosen, offered a significantly greater
potential chance of success. Counsel’s decisions will be
considered reasonable if they effectuated his client’s
interests. We do not employ a hindsight analysis in
comparing trial counsel’s actions with other efforts he may
have taken.
Commonwealth v. King, 259 A.3d 511, 520 (Pa.Super. 2021) (quoting
Sandusky, supra at 1043-44).

“To demonstrate prejudice, the petitioner must show that there is a
reasonable probability that, but for counsel’s unprofessional errors, the result
of the proceedings would have been different. [A] reasonable probability is a
probability that is sufficient to undermine confidence in the outcome of the
proceeding.” Commonwealth v. Spotz, 624 Pa. 4, 33-34, 84 A.3d 294, 312
(2014) (internal citations and quotation marks omitted). "“[A] criminal
defendant alleging prejudice must show that counsel’s errors were so serious
as to deprive the defendant of a fair trial, a trial whose result is reliable.”
Hopkins, supra at 876 (quoting Commonwealth v. Chambers, 570 Pa. 3,
22, 807 A.2d 872, 883 (2002)).

When raising a claim of ineffectiveness for the failure to call
a potential witnhess, a petitioner satisfies the performance
and prejudice requirements ... by establishing that: (1) the
witness existed; (2) the witness was available to testify for

the defense; (3) counsel knew of, or should have known of,
the existence of the witness; (4) the withess was willing to
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testify for the defense; and (5) the absence of the testimony
of the witness was so prejudicial as to have denied the
defendant a fair trial.
Commonwealth v. Sneed, 616 Pa. 1, 22-23, 45 A.3d 1096, 1108-09 (2012)
(internal citations omitted).

“Failure to present available character witnesses may constitute
ineffective assistance of counsel.” Commonwealth v. Harris, 785 A.2d 998,
1000 (Pa.Super. 2001), appeal denied, 577 Pa. 711, 847 A.2d 1279 (2004).
“Evidence of good character is substantive, not mere makeweight evidence,
and may, in and of itself, create a reasonable doubt of guilt and, thus, require
a verdict of not guilty.” Id. “Counsel has a reasonable, strategic basis for not
calling character witnesses if he has a legitimate reason to believe that the
Commonwealth would cross-examine the witnesses concerning bad-character
evidence.” Commonwealth v. Hull, 982 A.2d 1020, 1023 (Pa.Super. 2009).

Additionally, Rule 704 of the Pennsylvania Rules of Evidence states that
expert opinion testimony “is not objectionable just because it embraces an
ultimate issue.” Pa.R.E. 704. Further, Section 5920 of the Judicial Code
permits “qualified experts to testify in certain criminal proceedings about the
dynamics of sexual violence, victim responses to sexual violence, and the
impact of sexual violence on victims during and after being assaulted.”
Commonwealth v. Cramer, 195 A.3d 594, 608 (Pa.Super. 2018); 42

Pa.C.S.A. § 5920(b)(1). However, the statute “specifically precludes an

expert witness from opining on the credibility of any other witness, including
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the victim.” Id.; 42 Pa.C.S. § 5920(b)(3). The court must assess on a case-
by-case basis whether an expert’s testimony on this topic impermissibly
invades the jury’s province of determining credibility. Commonwealth v.
Jones, _ Pa.___ ,  ,240 A.3d 881, 897 (2020).

After a thorough review of the record, the briefs of the parties, the
applicable law, and the well-reasoned opinion of the PCRA court, we conclude
Appellant’s issues merit no relief. In its opinion, the PCRA court
comprehensively discusses and properly disposes of the issues presented.
(See PCRA Court Opinion, filed 9/21/21, at 2-33)

Regarding Appellant’s claim of ineffective assistance based on failure to
call character witnesses, the PCRA court determined that trial counsel had a
reasonable basis for her decision because the Commonwealth was likely to
cross-examine the proffered character witnesses about Appellant’s admission
that he had rough sex with the victim on a prior occasion while she was
intoxicated, to rebut a claim of Appellant’s peaceful nature. "By not calling
character witnesses, of what she deemed minimal probative value, [trial
counsel] eclipsed the opportunity of the Commonwealth to cross-examine
them to [Appellant’s] detriment, as they did at the PCRA hearing, by
repeatedly highlighting his appetite for rough sex and anal sex to a jury of
York Countians.” (PCRA Court Opinion at 8). See also Hull, supra. Further,
given the extensive nature of the victim’s injuries and her credible testimony

that the sex was nonconsensual, Appellant’s proffered character evidence was
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not likely to change the outcome of the trial. See Spotz, supra.

With respect to trial counsel’s failure to object to testimony from the
Commonwealth’s expert regarding “force,” the court found that there was no
arguable merit to such an objection as the Pennsylvania Rules of Evidence
permit an expert to opine on the ultimate issue. Additionally, the court
explained in its jury instructions that the testimony from the Commonwealth’s
expert about force was a medical conclusion and it was the role of the jury to
determine whether the evidence established the legal element of force.
Accordingly, any potential prejudice from the expert’s testimony was cured by
the court’s instructions. See Hopkins, supra.

Further, the court found that there was no arguable merit to Appellant’s
claim that trial counsel’s failure to object to testimony from the
Commonwealth expert that the victim’s injuries were the worst the expert had
ever seen. Specifically, the court noted that the expert testimony was relevant
because the extent of the victim’s injuries was evidence to rebut Appellant’s
testimony that the parties engaged in consensual sex. Additionally, the jury
was presented with extensive evidence of the severity of the victim’s injuries
from multiple sources so the exclusion of this statement would not have
resulted in a different outcome at trial. See Spotz, supra.

Finally, the court found that trial counsel could not be found ineffective
for failing to object to Appellant’s SORNA obligations on the grounds alleged

because the case on which Appellant relies, Commonwealth v. Muhammad,
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241 A.3d 1149 (Pa.Super. 2020), is distinguishable from the instant matter.
Unlike Appellant, the defendant in Muhammad was not convicted of a crime
involving sexual conduct.

The record supports the PCRA court’s analysis and disposition of the
issues raised on appeal. See Beatty, supra; Boyd, supra. Accordingly, we
affirm on the basis of the PCRA court’s opinion.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 12/19/2022
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IN THE COURT OF COMMON PLEAS OF YORK COUNTY, PENNSYLVANIA

CRIMINAL DIVISION
COMMONWEALTH OF PENNSYLVANIA  : CP-67-CR-0001230-2017

V.
_ PCRA
ETHAN W, RIPPEY,
‘Defendant

COUNSEL OF RECORD:

K.:Scotr Carlson, Esquire ' _ Zak T. Goldstein. Esquire
Counsel'for the Commonwealth - ‘Counsel forthe Defense

ORDER: & OPINION IN SUPPORT OF ORDER
Defendant, Ethan W. Rippey, hjf.mac’l lh_-rbug_h his counsel. Zak T. Goldstein. Esquire.
liled a f”é)Sl‘_'—(.‘ntWiCliﬂﬂ Relief Acl(‘her-ze.in'u'ft-‘erf PC‘;_RA)__peiliEi()l]. A PCRA hearing was held
and, upon its conclusion, we took the lﬁ'ﬁﬂél.‘-tll‘ldﬁl‘ advisement, After consideration of all
relevanttestimony. evidence, memoranda, and.case law, this-Court, for the reasons cited

infra, hereby. DENIES the Defendant’s PCRA petition.

I. Procedural History
At the conclusion of a jury trial. begun on.Noveniber:13. 2018, a jury of Defendant’s
peers returned a verdict of guilty-for rape,’ involuntary deviate sexual intercourse,’ sexual

assault.! and simple assailt.? Defendant was sentenced on February 20, 2019 to an aggregate

| 18 Pa.C.SAL § 312H@)(1)
2 18 Pa.C.S.A. § 3123(a)H)
3 18PaCSA. §3124.

4 18 Pa.C.S/A. § 2701 ¢a)(1)



of 17-t0 34 years in a state correclional institution, Post-sentence mations were submitted on
March 4, 2019 and denied on March 25; 2019. Notice of Appeal was timelv filed on April
17, 2019 and, on Martch 20, 2020, the Sl'uperio-r- Court-aflirmed Defendant’s judgment of
sentence.

‘On December 3, 2020, Del;‘endam: timely fited' the instant PCRA petition—his-fifst.
Following some wrangling between the parties regarding the filing prerequisites, a PERA
hearing was held-ot May 21.202[. At Llje'-'co'ncl_us'ion of that proceeding, the-malter was
taken under advisement. The parties availed themselves of the opportunity to file
memorarda. The matter is now ripe for decision.

I1. PC RA Mations

A. Ineffective Assistance of Counsel

Defendant’s claims sound in ineffective assistance of counsel. As such, the following
excerpts of law: are relevant in this context.

‘Ab initio, a court-cannot-have ju?i’sdictibu to-hear an untimely PCRA petition.
Commomiealth v. Robinson, 837 A.2d 1157, 1161 (Pa, 2003) (ciling Commonwealth v,
Rienzi, 827 A.2d 369, 371 (Pa 2003_).‘(Ci.l.;fil'i()lls_0n1=iilﬂ56dj). ‘f[;_Alny PCRA petition; including a
secoit or subsequent petition, must be filéd within one year-of the date the judgment
becomes final.” Conmonwedlth v. Br‘e.:.rkh'-(m}:. 781 A.2d 94; 97 (Pa. 2001) (citing 42°Pa.C.S.
§ 9’52_13(;1_1"},(?_;_] )) And. “"[{jd.]' i udgniént hecﬁﬁies__ﬁ}nal_ at t’hé*cbné}ll’isi()n of direct review or-at the:
expiration of time forseeking the review.” /d., at 42 Pa.C.S. § 9545(b)(3)).

2



Here, Defendant’s direct-appeal was decided oil March 20, 2020. The instant PCRA
petition was docketed o December 3, 2020, well within the one year period to filea firs|
petition. ‘The petition:is facially timely and. so, we proceed on to the law governing
ineffectivéassistance of counsel elaims.

1ts stated in Strickiand v. Wu.vlwihgmn-thul_; “the benchmatk-for judging.any claim of
ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of
the adversarial process that the trial 'canho.f.he relied on ashaving produced a just result.”
466 U.S. 668. 686 (1984). Pénnsy‘lualﬁaz codified t-his-_priﬁci‘pfe'in' the:Post-Conviction Relief”
Act, which [?J.‘FOVi;d»_(:S post-conviction relié!"'l’or “[i]neffeclive assistance ol counsel:which, in
the circumstances-of the particular case, so undgr_pﬁﬂﬁd the truth-determining processthat no
reliable-adjudication of guilt-or in‘n_ocenéé ._&m |d havé taken place:” 42 Pa.C.S.A. §
9543(a)(2)(iD). Pennsylvania’s Suprenie Court has interpreted tliis o mean that to show
ineffective assistance of counsel. a |)etil.i§_|1e|' must show that:

(1) the claim undertying the ineffectiveness claim’has arguable merit; (2)

counsel’s actions lacked any reasonable basis; and (3) counsel’s aetions.

resulted in prejudice to petitioner.

Commonwealth v. Cox, 983 A.2d 666, 678 (Pa. 2009) (citing Commamsealth v.-Colling, 957
A.2d 237 244 (Pa. 2008)) See also. (','ofn:_n-zrmfme’z‘r}fh_‘~=1=':- Rollins, 738 A.2d-435, 441 (Pa, 1999)
(cirations-omitted). “A chosen strategy will notbe found to have lacked a-rcasonable basis
untess it is proven “thatan alternative not chosen-o ffered a potential for success substantially
greater than,thie course actually pursued.™ 983 ‘A.2d-666, 678 (Pa. 2009) (quo ting
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Conmmameealthv. Willicms. 899-A.2d .10.6':0,'1()64 (Pa. 2006) (quoting Conunomvedlth v..
Howard, 719 A.2d 233,237 (Pa. 1998)}). In Conmomvealthy. Pierce, the-Pennsylvania
Supreme Court-wrote that, “[p]rejudice in-the context of-ineffective assistance of counsel
nieans demonstrating that there is a reasonable probability that, but for courisel’s-error. the
outcome of the proceeding would have been different.” 786 A.2d 203, 213 (Pa. 2001 ) (citing
Commomvealth v, Kimbull, 724 A.2d 326. 332 (Pa. 1999)). ubrogated on other grownds,
C(-'mr;_nmj}_z1_:;'@:_}:/1-!7. v Gran, 813 A.2d 726 (Pa. 2002); See also, Commamwvealih v, Fletcher, 986
A2d 759. 772 (Pa. 2009) (eitations 0111ift'é§[). And, “the lawpresumes:that counsel was
effective:and the burden of proving lha.t‘tﬁlii's p;l_;e;sump.t?i_o‘n is false rests with the petitioner.”
983 A.2d 666. 678 (Pa. 2009) (citing (','(i)-mnumvealfh{ v. Busemore, 744 A.2d 717, 728 (Pa.
2000)).

'Fii}gdin‘g‘s old PCRA. court will not be disturbed unless-the certified record belies those
ﬁhd;jln'g& G.:'r)-mﬁ?um1_4iec=_:/fh v. Carr, 768_A'.j2cl 1164, 1166 (Pa: Super. Ct. 2001). “Further; the
PCRA courl's credibility determ-inat’ioﬁs' -él'e_;bi11d'i:|1g of [.appel!'ate courts], where there is
record support tor those determinations.” Commonsealth v. Anderson. 995 A2d 1184, 1189
(Pa. Super. Ct. 2010) (Commamyealih v. R. Jolmson, 966 A.2d 523, 539 (Pa. 2009)).

This hhsi_g_ latv stated, we proceed to the specific 'cI_giZ;ns.
1. Cheraeter Evidence
Defendant’s first ¢laim is that hié trial counsel was ineflective for Failing to-call
character witnesses. Defendant avers that he had no prior criminal record and that he did
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have numerous persons willing i()'fte-st"i'tgf to his reputation for peacefuiness® and his
repula'tio,n_i for-being law-abiding.

Beginning with the first prong of the test for ineffectiveness, perr Pa.R.E.(a)(2)(A). a
defendarit may offer evidence ol a pertinent trait, such as the general peacefulness and faw-
abiding nature of’ Detendant, and, where*aélmit’te'd-.-1]1(:'Cm.1m10|_1\_ven!th 'may seek to rebut it,
Commomvenlth v, Biterbaugh, 91 A.3d 1247, 1263 (Pa. Super. Ct. 2014) (citing Pa.R.E,
404(a)(2)(A): 42 Pa.Cons.Stat. Ann. § 5918) (*When the accused otfers eviderice of a
petlinetit character trait that is-admitted, it opens the door and-allows the Contmonivealth to

rebuit the ¢vidence relating to defendant’s: chalauel trait.”). *“"Evidence of good character is

doubt of-guilt and: thus. require a verdict of not guilty.” Id., at 1264 (quoting
Commomeulth . Harris, 785 A.2d 998, .I.()()O (Pa. Super, Ct. 2001) {citation omiuéd in
original) (emphasis added). And, “[¢e]vidence relating 0a def‘eﬁclanl"s good character is so
important that failure to present available cﬁameler witnesses muy constilute ineftective
-assistance ol counsel if there isno reuson_able_-b’as'i‘é“.thl: such failure.” 1d. (citing
Commomvealth v. Mickens, 597 A2d 1196. 1203-(Pa. Super; Ct. 1991)) (emphasis added). Tn

the context ofthis case there was-a reasenable basis for:the detense not to call-the witnesses

h The Coun notes \\mh mte: esi; thal a significant component ofthe evidence the Defendant seeks to rebut withi
reputation €vidence of: péaceiulness:came front his own téstimony. when® he described that helikes fo have
rouglzsex with females. This admission, coupled with (he medigal.evidence of the extreing injuriessufféred by
the victim, sn;__mirmntly undercut the potential utility-of peacefiiiness eharacter testimony.

A



who-appeared al the PCRA heating," as is discussed in detail below:.
We turn to the second prong which considers whether counsel’s actions tacked a
reasonable basis, Tn assessing this prong, we bear the following in mind:

Trial counsel’s failure to use appeliant’s numerous relatives as cliaracter
wittiesses was based upon his perception of famtilial character evidence. He.
testified that. “[a]s a policy matter, I dont-ever récall ever putting on
ch’n‘actel evidence of [amily members. 1 think the jury just thinks it’s
f:.alhdf:C “Counsel-admits that he never disciissed with- appeltant the-
posmblhly of plescnun&, character-evidence from appellant’s family.
‘Counsel’s preconceived notions about familial character evidence led to his
failure to even interview appellant’s relatives, and precluded him from
assessing theircredibility. Although:familial character witnesses generally
lack the credibility of unbiased nons famlhal witnesses, an-attitude that they
arg per.se worl_ﬂess issufficient ewdence of counsel’s competeney,

_I‘h'lig-iit' of thie overwhelming need for-character evidence in 2 case such as

this[, where the defendant was convicted ‘of rape, statu tory rape, incest,

indecent-assault, etc.|; counsel’s limited. investigation into the. quantity

and/or quality of potential character witnesses on: hehalf of appellant, and

counsel’s prejudice toward familial witnesses, we find no reasonable basis

to-support trial counsel’s.decision not to call auy character witnesses.
Commomuealth v, Hull, 982 A.2d 1020, 1026 (Pa. Super. Ct. 2009) (quoting Commeomveal
v Heivs, 606 A.2d 439, 443 (Pa. 1992)) (emphasis-in ori gittal). Our Supreme Coun has taken
a very dint view'of those who-are completely dismissive o'f-.thesvpmver of.character evidence.

Trial counsel wasnot dismissive of the: power of character evidence in this case.

Duringilie PCRA proceedings. the following relevant exchange occurred with trial counsel,

& Like any otlier evidénce, character evidence is not-presénied: ina vacuum-and must be probative-to issues
being litigated. This Couithotes that the-Detendant presented no:character witnesses from the York College:
commumtv Who were suh_[ected Lo cross<eNamination by the Cotmnon\veahh As such,their c1ed:b1|1ty cauld

not be tested-on cross-examination, not evalmted by the Couif;
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Diana Spurlin. Esquire:

Délense: Now. why did you not call character witnesses in this case?
Spurlin: Two teasons. One, just as a general matter. I've neverfound

jurors that 've spoken to dfier trial 1o really get anything out
of chdaracter testimony.

Beyond that, f wonld still consider using it if they could not
have been impeached with somic sort of - - something that
would actually be worse. In this case, [ was aware of a prior
ARD. 1 did not represent Ethan. so I-didn’t know all the facts,
but I believe it involved:tire slashing, and I did not want that to
be brought up-in'impeachment because: [ was worried the jury
would hear that-and would thinksmuch worse of him:than
whatever minimal help: the characier évidence could provide.

Defense: Okay. 8o you.didn’t lhml\ tiere would be any value in that jury
instruction?
Spurlin: It's.not that Ididi 't think there 'd-be uny'vatue. It's a

combirnation of my personal: experience-in York County dnd
York Countyjurors jiistnotreally grasping or-understanding
.rhe vafue or ﬂze swiomnevs af chamcter evt"rlence 'A'nd alm

_;m 3. wmn’d care more a!mu! Ihe dmrm'ier resmmmy versus
hearing that there was a prior criminal mischief or whatéver
theit wes.

Defense: Okay. So you were pretty WOI_‘-I‘iC(I“El[ﬁOL-II the witnesses being
impeached. [s that fair to say?

- Spurlin: Y’eah..
(Notes ol Tcstl mony, 5/2 14!25!; 4l 9-10.) (emphasis: added). -tU!fiﬂili}\:'eE:-"(_fl1é {rial counsel in Veiss.
supra, wrial counsel, here, utilized her 'hard'-lwon experience with York County jurors, in
particular, to begin assessing whether to c’a‘_lfl character i._}j@?it’;;iessas._ Trial counsel even
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indicated that-#n spite of this assessment s.l'ie stitl-would consider using charactér wilnesses so
long as theré was not the specter of prior bad conductthréaténing to rear its ugly head.
'F:u_r,l-_her.ghzll]]_ou:g_h_'Altm'ﬁcy Spurlin did not malign her owir elient dt the PCRA hearing, she.
kriew her-¢lient and his prior history of alleged nonconsensua I “rough sex’ and contact with
the same victim. By not calling chayacter witnesses, of what she deemed minimal probative
value, Attorney Spurlin-eclipsed the opportuhity of the Commonwealth.to cross-exarine
theim to Defendant’s.detrinient, as they did at'the PCRA hearing, lﬁ-y--_re_peated-l:y_ highlighting.
his-appetite: [or rough sex and anal sex to i jury of York Countians.

The Superior-Court has stated that “’[_a-]lt:h(mug;_h_ weigh the alternatives we must, the
balance tips in favor of a finding of effective assistarice ay §oon a¥ it i determined that tria!
counsel's decisions hael any reasonable basis.”™ Commenwealth . Hull, 982 A.2d 1020.
1023 (Pa. Super. Ct. 2009) (quoting Commomvealth v. Blount, 647 A.2d 199, 207(Pa. 1994)
(citation emitted)). And. *‘['@:.]punsel has a reasonable, 's'_lii"a't!ég:jé basis Tor not ealling character
witnessesi( he has a legitimate reason l‘é believe that the Commonwealth would cross-
examine the witnesses concerning bad-chardcter evidence.” /d. (citing Commonwedlth v. Van
Horn: 797 A.2d 983. 398'8{(_Paz'.?"Sl_g'}‘a"ér-; Ct. '20()2‘:)' (citatiotis omiied)). Finally, where bad
charagteevidenceexists that did ot i'nvo.l':ve'-arre}sls;e:lz,[ﬁ_:en the. Cominonwealtlh may cross-
examine character wilnesses regarding :pm“‘liicu;],m;-."act's oFmisconductto tesi the accuracy of
the character witness testimony and theit standards-for measuring:reputation . See
Compionwealth v. Petevkin, 649 A2d 121, 127 (Pa. 1994),
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Triak counsel was incorreet in believing thata prior instance-of tiiminal mischiéfby
Defendant, resolved throujh Acc,eI_erated.‘Rchﬁbil?il‘-aiivef D:ispos"ifion‘ (liereinafter: ARD),
could have been uised: to. cross-examing any character-wilnesses. Pa.R.E. 405(a)(2) Clin a

-criminal-cases o cross-examination oilf; é-;chaﬁ;lc[_er wilness. inquiry into altegations of other
criminal ¢conduet by the defendant, not:resulting in c;mnvidl‘.ion; 18 not p'e‘rmissib}-e.”_‘). ARD is
not-a conviction-for impeachnent pui'po'sés., See Commonmivealth v.-Hodver, 16:A.3d 1 148,
| 150 (Pa. Super. Ct. 2011) (citing C.‘um;-a_.m.mve'dlrh v, Brovwn, 673 A.2d 975, 978-79 (Pa.
S'-u_l“_ﬁer_'; Ct. 1996)). Hovwvever,thisdoes -ﬁot- mean that trial counsel’s instincts were wholly in
error such that there was no reasonabl e'b;;-lsis'- for her actions.

During the PCRA procecdings. trial counsel was asked to assume that the
Commonwealth would-have been allowed to cross-:ex.a_t_nine each character witness regarding
Defendant’s admission that lie had rough gex with the victinywhile she was intoxicated.
(N.T.. 5/21/21 . at 16.) 'ﬁae-Commonweal’i‘_lm:theﬁ inquired whether this might have affected
the jury’s-perception ol*Defendant and -l”.ria'l counsel responded: “1t could have ™ /d.. at | 6-17.
We agree. In consideration. of this. we turn to the facts adduced at the PCRA hearing when
the Commonwealth engaged in sucl cross=examination.

Ihsofar ds thee liaracter witnesses qt‘t-éit.-ed:--;by*De;i"éndqn_t.;at_--h’is‘ PCRA hearing, they

universally proclaimed that Defendant’s community” reputation for law abiding and peaceful

7 The community-applied here was apparently Defendant’s point oforigin i Maryland, nor Yorkatie York

College-community where he:lived when he committed his.crimes.



behavior was good. (Notes of T‘estimony. 5/21721; at 26, 35,42, 47. 52, and 57.) The
witnesses indicated that4he community’s opinion of_De[’ehda_ntfwould not'change in light of
~any revelations that Defendant enjoyed rough-sex w,i5t:h anintoxicated complainanton a prior
occasion. fd., at 3(‘1;»".3‘7_,_-:-51.4.-%}'5= 49,54, and 58-39. Yet, their various conimunities did net
discuss Defendant’s sexual preference I‘m-lrough sex. Id at 31,38, 44, 49, 54, and 58. nor
were th.e_i‘-'o,r thescommunity alt aware that t_)efen‘dant_ conceded that he enjoyed rough sex
with the.complainant swhile she was intoxi.cateél.. . a1 31-32, 38, 44, 49, 54, and 58. Thus,
the Cammonwealth would have been permitted to cross-exaniine these witnesses-on
Defenlant’s professed sﬁex'u_a'lg-'proc]'_i,vi ticé. : '

Increcdibly, inconceivably. and sycophanticatly, the characler witnesses indicated:that
the community opinion.ot Defendant would not change in light ol such information. /&/., at
30, 3;?, ﬂ4-_45:,; 49:54, and 5'8—59. This Cdurt-couI.tl-[n()ﬁi."_r'lnd:. credible any witness that
proclaimed that-an-admission of-g_preferencé tor “rough sex,” which should not cause cultural:
opprobiium it this day and-age, coupled with ah admission that the sexual payrtner-was
intoxicated would in no wise atter the perception of Defendant—paiticularly regarding his
reputation-for peacefulness. Defendant’s euphemism of “rough sex,” as applied-in this case
was found by the jury to be sexual assault. OF coutse; this would be a matter for the jury.

While-it.is lor -t§l1e=_j‘u=ry tou l-limaté15.'-.2161_‘]_[1(!%3 credibility at teial, not the Coutt. the:
defense does bear thie burden on PCRA O'i?-eétiala];i__;é;hi-n-g that ati -;al:té{:_‘ha_te strategy not chosen
offered a potential for sticcess. substantially greater than'the course actually pursued. Cox,
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supra at678. To'assess whetherihe delense has met-thjs burden, the Court must make some
ass¢s§1nem as to whether the evidence l‘hé Defendunt claims was negligently not presented,
had thie potential to change the outconﬁ of this trial. This Court finds it does not. The.
withesses could not have altered the outcome of the trial due to theirineredi bility. where: they
~wouldnot letany facts gerin the way of a predetermined and inflexible conclusion,
Intriguingfy. there was one minor example of a witness considering, before rejecting,
the notion that Defendan(’s reputation might have sutfered as a result of his admissions.
Defendant’s aunt. /d.. at 29, Christy Garman, eq_L;__lci_-voc_;_@ted when asked if Defendant’s
reputation might bealtered by wider dissemination of Defendant’s concession that he
enjoyed roughsex: with the complainant, which occurred while she was intoxicated:
Cinivlith: And was the c'onlmuniity aware:that the Defendant. conceded

that he enjoyed having rough-sex with the complainant, and
that occurred while she was intoxicated?

Wilness: No.

Crsvlth: If you'think - - if" the community was aware of that, do you
think that that mu,hl change the reputation that-the Defendant
hael?

Witness: Within the. /cum!y Idon’tthink so, And, tratlefully; within my

work environment, we have alot of very diverse work
environment, [sic] and I don’t know lrow they would view:that.
trithy don’t 1£s not an environment that would have - - his
leputallon with them ‘was-a értiin thing. They all have their
own personal lives too. And,yeah, 1 don’t think:so.

Id..at:38 .:(emph*asi s added): Itis certainly twue that Christy Garman landed on a‘staterent

that she did '.hof'rhiﬂk.l'hait;l:he community perception-of Defendant would change in fight of



‘such revelations; however, this Court finds (hat she was candidly admitting. unlike mostof
the other character witnesses offered. whom we find incredible on the paint, that she could
not say: for certain how Delendan(’s reputﬁtion might hold up with non=tamily meinbers
when sordid details were brought to the fore. This dovetails with _tﬁe other withesses
indicating that they would not have discussed Defendant’s sex life.
Defendant:s-other aunt, Janet Garn'l'én. asked asimilar query. respended that *]
honestly don’t know that-the:community would bélieve that a-hundred peréent.” fd.. at 49.
The Commuornwealtl pushed on this concept:
Coywith: So-even though 'l:_h.e Defendant-admitted- to that:part of. it
happening, [that he enjoyed rough sex with the intoxicated
complainant,] they wouldn’t believe that it happened?
Witnhess: The community that I’nr part of knows Ethan. as being law-
abiding, peaceful, well'—.r.espe_clie'td_. hard-weorking part of our
community. Sothat’s how-we know Ethan.
Id.. at 49, Janet Garman’s perceplion seems to be that-even Delendant’s own -admissions.
when contrary to how the community perceived him, would be discounte in favor of
preconceived notions. This is problematic. It reflects an inflexible predisposition in favor of
the Pefendant that L.I_l?(le'lzgl1ilnes. all credibility of the witness: In short, this witness, as with the
othiers presented by the defense. made clear they wotild say, hald, and express-only positive

opinions regarding the Defendant.regardless of any proven facts o the contraty, even if they

8 To'be clear on this point. thiis is not and never has been-an issue-of sexual morality in this.case. Due to'the
victim?s allegations of lick:oEconsent and-the extréime physicalinjuries she s_gi_-l-f“grecl_-_. ;he Detendant's owi
explanation:that he enjoyed “rougli sex™ went directly to-clements of the crime charged.
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originated with the Defendant. This slatéh}ei{t?f from. this withess demonstrates whal:was so-
unbelievable about all of Delendant’s character witnesses—save Christy Garman—they
would not even'entertain the possibility that community perceptions might evolve in Jight of
Delendant’s own inctil patory admissions. We cannot find these witnesses credible. nor.can
we coneeive ofa jury doing so. These \&el'c not clhiaiacter witnesses, so much as:blind
adherents to the Ethan Rippey defense.

Merely-stating that-one has or-had character witnesses cannot-alone be the standard
for granting re:i:i'grl‘.,'.o.r we would be trying all cases twice within this Commonwealth. The
first case wouldl be-triedt without character witnesses, and then, it unsuccessful, each
defendant will’ get a second rial merely by qut-legifng the absenceiofl character witnesses. While
the Court,irec,ognjizes the value ot’characté.r;;wit_qgss_,,crs-_inappsqut;iate eases and situdtions.
such a blick and whitetule and otitcome cannot be-what the appellate courts intend.
Charatter witiiesses‘must have some :‘e!c{fa11ce‘-:_if11' time and pi'[ace--;_un.d"they nust-have some
igdicia_'ot""_crcd?ibi-li‘ty,- as.opposed to me.r'_e'ly-.slavish.-_cclic_atio-n-to..the Defendant: These
jury outcomesand possessed all of the negative inthinking-attributes that rendeted their-
testimony: incredible.

I miust be remembered that counsel's actions will riot be found to have tacked.a
rational:basis unless:it is j_pl‘ox-fen that an alternative strategy.provided a substantially grecaier
chance of success: Regalzéiing ber ini_j;u‘:'ies,"me" victim, Kaitlyn I%Iftlbé:l?, testitied as Tollows:
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Cmwlth: OKkay. And what were-yourinjuties ds.a result of this?

Huber: I hdef tears-and - - I'don’t even know: what you would call them
i my V'u,ma and my amm I hmf cu'! over. 1 crm!dn ’t 0. to the

-:wrr[umt b!eedmg when T was wrpmg .I gm‘ a ;},’ea._s‘! l!rﬂ'cfmﬂ
Sromit that frurt even more, .

So-then the injuries | had gotten from thatnight, I cotldn’t
control when I weiit to the bathroon. T ruined so mm.-y

clothes and sheets.

Crawlth: When you say go to the-bathroom, what do you meaii by that?
What injury was. affecting that?

Huber: Thé one frol my anus.

Cmwlth; OKay. 'So you couldn’t - - when yousay you coulitn’tcontrol,
youcoildn 't control your bowel moveinents?

Huber: Yeuh.

Cmwilth: Okay. Did you'seek any furthér - - or. consult with anyone
regarding these injuries?

Huber: Aside from the nightat the tiospital when they gave-meall of
the medications to pl‘eve;ul STDs and pregnancy, they said that
T had to go-follow up with a-GYN-to-make sure that the injuries
ivere hiealing okuy, to make sare that:everything was fine, to
inake sure that I was tested again for STDs. So, yeah, 1.did. |
had 1o see-more peaple.

Cmwilth: So you foltowed up with-doctors after this?

'I?I-uber: Yeah.

(Notes of Testimony. 11413/18; at 174-76.) (emphasis added). Thiscase was no! the typical

he-said-she-said: scenario: The victim incuired injuriés so severe that she was incontinent-and
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required follow-up-care. Itbeggars belief beyond all comprehension that a-young lady ol Ms:
Hubet's _'lfva._c;:':k ground would consent to the infliction of such horrendous injurics and
debasement. The jury found: her-credibly. With-l’h_& severity of wounds inflicted upon the
victim, it would be difficult for any alternative strategy to have a greater chance of suceess—
let alone a.substantially greater chance of success. As such, Defendant cannot meet.the
second prong ol a test in which he must meet all three prongs-in-order to succeed.
Nonetheless, in (he interest of completeness. we contitg on,

The third prong of the test for ineffectiveness probes whether Defendant suffered any
prejudice. Specifically. we inguire whether Defendant has demonstrated a reasonable
probability that a differént.outcome would have occurred absent counsel’s alleged etror. We
cannot find tiat Defendant has met this burden. [n-his l,’etiliio_nér’s-S’L_l.:_p.plen'wnt_af Brief, at 5-6
(quoting Conimonwealth v, Weiss, 606 A-.?-@l 439,443 (Pa. 1992)). Defenclant argues thats as
in Weiss. this was a he-said-she-said case im-’oI.\-';i.'ng:_‘si‘gniﬁcanl-'inj-uries._Th.is is true;
however, unlike Weiss, trial counsel, here, did not whoHy reject the:utility of familial
character cvidence due-to prejudice; but, rqt_her. trial counsel decided against using character
evidence because ol her experience with York C o,unl-yl_j:u‘m.jrs inf"o‘r.n_‘]_ing_herof"ztheir thoughts
on the s.ubj‘fect'f-cmd becatse shie feared prior bad t‘:‘ﬁndﬁ_ici'bei_ugz utilized to impeach said
witnesses. That trial counsel was concerned aboul the wron g prior bad acts does not obviate
the-fact that priot bad acts existed, namely Defendant’s own admissions regarding his
enjoymentof rough-sex with an i-nmxicuted plaintiff on a prior occasion.
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As for the vielim's injuries, in his Petitioner's Supplemental Brief, at 5-6. Defendant
argues that his case is like that of Weisy, supré, in that there were significant injuries there
too and yet a new trial was granted. 'Dei‘eﬁtlam fails o observe that the victim in eiss was
the four year old daughter of the defendantwho could. axiomatical by, net consent {0 sexual
acts und/ there were roomumates of the fither who were potential assaitants—a circumstance
not present here. See Weisy, 606 A.2d, at 441. Here. the victini was ancadult. Defendant
would have a jury believe that the vietim, albeit intoxicated.. subtiited willingly to sexual
acts that lefther se incontinent that she ruined “so muny clothes aid sheets.” (Notes of
Tcs’ti_l-zmny,_ 11/13/18, at 175,) Thus, unlike Weiss, the injuries were indeperident evidence of
a sexual assautt. Further, by Defendant’s own account, at triak, after he initially penetrated the
victim's anus and ‘was told to stop, (N.T., 1.1/ 13/18, at 427), Delendant again penetrated the
victim’s anus because he “believed it could work a little bit bettei due to the addition of a
tubricated condom. Jd., at 429. Though Defendant characterized this as a mutually agreed
upon second attempt, /.. the victim most assuredly did not. Jd.. at 165-67. The jury believed
her. not him. And, Defendant’s voluntary admission that he-had previously engaged the
victim in rough sex while she was intoxicated:-on a prior.occasion were simply too much to
be overborne by the:defective-character evidence presented. As such, even if, arguendo, it
was error- for trial counsel not to have called-character witnesses in the abstract, the properly
admitted evidence was overwhelniing. See Comniomeealth v. Hoaver. 16 A3d 1148, 1150
(Pa. Super. Ct. 2011). There is simply no reasonable probability of a different outcome. were
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character witnesses to have been presented.

Finally. as a briel aside. we will ac!dl'ess the question raised by this Court during the
PCRA learing and answered by Defendant in his Petitioner’s Supplenental Brief, at 6-7.
This Court had inguired whether the charaé_t‘er'wil'ncs__ses offered were really the most
appropriate ones considering they were not members. of'thé- York College community and
would not have been familiar with Defendant’s reputation for the relevant traits within that
community. Counsel Tor the defense has responded well in‘arguing that this cannot be a
requirement for chardcter-witnesses. hecaﬁsé it would exclude character witnesses inany
case wheie tlj"e.ol’fcnse oceurred in-a:community i which the defenridant-was a mere visitor.
Jd. Yeu, this response is made by changing the facts. Under circumstances such as those
proposed by Defendant. of a vacationer being accused of a crime. then character witnesses
from the majority of that person’s life would make good sense. Ilowever. where, as here. the
Defcndéiﬁl was pent of the copmunity: in whiéh the offense occutred then we still question the
utility of character witnesses separated physically:and temporally [rom the community in
which Defendant was living and surely had a reputation. The defense had the choice of which
witnesses to present at the PCRA hearing.

The character witnesses that were offered-addressed Defendant’s reputation for law
abiding and: peaceful behavior under general ci-*:_'c-un*lst-ances;;* however, by Defendant’s own
fathet’s admission. the community would not have discussed Defendant’s reputation for
behavior in general sexual situations. (N.T., 5/21/21; at 31-32.) David Frost indicated that the
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off-roading-community from which he-knew Defendant would not have discussed the sex
lives of'its members as their group was a family group and sueh topics do not-come Up.in
conversation. fh., at 43-45. Janet Garman stated, “[(Jhe community that T know of doesn’t
talk about other people’s sex lives.” _Id.,.at 49. Though the character witniesses oftered could
not discuss Defendant’s reputation regarding his sexual rélationships, they did offer-
testimony: regarding his general reputat i.on- for law abiding behavior.? In addition, although
not the basis for this decision. of concern to this Coutt'is that Defendant's proffered character
witnesses were not from the Fork County comniunity and, niore specifically, from the
community thatexists at York.College.

In fact, this Court can locate at least one case. itrwhich the Superior Court utilizes the
plirase “‘relevant conimunity.” InSr. R Bar & Grille, Inc, v. Pa. Liguor Coptrol Bd.. 876
A:2d 346, 358 -(Pa. 2005), oui Supreme Court tefers to the “relevant community™ in which
character-evidence is at-issue. Granted, this-was a civil case and the nature of the comimunity
was not the real issue, which was how broadly to ititerpret the requirement of good repute in
a liquor.control statute. Nonetheless, the phrase “relevanl community™ was, however briefly.
mentioned.

Since att evidence, including chardcter eviderice. must be relévant to be admissible. it

This usmnon:meﬂectx the'marginal ttidity of bringing in-one’s relatives and: former. employers when-charged
with the type of séx-offense that happens. it privacy. Slmpiy beciuse one «loes riot steal:from the company till or
engage in other common law crimes has. at best, a tangential reflection upou.one’s sexual conduct in the
privicy behind: closed doors. In this'case, presenting such collateml wilnesses would not have created a
substantially: gredter chance of*success inthe face of Defendant’s self-desteuctive testimony. the victim’s

{:mnrjelllmp testimony, and over whelming medical evidence,
18



only makes sense thal a given comimunity must be relevant, This Court does not find that the
Delendant’s selection ol witnesses are from an irrelevant community, they are simply not
fromr the:most relevant community—the.one in which the Defendant resided, socialized, and
was known by peers at the time he committed his sexual offenses. As our decision does not
rely upon the result of this question and is only aided by il, we made a cursory inquiry-into
résearching it however, we found-ample cases in our sister: jurisdictions utilizing (he
p’hr:asin.g%if‘:‘l.'e'l_'cvan':i'. community.™ The 'Néw..;.l.é_r-Sé-y case of iftzggi-'_a[cl‘ll"vf Stanley Robeis, Ine.,
895:-A.2d: 405, (NI 2006) is-of interest. There, New Jersey's Supreme Court stated the
follewing:

At common law, in New Jersey and elsewhere, the comntunity from which

reputation for-a particular character trait could be divined was limited to the

place where a person-lived. However, that is no longer the rule in this state,

norin most jutisdictions. Commentators-have noted:
| Tloday it is.generally agreed that proof may be made not only
of"the-feputation of the witness-where=he lives, but also of his
repute. as long as itis “general” and established. in any
substantial community of people among whom: he is well
known, such.as the group with-whom he woiks, does business
or goes to school.

Thus, in ordet-to satisfy the foundation for reputation testinrowy. what is

required:is the establishment of the relationship of botli the subject and the

witniess to-the refevantcommunity and theexistence of an expressed

~community: opinion regarding a trait of the subject’s character,
Jd.. at 420-2 1 (citations and parentheticals omitled) (emphiasis-added). That Pennsylvania law

‘may not have fleshedthis issue out does not mean-thatit is not an issue relevant to this case.

Other jurisdictions have considered the matter in the context of extending or expanding the
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scope of what qualifies as a relevant community. A corollary inquiry is whether a
commuiities in-which a repulation has been formed shouid be excluded as being too
atienuated froin the:community in which the crime is alleged to have occurred and in which
the defendant-has. perliaps, a general repulzition independent of his general reputation
amongsl an inelevant community. As wé have indicated, we believe that to carry his burden
of proving prejudice and a likely different jury outcome the Defendant should have presented
members ol his college community who could have spoken. to-his reputation in that relevant
context., as:opposed to predisposed relatives and out-of=state former high school employers.
Regardless of this aside, which we consider to be an area of undeveloped
Pennsylvania '_!__'aw, as tothis claim, Defendant cannot méet two-of the three prongs of the test
for ineffectiveness. We would emphasize that the issue raised by this Court of'whether a
community is relevant for purposes of character evidence is an issue-that would be valuable
for the appeliate courts to address in view of the strong mandate foricharacterevidence; but,
ultimately, it played no role in the deciston of this claim. As sucli, Defendant’s first claim
fails.
2. -Expert s Testintony that Infuries Oceurred “By Foree™
Defendant’s secondl claim is that trial counsel-was ineffective for failing to.object 10
an expert witness’ testimony that the victim’s injuri’es occurred “by force,” which is an
clement of the statutes in question. Defendant submits that this was an improper usurpation
of the role ¢f jury. Defendant also avers that trial counsel-compounded the crror by failing to
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object to the Court’s repeated referrals to diis testimony.

Turning to the first prong of the test for ineffectivencss, there is no merit to this claim.
D_efé_:n_d_-ant;no'l’es thatihie Superior Couit found that this issue had been waived. Post-
Conviction Reliel” Act Petition Pursuant to 42 Pa.C.§. § 9543, at 12. However, Defendant
i gno‘res that this Court already made answer in our:previous 1925(a) opinion of jung 19; 2019
and that the Superior Court provided analysis of the claim were it not to have been waived.
Specitically, the Superior Court stated the following:

Pa.R. E 704 pemuls expert opmlon lc‘;mnony on the ultnmle issue. Pa R.E.
issue.’ ) The court hdb dlsuelmn lo admll or exclude e‘cpe(l opmmns on-he
ultimate issue, “depetiding on the hclpf‘ulncqs of thetestimony versus the
potential to cause confusion or prejudice.” McMamonv. Wishko, 906 A.2d
1259. 1278-79 (Pa. Super. 2006) {citations omuted)_.

Commaomeealth v, Rippey. 229 A.3d 360, 2020 Pa. Super. Unpub, LEXIS 971, at 17-18 (Pa.
Super. Ct: 2020). Additionally, the Supetior Court tioted::

‘Moreover, the trialcouirt gave the following jury instruetion: “Nurse Huggins
[testified] that the injuries received by [the v1c{1m] were caused by foreible
penetration. That was a medical conelusion. It is up to the;jury to decide
whether orhot that testimony establishes beyond  reasonable doubt the legal
element-of force[.] N.T. Trial, 11/15/18, at 60, 64-65. We presume that the
jury followed: the trial court’s cautionary instiuction.and that any-potential
prejudice: regarding Ms. Huggins” (estimotiy was cuged. See Commonwealth y.
Simpson; 620 Pa. 60..66.A.3d 253, 269 (Pa, 2013) {(presuming that juries
follow:instructions);-C. ‘ommanwealth v, Counterman: 553 Pa. 370. 719 A.2d
284, 300 (Pa-1998) (concludmg thatany prejudice that the- defendant may
have faced in-murdes case based on thie:coroner witness’s use of the word
“homicide™ was-cured by the trial courts caullonary instruction that it was-the
jury’s-responsibility to-decide the ultiniate issue in the case).

If., at 18 n. 5. See also Commonmsealth v. Poplawski, 130 A.3d.697,717(Pa. 2014) (citations
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omitled) (“Juries-are presumed 1o fotlow in_st}"'uctim’m[.]1”").

In addition to the foregoing, the case of Harrzell v. Sawers is instructive. There, the
federal district court stated the following:

Federal law, like Pennsylvania law, permits an expert to testity to an-ultimate

issue. See Fed. R. Evid. 704(a). It thus appears-that nothing in federal law

prohibits the Commonwealth’s expert from testifying that the complaining

witness had been sexually abused. See, ¢.g.. Moses v. Payne, 555 F.3d 747,

761 (9™.Cir.2009) (noting that the Supreme Court has not held that the

Constitution forbids an expert from testitving to-arrultimate-issue in a case).

2011 U.S. Dist. LEXIS 11582, at 8 (M.D. Pa. Feb. 7.2011) (emphasis added). There is no
merit to this claim.

It the intérest of completeness. the Court probes whether trial counsel’s actions
lacked a reasonable basis. The alternative strategy proposed by Defendant would-have been
for counsel to have objected to any permutation of expert testimony involving force as a term
to describie the mechanisms of injuries. As already stated, Pa.R.E. 704 permits expert
testimony on the ultimate issue: however, there can be no claim made that the nurse’s
testimony-could have caused confusion, misled jurors, or caused prejudice where the
Defendant’s own testimony, regarding his fondness for rotgh intercourse, also established as
much. In Defendant’s petition, PCRA counsel argues that"[plemmitting the Commonwealth’s
expert 1o:testify not (o consent, but to force. was a distinction‘without a difference.” Post-
Conviction Retief Act Petition Pursuant to 42 Pa:C.S. §9543, at 10. The Defendant opining,
duringhis trial testimony, that consensual sex of a rough-nature. occurred versus terms

regarding force. utilized f:by the exper. is also a distinction-withiout a ditfevence. If there was
)



error. it was harmless in light ol Defendant’s own testimony. However, due to the nature of
how-cases are presented. the Commonwealth elicited testimony, prior to Defendant’s
testimony, from the expert that was helpful to the ji‘u‘-'y in determining whether force was:
employed. Per Pa:R.E. 704 this was permitied. Moreover, as the Conmmonwealth necessarily
had to prove force and there are only so many words that they could elicit from-witnesses in
an effort to establish’that element; an objection.to usage.of that general term would not have
succeedled.

As'forthe prejudice prang of'the testfor ineffectivencss, we inquireiwhether, but for
couitsel’s supposed inelfectiveness, there would have been-a differentoutcome, We cannot
find that there would have been. Even if variations of phrases that included the word torce
had not been employed. the jury would have heard about an astounding number of injuries
that were inflicted upon the victim. We cannot:find that-any juror would not have concluded
that there was “forcible compulsion™ due-to the extreme injuries that left the victim
incontinent for an extensive period thereafter.

B‘@:_ﬁ-).l% conctuding. we would-address Defendant’s argument, from his Petitioner’s
Supplemental Brief, at 7-8. that wial counsel had tio strafegic basis for faifing to-objectto the
expert's:conclusion 1;egf§1_,rcl_iﬁg’ﬁ)r-ceand_, that triakcounse] agreed thal she should have
objected. To begin, though it hails from the context of trial ‘cotnsel impugning their owi
ineffectiveness at trial. or on direct appeal, the g_enei:a'l:’rLiI'é-‘-_is:Flha't counsel cannot raise their
own i|1¢"1;‘|’(_:‘.0li\-ze11css. Commonmvealth v. Koehler, 36-A:3d.121, 132:(Pa. 2011) (citing
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Commaoniealth v. Bennen. 930 A.2d 1264, 1274 (Pa. 2007)). Nonethetess, we certainly take
Defendant’s point dind have considered it. However, as the Commonwealth points out in their
Commonwealth’s Memorandum in Opposition to Defendant’s Ineffective Assistance of
Counsel Claims. at 10 (citing (N;T.. 11/ Ij/ 18, at 1 7-18)). at trial. trial counsel admitted that
“[1]I" the testimony is going to be limited to what™s consistertt with what - - based-on the
literatuie. T can’t object to that.” When it came to the notion of the injuries being caused by
foice. that*sprecisely what the expert did. That trial counsel may have reconsidered her
s@ance--hﬁ}r the time of the PCRA hearing is unavailing. For the reasons already outlined,
above. the'expert’s lestimony on force was adinissible. Trial counsel’s seeming loyalty to-her
client on PCRA, while laudable, does not, for those reasons, change our assessment.

As to this PCRA claim, Defendant has not met a single:one of the three prongs for the
test of ineffectiveness, In order for the claim to.succeed, Defendant neéded to meet o/l three
prongs. The claim fails of neeessity.

3. Expert’s Testimony that Injuries Were-Worst She héd Seen

Defenilant’s third claim is that, when the ti‘@at‘ing nurse, Elizabeth Jenkins, and Nurse
Huggins testitied that the injuries-extant in this case were the worst that they had everseen,
trial counsel was ineffective for tailing to object torirrelevant and-unfairly prejudicial
testimony that; additionally. bolstered the victim’s credibility. We disagree.

As the Superior-Court stated in _(.'n_;-;.f-iﬂcm\-vec‘;rﬂh v Weitson; 945-A.2d 174, 176 (Pa.
Super. Ct. 2008), “’Generally speaking, the-admission-of expert testimony is a matter left
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largety to the discretion of the trial court, and its rulings thereon Avill not he reversed absent
an abuse of discretion™ (quoting Commaomvenith v. Brown, 596 A.2d 840, 842 (Pa. Super.
Ct. 199 cappedl denied, 616 A.2d 982 (Pa. 1992) (additional-citation omitted)). The:
testimony ol each nurse was absolutely relevant in that itvebutted the defense’s self-serving
claim that this was consensual intercourse of a rough variety, creating an inference that it was
within the scope of varied, yet consensual, humain sexual conduct,

" Theie is afine line across which a fac‘t—I.j;ncl:éhcotn_ld ;fhavc agreed with Defendant’s
charactetization of events due to the variety of sexual preferences found amongst humans.
Thus, tlie nature and degree of injuries become relevant in determining whether the victim
had willingly consentéd to rough intercourse thatresulted in, iifer alia, incontinence tor an
extended period of time. Each nurse offered an vpinion that no lay witness could have
offered as they would lack experience in sexual assault tieatnient and:evidénce pathering.
See. e.g.. Conmmomuedlthv, Rounds, 542 A.2d;-997, 999 (Pa. 1988) ("T:help'm'pose of éxpert
testimany is to assist the factfinderin understanding issues which are complex or go beyond
commoi knowledge.™): Accord (fmnn'r'().ln.vea/fh"\'. Mendez. 74 A 3256, 262 (Pa. Super. Ct.
2013) (quoting Commomveadith v Zook; 615 A2d 1. 1! (Pa,l 99’%) (**[Tihe pﬂtlrposé'io'é[-'iéx,_pe rl
testimony. is to-assist in graspi ng complex issues not.within'the ordinary knowledge,
intelligence-and-experience of the jury. Moreover, the admission of this.testimony is a matter
for the discretion of the trial court and sh‘quld not be distutbed unless there is a clearabuse of
discretion.”). That those opinions did:not specilically reference other cases to compare-and
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contrast thent does not negate that the nurses formed their-opinions in tight of their
specialized experience.

Briefly. we address the merit of the sub-¢laim: that the experts® testimony regardi ng
severity of injurics bolstered the victim's CILdlhlilty For the following reason, this is
incorrect.-In Conmomvealth v. Mendez, supra, the Superior Coutt stated-the following,
which 5 relevant:

In general, expert €5timony cannot'be used:io holsterthe credibility of a

witness. Whether the-expert’s opinfon is offered 0 attack or ter énhance, it

assuines the same |mpact—an unwarranted appearance of authority-in thie

L‘.ul')|eu of credibility which is within the facility of the. ordinary Y juror-to

agsess. However, testimony regarding conduct or behavior of victims of

sexual assaults is appropriaté for expert festimony because ‘the physical

condition of a sexual assault victim is not a matter that is typically within

the knowlcdgc of average jurors, Expert-testimony doesnot encroachupon

the jury’s provinee of determining witness credibility: since ‘the testimony
pertains to objective medical facts, rather than-éxplanations of behavioral

patterns.
Id. (citations and Guotations omitted; formatting changed) {emphasis'added). As the
Commonwealth aptly notes. *[t]he severify of the'injuries was a factor the jury could
considerin determining whether the defense of ‘rough sex’ ‘was.credible.” Commonwealth's
Memorandum i Opposition to Defendant’s Inetlectlw Assistance of Counsel Claims, at 20.
For all of the. foregoing teasons, there is no-mekit {0 the mainlaim or its sub-part

Tm‘nin_g- to-the reasonable basis pl‘bng ol the test for ineffectiveness, we begin with
the relevant testimony of trial counsel, Attorney Spurlin, from the PCRA hearing:

Defense: Now, there was'. . -some compar ison fiom some ot the

witnesses that these were-some of the nost severe injuries
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Spurtin:

Defense:

Spurlin:

Detense:

Spurlin:

they"d seen in more than 200 exams or 270 exams. something

like that. Do you remember that?

[ do.

Did you object to that testimony?
I'did not.

Why.not?

[ recall when. | believe it was the SAFE nurse who actually did
the exam, I don’t.remember her name, when she mentioned if.

it was not in response (o any sort of question. Qbviously if

thére were a-question, ‘how does:this:exdm: compare-to other
ones you’ve:dorie, | would have: Jmnped upout of my.sea.
That's not ai appropriate question. '

Somehow the nurse had shipped this in-and just sort-of
volunteered it, and it was - - it had been said. And I was.almost
-- I had half a second to decide, co I object to this.and -draw
more attention toit and get the jury to hear it several more
times, or do | just hope that ho one metitions it again. And I
hoped that no one mentioned it-again; but'that is-nol -what
happened. '

(N.TL 521721, at [3-14.) The alternative strategy proposed would have been for counsel to

have ohjected: however. where the defense was premised upon consensual rough sex. the

objection would-not have had a substantiully greater chance of success. The detense had puit

into issue whether the victim wiltingly submitted herselfto severely injurious:sex and expert

testimony allowing the jury 10 assess how severe those injuries were was highly relevant.

Moreover: as the Commonwealth notes, “[t]rial counsel also acknowledged that this

testimony Wwas given as part of the-explanation ofwhy-the viclim needed-to see a.doclor, and
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why bluit force trauma was the medical conclusion of the caase of injuty.” Commonwealth’s
Memorandum in Opposition to Delendant’s Inetfective Assistance of Counsel Claims. at 20
(citing N.T., 5/21721. at 14.). Establishing the-severity-of the injuries-allowed the jusy (o
weigh the likelihood of consent. We canmot find that'the alteriative strategy proposed offered
a substuniially greater chanee of success 'anc:l-, as such, Defendant cannot establish the second
prong of the test for ineffectiveness. |

[n regaids to prejudice, the Superi_o_r Court has stated that *even where an expert’s
testimony went-beyond the-scope of the expert’steport; the defendant is notentitled-to retief
absent proving he suffered prejudice from the admission of the testintony.” Connnomsealth v.
Clemar. 218 A.3d-944, 957 (Pa. Super. CL. 2019) (summarizing 't"he_ho!din@ from
Commomeeul it v, Henry, 706 A.2d 313 (Pa: 1997)). We.inquiré whether there-isa
reasanable probability ol a-different-outcome but.for trial counsel’s supposed error and we
cannol find (hat there would have been. This claim ignores.the overwhebming evidence
presentect by the victim's testimony—which, we do niot forget, can; standing aloné, suppott
Defendant’s convictions. [t also ignores that the jury heard about the infiries extant i this
case. Tlhie juey:heard the Defendant’s.owin l;estim'ony that this case was inconveniencing his
studies—the callousiess of which the jury stirely weighed:in assessing Defendant’s
credibility. ( NT 11/13/18, a-430.) The jury heard Défendarit aduil-that he tried anal
intercourse after having been told to stopa previous ’d_'t.tcmﬁn—.somethi'ng:th'at, with the victini
denying ever having acceded to anal sex attempts. implicates credibility considerations.
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Finally. as already recounted numerous times, the jury heard Defendant’s concession that he
enjoyed rough sex with the vietim when she was intoxicated, Defendant sutfered no
prejudice.

For thisclaim, Delendant failed to meet all three prongs of the test for
‘ineffectiveness. The claim fails.

4, SQR;‘VA—"IJ?("].‘](}_(TF.’f'l.'e.F.i.C’.\',S' Claim

"Dﬁeli‘enéiam‘-’-s.ﬁ_n_al claimiis that "cdtrane‘lf:-\lva's';.fne‘fﬂ&'c'tive for failing to object to
Defendant being-made to register pursuant to SORNA, upon his: _re‘,l.e_as'e. Def’e’hdmi-t%c_:i‘te-s 10
Cammanwealth v. Muhaminad, 241 A.3d 1149, 1152 (Pa. Super. Ct, 2020) (emphasis added)
(*We hold that SORNA is unconstitutional as applicd 1o Appellant, because it creates an
irrebuttable presumption that her convictions for interference and conspiracy|, which are not
sexual offenses] make her a risk to commit additional sexual offenses [and Appellant had no
prior criminal history].”) For the I’ollo\vihg reasons, we disagree.

Ab initio, Delendant submits that, even though Muhantinad, was decided atler
Defenidant’s case, per Comniomwealth c'; ..Dm.?.cc.rn. 237 A3d 171 (Pa. Super. Ct. 2020)

(citing-Comnionwealth v, Lueombe, 234 A.3d 602({’& 2020));:this Court should find that
Mz-r,hagﬁzm‘uc‘!ﬁfreprese’nls,_a retroactive:change in law now that-courts have found that SORNA
may violate the right to reputation.. As)‘t'af_:.:/mumr_aa_’: is factually distinguishable, this-Court
need not address whelhet it is retroactively applicable io Defendant.

As noted by Defendant in his petition, Muhanunad “had not been convieted of an
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offense involving sexual conduct, had no prior recoid, and was unlikely to re-offend.” Post-
Conviction Relief Act Petition Pursuant (0 42 Pa.C.S. § 9543, at' 19 (citing Muhammed,
stipra). Only one ol those facts is clearly a;ipfica.ble to Defendant. Tt is true that Defendant’
had no prior criminal record, However, u nl'ikely_ Muhammed. Defendant’s convictions tmost
assuredly involved:sexual conduct. As for the notion that there is “simply no evidence in-the
record from swhich to conclude that Mr. Rippey cannot be reliabilitated by his tengthy prison
sentence and is likely to reoffend.”™ ., at 20, we respond as we did in our first 1925¢a)
opinion. which was based upon theevidence in the record and our-words at sentencing:

He also.complained how the trial cut into-his class schedule, with no apparent
remorse for the iimpact his actions had upon his.victim,.

The court considered the Defendant’s rehabilitative potential at the time of
sentencing. . ... While the Defendant had no prior.record score, which was in
fact Lonqldered----at sentencing. during the course ofthe’trial the cletense sought
to elicit testimony: 1e.t_~ald1ng: aprior sexual interaction between the. Defendant
and the victim: What was revealed during this defense’ questioning was that
the vietim was extremely intoxicated and in no state-of’ mind to-be able to
consent to that prior sexual encounter. She-woke up not knowing what had
occurred, bent over the Defendant’s bed with her pants dowi, with the
Defendant pulling up his paits. This evidence was considered as relevant to
sliow the Defendant engaged in sexual misconduct with the samie victim on a
prior occasion and has a modus operundi as it vetates to this.victim.
Speanca]!y white the Defendant did not hiive a prior criminal record, the
defense. revealed thal he had, plewousl_ v forced-himself upon. the intoxicated
Hctimfor nonconsensual sex after |solatmg, liet, just as he did-in the instant
This was also-considered in assessing the danger of the: Dejendanl
ding in the future, a point whete the Court parted ways witli'the SVP
repott-conclysion that the Defendant had no.priot history. of sexual offenses.
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[Defendant] called [the vietim] a “dirty little slut” as -_hefs]i'g_\-!ed her.out the

door ¢f the house where he just raped and sodomized her, in order to cruelly

maximize the extent to which she was degraded.

As the severity of the harm and the brutality of the forcible-anal sodomy was

distinct in scverity and.imipact upon the victim, beyond that suffered in the

rape, the Court held that a consecutive sentence was appropriate and-just.

Considering all-of'the above information-the cowt found Defendant not to

have rehabititative potential for his lack of remorse for his-actions and the

travina he caused the victim. '

1925(a) Opinion, 6/19/19, at 6-8 (citations omitted). Muhcmsinte is inapposite. As such, there
is o merit to this claim.

Triat counsel’s testimony has little bearing on this claim where, as Detendant.
acknowledges; Muhanunad had not been issued:at the time when trial counsel might-have
objected. See Cammanueadlth v. Gox, 983 A.2d 666, 702 (Pa..2009)(citing Commamvealth v.
Duffer, 889.A.2d 56, 71 (Pa. 2005)) (“The law-is clearthat counsel.cannot be heldrineflective
for failing to anticipate a change in the law.”). Defendant admits that the case law he relics
upon was-released affer his trial. That case, Muhammad, is tactually distinguishable. As such,

even if trial counsel’s actions were not reasonable for lack ofthen existing grounds to object

(even though her actions were reasonable). ain objection:premiséd upon the logicof

Muhammead would-not have succeeded—Ilet alone hada siisrantiully greater chance of!
succeeding. Defendant's case and that of Muhammad:are factually distinguishable. Tor the.
same reason, Defendant suffered no prejudice. He is a threat to the sexual and physical safety

of others. For all the reasons this Court spoke about, ar great length, at sentencing, along
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incarceration alone will not safeguard potential victims from Defendant’s sexual proclivities.
As such, SORNA registration is appropriate. On an-as-applied basis, this claim fails.

B. SORNA~—Right to Reputation

In addition to his ineffectiveness claim regarding SORNA, the Defendant has also
made a challenge to the facial validity of his SORNA registration requirement. The
Commionavealth-has submitied, in their Comnionwealth’s Mermoranduri in Opposition to
Defenddant s Ineffective Assistance of C(.)unsel':'ClaimS, at 23-24, that not only is Muhaminad
itapplicable under the as-applied busis iBtlll_cI-;trlael-ciri, Id:. at2.4-23, but that Defendant’s
tacial claim régarding SORNA, _prcm‘i.sed upon Muhasmiiad, should also fail. In fact:
Defendantargues.in the alternative that we should find that “Mubanmnad presents a
retroactive change in law and [that we should] altow Mr. Rippey to chaltenge his SORNA
registration now that the appetlate courts have found that SORNA may violate the right to
reputation. Post-Conviction ReliefAct Petition Pursuant to 32 Pa.C'S. § 9543 at 20 (citations
omitted). On this matter, we believe that the Comimonwealth prevails under current case lasw.

Very simply. Commromvealth v, ﬁff:.:.hcmn_-i-md,_ 241°-A3d 1149 (Pa. Super.Ct. 2020),
submitted by the'defense and upon which i.(--.-"l’ou'l'dd:»_‘_f-_i-is*SORZNA claims, provides the very case

taw that undermines Defendanc on this claim. .Tn Muhemmed, the Superior Court

A:3d 1175 (Pa. Super. Ct_. 20203, for the fo!lo.wing TEAs0I:

The trial court in Manzano ordered (he defendant (o register as a Tier I11
olfender under SORNA based on his nofo contendere pleastto the sexual
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offense of rape of a child, aggravated indecent assault of a child, and indecent
assault of a child. Citing Torsilieri [232 A.3d 567 (Pa. 2020)), the:defendant
argued. inter alia, that'SORNA is unconstitutional because it creates an
irrebuttable presumption of dangerousness.in¥iolation of his right to
reputation under the Pennsylvama Constitution. Without mentioning whether
the defendant was raising a factal or an:as- applied challenge, this.Court
te_]ebltd his-argument, reasoning, “[Ulnlike the defendant in Torsillieri, [the
defendant] has produced no scientific evidence whatsoever tosupport his
claims:that the-.underlying legislative policy infringes on [hlSl rights.” /d,,
at 7. [n contrast, we have held in this case that Appe]]am did not-need
scientific evidence to prevail, because.other evidence in the record established.
that SORNA is: unconstltuuonal as applied to- Appellant,

24 A.B.dr 1149, 1159-1:160 (Pa. Supet. Cl‘-._;’2020)' (bolded emphasis added). Like the

defendant in-Manzano, Defendant failed to.supply this-court with any scientific literature-to
support his facial challenge to the validity of his SORNA registration requirements. Absent

any further €volution of our case law, we are constrained to deny this portion of Defendant’s

SORNA claim as well.

‘Conclusion

Based upon the reasons stated above, this Court DENIES Defendait’s claims for

PCRA relief. No-relief'is granted.

' BY THE COURT,

DATED: September 2 ,2021 - CRAIG T. TREBILCOCK, JUDGE
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