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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

IN RE: R.B.S., JR., A MINOR : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

APPEAL OF: R.B.S., FATHER

No. 858 MDA 2021

Appeal from the Decree Entered May 27, 2021
In the Court of Common Pleas of Mifflin County Orphans' Court at No(s):
2020-00011

BEFORE: LAZARUS, J., NICHOLS, J., and STEVENS, P.J.E.*
MEMORANDUM BY LAZARUS, J.: FILED: MARCH 15, 2022

R.B.S. (Father) appeals from the decree, entered in the Court of
Common Pleas of Mifflin County, Orphans’ Court Division, involuntarily
terminating his parental rights to R.B.S., Jr. (Child) (born 12/10),! pursuant
to 23 Pa.C.S.A. §§ 2511(a)(2), (5), (8) and (b) of the Adoption Act.2 After
careful review, we affirm based on the opinion authored by the Honorable

Aaron L. Gingrich.3

* Former Justice specially assigned to the Superior Court.

1 The court also terminated Mother’s parental rights to Child. Mother’s appeal
is docketed at 812 MDA 2021.

2 23 Pa.C.S.A. §§ 2101-2938.

3 Guardian ad litem, Erica J. Shoaf, did not file a brief, stating she supported
the brief filed by Appellee Mifflin County Children and Youth Services (Agency).
See Letter, 10/15/21. Child was also represented at the hearing by Brian R.
(Footnote Continued Next Page)
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The family has a history with the Agency pertaining to concerns of
domestic and sexual abuse, drug use, lack of supervision and other safety
concerns. On December 1, 2017, following Mother’s arrest with three of her
four children in the car with her, and Father testing positive for cocaine, Child
and his three siblings were adjudicated dependent and placed in the custody
of the Agency. See Dependency Order of Adjudication, 12/1/17.

In his opinion, Judge Gingrich sets forth the history of this case:

[Child] has a diagnosis of Post-Traumatic Stress Disorder [PTSD].
[Child's] mental health has deteriorated throughout the duration
of this case. The underlying facts of [Child’s] PTSD are hard to
discern. [Child] alleges that Father sexually abused him and his
siblings, which has led to many of [Child’s] mental health issues
throughout this case. These allegations were [deemed]
unfounded by the Agency. However, through extensive
testimony, [Child] has witnesse[d], and potentially been
subject[ed] to, domestic violence at the hands of [] Father.
Additionally, [Child] has special education services and an
individualized education plan [(IEP)] through the school. [Child]
has significant mental health concerns[,] which has caused him to
move placements three times during the course of this case.

Baker, Esquire. See In re: Adoption of L.B.M., 161 A.3d 172, 180 (Pa.
2017) ("[W]hen a child’s relationship with his or her birth family could be
severed permanently and against the wishes of the parents, the legislature
made the policy judgment, as is evidenced from the plain, unambiguous
language of the statute, that a lawyer who represents the child’s legal
interests, and who is directed by the child, is a necessity.”). As our Court has
explained, a child’s legal interests are distinct from his best interests. In re:
Adoption of L.B.M., 161 A.3d at 174. Representing the child’s ™[l]egal
interests denotes that an attorney is to express the child’s wishes to the court
regardless of whether the attorney agrees with the child’s recommendation,”
while guardian ad litem discerns the child’s best interests; in each case, these
interests are ultimately determined by the orphans’ court.” In re: Adoption
of K.M.G., 240 A.3d at 1243 n.20 (quoting In re: T.S., 192 A.3d at 1082 n.2
(quoting Pa.R.J.C.P. 1154, cmt.)); see also In re: Adoption of L.B.M., 161
A.3d at 174 n.2.
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[Child] struggles with suicidal ideation, violent outbursts, and
goes to trauma therapy weekly.

[] Mother and Father had an incredibly tumultuous relationship.
Mother testified that the relationship was abusive and co-
dependent, and both Mother and Father struggled with drug use.
Additionally, there were allegations of physical and sexual abuse
by Father toward both Mother and the children. [ ] Father
vehemently denies the allegations that he ever sexually abused
his children, and no criminal charges have ever been filed against
Father for the alleged sexual abuse of [Child] or [Child’s] three
siblings. . . . Father’s visits were suspended [on December 17,
2019] due to the allegations of sexual abuse, and due to Father
being incarcerated.

Trial Court Opinion, 5/24/21, at 1-3.

Following the dependency adjudication, the Agency developed a Child
Permanency Plan, which included the following parental objectives for Father:
live a crime and drug-free lifestyle; maintain stable housing and income;
ensure mental health needs are met through counseling and medication
management; demonstrate parenting skills necessary to meet Child’s
emotional, developmental, and physical needs; and cooperate with Agency
and service providers. Although Father’s visits with Child were suspended on
December 17, 2019, due to the abuse allegations, the Agency continued to
provide services to Father.

Father was able to maintain housing and employment, however he was
incarcerated twice throughout the dependency proceeding, refused 21 of 28
drug screens, and tested positive for cocaine on January 9, 2019. Despite a
three-year effort by the Agency and Families in Crisis Services (FICS), Father’s

progress was “minimal” throughout dependency. Notably, Father attended
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only 6 of 39 parenting education sessions and 12 out of 40 counseling
sessions. Once incarcerated, Father attended all scheduled sessions. After
his release, however, Father attended only 17 of 28 sessions. See N.T.
Termination Hearing, 3/10/21, at 320-31. The Agency petitioned for
termination of Father’s parental rights on June 4, 2020. After September 5,
2020, Father failed to attend any counseling or parenting sessions,
complaining that they cut into his "me” time. Id. at 320-21.

At the termination hearings on February 2, 2021, and March 10, 2021,
the court heard testimony from Agency assistant director, Nicole Patkalitsy,
Dr. Kristen Hennessy, Child’s treating psychologist and expert in childhood
trauma, David G. Ray, a licensed psychologist, and Darlene Griffith, a family
counselor at Family Intervention Crisis Services (FICS), who provided
reunification services to both Father and Mother. Following the hearings, the

court terminated Father’s parental rights to Child.*

4 The relevant grounds for termination, as set forth 23 Pa.C.S.A. § 2511, are
as follows:

(a) General rule.--The rights of a parent in regard to a child may
be terminated after a petition filed on any of the following
grounds:

(2) The repeated and continued incapacity, abuse, neglect
or refusal of the parent has caused the child to be without
essential parental care, control or subsistence necessary for
his physical or mental well-being and the conditions and
causes of the incapacity, abuse, neglect or refusal cannot or
will not be remedied by the parent.

(Footnote Continued Next Page)
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On appeal, Father raises one issue: “Whether [Father] will be able to
remedy the conditions causing his current incapacity?” Appellant’s Brief, at 7.
Although the court terminated Father’s parental rights to Child pursuant to
sections 2511(a)(2), (5) and (8), Father’s appeal addresses only section
2511(a)(2). See Appellant’s Brief, at 7-9. See also supra n.4.

In cases involving termination of parental rights, “our standard of review
is limited to determining whether the order of the trial court is supported by
competent evidence, and whether the trial court gave adequate consideration

to the effect of such a decree on the welfare of the child.” In re Z.P., 994

(5) The child has been removed from the care of the parent
by the court or under a voluntary agreement with an agency
for a period of at least six months, the conditions which led
to the removal or placement of the child continue to exist,
the parent cannot or will not remedy those conditions within
a reasonable period of time, the services or assistance
reasonably available to the parent are not likely to remedy
the conditions which led to the removal or placement of the
child within a reasonable period of time and termination of
the parental rights would best serve the needs and welfare
of the child.

(8) The child has been removed from the care of the parent
by the court or under a voluntary agreement with an
agency, 12 months or more have elapsed from the date of
removal or placement, the conditions which led to the
removal or placement of the child continue to exist and
termination of parental rights would best serve the needs
and welfare of the child.

23 Pa.C.S.A. §§ 2511(a)(2), (5) & (8).
- 5 -
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A.2d 1108, 1115 (Pa. Super. 2010) (quoting In re 1.J., 972 A.2d 5, 8 (Pa.
Super. 2009)). “Absent an abuse of discretion, an error of law, or insufficient
evidentiary support for the trial court’s decision, the decree must stand.” In
re B.L.W., 843 A.2d 380, 383 (Pa. Super. 2004) (en banc) (internal citations
omitted). On review, “we employ a broad, comprehensive review of the record
in order to determine whether the trial court’s decision is supported by
competent evidence.” Id.
Parental rights may be involuntarily terminated where any one
subsection of [s]ection 2511(a) is satisfied, along with
consideration of the subsection 2511(b) provisions. Initially, the
focus is on the conduct of the parent. The party seeking
termination must prove by clear and convincing evidence that the
parent’s conduct satisfies the statutory grounds for termination
delineated in [s]ection 2511(a). Only if the court determines that
the parent’s conduct warrants termination of his . . . parental
rights does the court engage in the second part of the analysis
pursuant to [s]ection 2511(b): determination of the needs and

welfare of the child under the standard of best interests of the
child.

InrelL.M., 923 A.2d 505, 511 (Pa. Super. 2007) (internal citations omitted).

Notably, the Agency has provided services for the past three years, yet
Father frames his issue in terms of future ability. Father states he “believes
the court erred in failing to consider [his] ability to remedy said incapacity in
the near future.” Appellant’s Brief, at 9-10. This argument is meritless.
Simply stated, Father is out of time. See In re B., N.M., 856 A.2d 847, 855
(Pa. Super. 2004) (“Parental rights are not preserved by waiting for a more
suitable or convenient time to perform one's parental responsibilities while

others provide the child with [the child's] physical and emotional needs.”).
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We also note that Father presented no evidence of a bond between
Father and Child, and the Agency presented considerable evidence that Child
is bonded with his foster family, an adoptive resource. See 23 Pa.C.S.A. §
2511(b). See also In re J.N.M., 177 A.3d 937, 943-44 (Pa. Super. 2018)
(stating that, in performing best-interest analysis pursuant to section 2511(b),
trial court should consider parent-child bond, if any exists, safety needs of the
child, intangibles, such as love, comfort, security, and stability child may have
with current caregiver, and importance of continuing any relationship child
may have with caregiver); In re Z.P., supra (evidence was sufficient to
establish father had no bond with child and remaining with foster parents or
being adopted would serve child’s best interests).

After our review, we find no abuse of discretion or error of law. B.L.W.,
supra. Accordingly, we rely on Judge Gingrich’s opinion to affirm the decree
terminating his parental rights to Child, and we direct the parties to attach a
copy of that opinion in the event of further proceedings. See Trial Court
Opinion 5/24/21, at 12-13, 17-18) (finding Agency established clear and
convincing evidence for terminating Father’s parental rights pursuant to
section 2511(a)(2); finding “no bond or attachment between [Child] and
Father” and terminating Father’'s parent rights best serves Child’s
developmental, emotional, and physical needs pursuant to section 2511(b)).

Decree affirmed.
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Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 03/15/2022





























































