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Ernest Troy Freeby appeals from the judgment of sentence, imposed
by the Court of Common Pleas of Carbon County, after a jury convicted him
of murder in the first degree! and tampering with physical evidence.? As
required by statute, on the charge of murder, Freeby was sentenced to life
imprisonment without the possibility of parole.? After our review, we affirm.

The trial court summarized the relevant factual and procedural history
in its Pa.R.A.P. 1925(a) opinion. Trial Court Opinion, 11/20/12, at 1-7. On

May 24, 2012, Freeby filed a post-sentence motion, requesting an arrest of

1 18 Pa.C.S.A. § 2501(a).
218 Pa.C.S.A. § 4910(1).

318 Pa.C.S.A. § 1102(a)(1).
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judgment and judgment of acquittal or, in the alternative, a new trial.

trial court denied the motion. This timely appeal followed.

On appeal, Freeby raises the following issues for our review:

1.

Was the evidence presented by the Commonwealth sufficient
to convict Freeby of first[-]degree murder and tampering with
evidence?

Was the weight of the evidence presented by the
Commonwealth such as would lead a reasonable jury to
conclude beyond a reasonable doubt that Freeby was guilty of
first[-]degree murder and tampering with evidence?

Did the court commit fatal error when it admitted a statement
of Julie Sneary described as a “quip” that Freeby made to her
about “killing” Edwina Onyango approximately one year prior
to [sic] disappearance of Edwina Onyango?

. Did reversible error occur during questioning by the

Commonwealth of the Commonwealth’s witness Isidore
Mihalakis, M.D., which questioning was contrary to the court’s
clear directions during trial and which elicited an extremely
prejudicial statement by the witness that a homicide
occurred?

Brief of Appellant, at 5.

The

In his first issue, Freeby contends that the evidence was insufficient to

sustain his convictions for first-degree murder and tampering with evidence.

The trial court properly concluded that the testimony and circumstantial

evidence presented was sufficient to convict Freeby of first-degree murder

and tampering with evidence. Trial Court Opinion, 11/20/12, at 9-17. The

Commonwealth’s evidence established that:

(1) Freeby was the last person

to see Edwina alive; (2) the circumstances of her disappearance and the

results of the investigation to find her suggested death; (3) Freeby had a
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motive and expressed a reason for killing Edwina; and (4) subsequent to her
disappearance, Edwina’s blood and hair was found in sufficient quantity
throughout Freeby’s basement to indicate a seriously bodily injury. This
evidence supports the conclusion that Edwina is dead, her death resulted
from criminal agency, and Freeby is responsible. Although unable to
produce direct evidence linking Freeby to the Edwina’s murder, the totality
of the Commonwealth’s circumstantial evidence was more than sufficient to
support the jury’s verdict.

With regard to Freeby’s conviction for tampering with evidence, police
testimony clearly established that Freeby knew an official investigation into
Edwina’s whereabouts was in progress. The evidence further indicated that
once the police made Freeby aware of the investigation, but before the
police searched his home, he painted the steps leading to the basement and
the coal bin door. Moreover, between the first and second searches of his
home, Freeby removed and disposed of between eight and ten inches of soil
from the floor of the coal bin, as well as the bloodstained two by four. In
light of this evidence, together with that previously discussed, the jury was
able to conclude, beyond a reasonable doubt, that Freeby tampered with
evidence.

In his second issue, Freeby challenges the weight of the evidence
sustaining his convictions. The trial court properly concluded that the
verdict was not against the weight of the evidence because it did not shock

one’s sense of justice. Trial Court Opinion, 11/20/12, at 17-24. See

-3 -
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Commonwealth v. Champney, 832 A.2d 403, 408 (Pa. 2003) (appellate
court may only reverse lower court’s verdict if so contrary to the evidence as
to shock one’s sense of justice).

During trial, Freeby challenged the trustworthiness and reliability of
the Commonwealth’s evidence. He also offered the testimony of two
eyewitnesses, one of whom was his own mother. As to both eyewitnesses,
the jury had reason to doubt their testimony. Despite Freeby’s claim that
the jury “arbitrarily ignored and capriciously disregarded” his proffered
evidence, we agree with the trial court that Freeby ultimately failed to
undermine the Commonwealth’s evidence and render it completely
unbelievable. Therefore, the trial court did not abuse its discretion in
determining that the verdicts were not so contrary to the evidence as to
shock the conscience, and this claim also fails on both convictions. Id.

In his third issue, Freeby challenges the court’s exercise of discretion
in admitting the testimony of his longtime girlfriend, Julianne Sneary, that
approximately one year prior to Edwina’s disappearance, Freeby commented
that the “only way he could rid of Ms. Onyango would be to kill her.” N.T.
Trial, 1/19/12, at 202. The trial court properly concluded that the
challenged testimony consists of evidence probative of Freeby’s state of

mind and is clearly relevant to determining whether Freeby killed his wife
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and whether he intended to do so.* Trial Court Opinion, 11/20/12, at 40-43.
While the comment admittedly paints Freeby in an unflattering light, it is not
so prejudicial as to outweigh its probative value in establishing his state of
mind or motive. Moreover, the trial court gave lengthy consideration to
whether Sneary’s testimony should be admitted.® Accordingly, the trial
court appropriately exercised its discretion when it ruled Sneary’s testimony
admissible.

Finally, Freeby contends that the trial court erred in failing to declare a
mistrial sua sponte in response to Dr. Isidore Mihalakis’s testimony that he
believed the scene in Freeby’s basement was indicative of significant bodily
injury or homicide. N.T. Trial, 1/23/12, at 152-53. The trial court properly

concluded that there was no error in failing to declare a mistrial because Dr.

* The admission of evidence is within the sound discretion of the trial court
and will be reversed only upon a showing that the trial court clearly abused
its discretion. Admissibility depends on relevance and probative value.
Evidence is relevant if it logically tends to establish a material fact in the
case, tends to make a fact at issue more or less probable or supports a
reasonable inference or presumption regarding a material fact. Evidence,
even if relevant, may be excluded if its probative value is outweighed by the
potential prejudice. Commonwealth v. Fransen, 42 A.3d 1100, 1106 (Pa.
Super. 2012) (en banc) (citations omitted).

> On January 9, 2012, Freeby filed a motion in limine seeking, among other
things, to preclude Sneary from testifying about this conversation. By order
dated January 10, 2012, the trial court directed “counsels to provide the
court with legal authority in support of their respective positions on the
admission of this statement . . . .” Order of Court, 1/10/12. Before Sneary
testified, counsels were given an opportunity to argue their positions further.
Moreover, the court first heard Sneary’s testimony in camera. N.T. Trial,
1/19/12, at 172.
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Mihalakis’s remark in no way deprived Freeby of a fair and impartial trial.
Trial Court Opinion, 11/20/12, at 44-48. See Commonwealth v. Sullivan,
820 A.2d 795 (Pa. Super. 2003) (when declaring mistrial, remark must be of
such nature or substance or delivered in such manner that defendant was
deprived of fair and impartial trial). “This is especially so given the court’s
immediate instruction that the testimony be stricken together with court’s
opening and closing instructions that the jury not base its finding upon
stricken testimony.” Trial Court Opinion, 11/20/12, at 47. See
Commonwealth v. Lee, 662 A.2d 645, 653 (Pa. 1995) (no mistrial
warranted where court sustained objection, cautioned jury testimony should
be disregarded, and later instructed jury not to consider testimony court
previously told it to disregard). Moreover, the record demonstrates
overwhelming evidence of a homicide, even without Dr. Mihalakis’s remark.
In such circumstances, it cannot reasonably be said that Dr. Mihalakis’s
comment deprived Freeby of a fair and impartial trial.

After our review of the parties’ briefs, the record, and the relevant law,
we rely on the Honorable Roger N. Nanovic’s Rule 1925(a) opinion in
affirming the trial court’s order. We instruct the parties to attach a copy of
Judge Nanovic’s decision in the event of further proceedings in the matter.

Judgment of sentence affirmed.
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Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 12/4/2013
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MEMORANDUM OPINION

Nahovic, ?.J. -~ November 20, 2012

On January 30, 2012, the Defendant, Ernest T. Freeby, was
convicted of murder in the first degree' and tampering with
ﬁhysical evidence.? As required by s';tatute,3 on'the charge of
murder Defendant was sentenced to life imprisonmegt,without-the
posgibility of parole.® In Defendant’s post-sentence'motion now
before us, Defendant requests an arrest of judgment and judgment
of acquittal or, in the alternative, a new trial., Following a

thorough review of the record, we deny Defendant’s requests.

! 18 Pa.C.S.A. § 2501{a).
? 18 Pa.C.S.A. § 4910(1).
18 Pa.C.S.A, § 1102{a}(1}.

' In regards to his conviction for tampering with physical evidence, Defendant

was sentenced to a consecutive term of probation for a period of two years.

: (FN-58-12) )
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FACTUAL AND PROCEDURAIL BACKGROUND

Ernest Troy Freeby (“Defendant”) and Edwina Onyango
{“Bdwina”) married on March 20, 2001. Theirs was a marriage of
convenieﬁce: Defendant wanted a wife'to increase his changes of
gaining custgdy of his two children froﬁ . a previous
relationship} édwina, a native of Kenya whose légéﬁ status in
this country was in question, hoped to obtain United States
citizenship.’ Mérriage to a United States citizen woéld enhance
her prospects of ;eaching this géél. .

Following tﬁéir marriage, the couple 1i§ed toéether in
Allentown until 2003, when Defendant moved to Carbon County.
Edwina remained in the Lehigh -Valley' where she evgntually~
obtained  employment as a personal caretaker for an elderly
céuple, Richard and Edith Schoch (the “Schqchs”).6 Short;y
thereafter; she began.liQing with the Schoch$ in a second floor
bedroom of their Bethleheﬁ home .’

In thé meantime, Defendant was living with Julianne Sneary

(“Sneary”) with whom he had begun a romantic relationship even

5 Edwina emigrated from Kenya to this country in 1998. Although it appears
she first entered this country on a temporary  visa and no longer was in
possesgion of a valid unexpired ilmmigrant visa, the record is not totally
clear on this point. Formal deportation, also known as removal, proceedings

were begun against her on February &, 2006.
¢ Edwina did not have a valid social security number and, because of her

imtigration status, was not legally authorized to work. {y.T., 01/26/12,
p.204.) To obtain employment, she assumed the name and social security
number of a friend, Veronica Gaya, who claimé to .been unaware of this
subterfuge. The Schochs, who were also unaware of this deception,

erroneocusly believed Edwina was Veronica Gaya.
? Edwina also maintained a second residence, an apartment she shared with a

roommate in Allentown.

; A (FN-58-12)
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before his .geparation £from Edwina. Ftom that relationship,
three children_were born, the oldestzon June 11, 2003, and the -
youngest on January 9, 2008. Not untii sometime in 2007 did
Edwina learn that Defendant was the'father'of Sneary’s childreﬁ.8

One éveniné in the winter of late 2006 or early 2007, while
&riving ﬁome together, Defendant and Sheary‘spoke, as they often
had, about getting married. When the'conversétion turned to
méking wedding plans, Sneary_commented;that no plans could be
ma&é so long as Defendant was mar?ied.ﬁiln response, Defendant
saié that he could not divdrce'ﬁdwina;uﬁtil she obtained her
citizenship. Then, according to Sneary, Deféndant gaid thét the
only way he could éet rid of Edwina would be by killing her 
ﬁoughly a year later, Edwina went missing.

Tﬁe evénts sufrounding Edwina’s disapgearance are as
follows., On December 8, 2007, Fdwina told her sister, Phoebe
onyango (“Phoebe”), that she was going to Defendant’s home in
Lansford the next day to pick up some bills she was responsible
for paying and to deliver a check for an insurance bill. The
following. morning Edwina left her Bethlehem =residence at
approximateiy 11:00 A.M.° A short time later, Edwina called

Ester Ouma, a friend, telling her, among other things, that she

¢ yp until that time, Defendant had told Edwina that the children were his

sister‘s. (N.T. 01/18/12, pp.161-62, 174}.
° Rdwina .was seen by the gchochs leaving that morning and indicated her

intentions of returning that evenlng

(FN-58—12)
3

2



was on her way to Defendant’s home. Edwina arrived at

‘Defendant’s home at approximately noon. She again called.

Phoebe, this time léaving a voicemail stating that she would be
Areturning home that same day. That was thellast time Edwina was
heard from or seen by her family or friends.

On December 17, 2067, Edwina‘s family reported her'miésfhg

~to the Borough of Lansford Police Department. The following

day, at approximately 11:30 in the evening, Officer Joshua Tdm'
of the Lansford Police Department met briefly with Defendant at -

‘his home, inquired whether Defendant knew of Edwina's’

whereabouts, and conducted a gquick walk—thfough of the home,
Lansford Police Chief John Tufcmanovich, accompénied by Edwina’'s
brother, Lamech Oﬁyango; inquired further on December 21, 2607.
: AlthoughA acknowledging that Edwina had been at his home on
Decémber 9, 2007, Defendant Stateé he had not seen her since and
did not know where shé wags. A few weeks later, the Schochs also
reported Edwina missing to the Bethlehem Police Department, the
Allentown Police Départment, and the Pennsylvania State Police
{the “State Police”).

On December 26, 2007, the State Police took over as the
primary investigating agency. The following day, Defendant was
questioﬁed about the last time he had seen or heard from Edwina.
Defendant advisedAthé State Pélice he last saw Edwinaton either
Dgcember 9, or December 16, 2007, when sherhad come to his home

’ (FN-58-12)
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with a black female friend to pick up a cell phone bill and left
her 2000 Dodge Neon with him to keep. .According to Defendant,
Edwina stayed for'approximately-two to two and a half hours and
then left in her £friend’s vehicle. When the State Police
" noticed th§ cell phone bill Defendant had referred to was still
.present inéhis home, Defendant was unable to-aécount for this.
When questioned about Edwina‘s finances,ADefendapt informed the
State Policé that Edwiﬁa had a Capital Oné creé?t card in her
name,lwhich ﬁg denied péssessing or using. | :

Séve?al,ﬁays later, on December 31, 2607,'thé State Police
obtained information from the Capital One credit card fraud‘
investigation.unit that Edwiﬁa’s card had been utilized eight
times after Decembef 9, 2007, each time by Defendant.® 1In
addition, a video obtainéd. from Home Depot showed Defendant
attempting to utilize the card. Because of this,lDefendant_was
questioned furfher by the State Police on January 14, 2008,
This time, Defendant admitted to lying about his possession and
use of Edwina’'s Capital One card.  According to Defendant,.
Eéwina'gave him the card the last time he saw her.

The State Police then obtained a sgearch warrant for
Defendant’s home, which was executed on January 17, 2008, Upon
searching the premises, they found that the steps leading from

the first floor to the basement} as well as the door which

10 The charges occurred between December 11 and December 19, 2007.

’ (FN-58-12)
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opened from the basement into a coal bin at the front of the
home, had been recently painted. 'They also observed multiéle
bloodstains on the concrete floor of the basement between the
steps and the coal bin door. Once inside the coal bin, they
discovered two pools of -blood bh;;he diét flooxr, bloodstains on
a wooden two by four, and bloodstains on the concrete wall.

The basement steps and coal. bin door were removed for
further analysis. Upon strippihglﬁhe péint, the Sﬁate Police
affound additional bloodstains. Foren%ic testing of three Sampies
;taken from the blood in ﬁefeﬁdant'ssbasement were determined to

be a match for Edwina’s DNA profile.

On Auggst 21, 2008, the State Policg éonducted a second
search of Defendant’s reéidence. By that-time, Defendant had
‘removed the top eight to-teﬁ inches of soil from the floor of
the coal bin and the wooden two by four. The bloodstains
previously observed on the concrete wall were now- faint.

However, -this time the State Police noticed hair embedded within

1t 7he three items tested were a- bloodstain found on the concrete floor near
the entrance to the cocal bin, a soil sample collected from one of the blood
pools found inside the coal bin, and a bloodstain found on a portion of the
fourth step. (N.T. 01/1%/12, pp.19-21; Commonwealth Exhibit Nos. 52, 53, and
54) . .

{(FN-58-12)
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these stains. An analysis of the wmitochondria DNA frpm this
hair was found to be a match té Edwina’s maternal bloodline,!?

On August 3, 2009, a criminal complaint was filed against
Defendant charging him with one count of criminalrhomicide and
one count of tamper%ng with physical evidence. Trial beﬁore a
jury began on Jahuafy 9, 2b12. Since Edwina’s body.wasanever
found, the Commonwealth relied heavily on circumstgntial
evidence to prove it% case, The jury returﬂed a verdié.; on
January 30, 2012, findipg Defendant guilty qf both qpqnts.

On May 14; 20125 following the preparation. of a ﬂre—
sentence inveétigation report, Deféndant was sentenced to life
imprisonment‘without_the posgibility of parole to be seryed in a
state correctional facility. On Ma? 24, 2012, Defendant filed

the dinstant post-sentence motion which 1is the subject of this

opinion.

2 Mitochondria, organelles in the cytoplasm of cells, are maternally
inherited. (N.T. 01/20/12, pp.l02-03), Consequently, unlike nuclear DNA
which 1is specific to an individual, mitochondria DNA is specific to a
maternal bloodline. .

Edwina’s full brothers - Reuben Onyango, Lamech Onyango and James Onyango -
provided DNA samples, via buccal swabs,. Using this information, Dr. John
Planz, associate director of the University of North Texas Center for Human
Identification, determined that the DNA profile obtained from the hair inside
the coal bin was a sibling match. Specifically, a comparison between the DNA
taken from. Rueben Onyange and that present in the hair revealed that Reuben
and the person to whom the hair belonged had the same maternal relative.
{N.T. 01/23/12, pp.25-29, 35-36). : _

Ll
L]

(FN-58-12)
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DiSCUSS ION
I. SUFFICIENCY OF THE EVIDENCE
Defendapt first argueé_tﬁat he is enﬁitled to an arrest of
' judgment or judgment of acquittal for insufficiency of the
evidence to support hisg cohvictions.-
Whén considering a challenge to the isufficiency of the

evidence

[tThe standard we apply . . . is whether viewing all
the : evidence admitted at trial in the 1light most
favorable to the wverdict winner, there is sufficient
evidénce to enable the fact-finder to’ find every
elemént of the c¢rime beyond a reasonable doubt. In
applying [the above] test, we may not weigh the
evidence and substitute our judgment for the fact-
finder. In addition, we note that the facts and
circumstances established by the. Commonwealth need not
preclude every possibility of innocence. Any doubts
regarding a defendant's guilt may be resolved by the
fact-finder wunless the evidence 1is so weak and
inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances.
The Commonwealth may sustain its burden of proving
every element of the crime beéyond a reasonable doubt
by means of wholly circumstantial evidence. Moreover,
in applying the above test, the. entire record must be
evaluated and all the evidence actually received must
be considered, Finally, the trier of £fact while
passing -upon the credibility of witnesses and the
weight of the evidence produced, is free to believe
all, part or none of the evidence.

Commdnwealth v. DiStefano, 782 A.2d 574,'582 {Pa.Super. 2001),

appeal denied, 806 A.2d 858 (Pa., 2002) (citations and quotation

marks omitted) .

(FN-58-12)
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'A.FIRST DEGREE MURDER

Since the Commonwealth was wunable to produce a body, a
weapon, or exact measurements of the volume and agé of the blood
found in Defendant’s residence, Defendant argues  the
Commonwealth has failed_ to  introduce evidence sufficient to
support his conviction of m&rder in the first‘ degree. We
disagree,

Evidence is sufficient to %ustain a conviction of murder in
the first degfee when the Commogwealth establishes that a human
being was unlawfully }killed,=;the defendant committed thé
killing, the defendant acted with a specific intent to kill, and

the killing was done in a willful, deliberate; and premeditated -

manner. Commonwealth v. Williams, 896 A.2d 523, 535 (Pa. 2006),
cert. denied, 127 U.S., 1253 (2007)}. In a homicide case, the
Commonwealth is not required to-?roduce the body of the victim.

Commonwealth v. Rivera, 828 A.2d 1094, 1104 (Pa.Super. 2003),

appeal denied, 845, A.2d 406 (Pa. 2004). Moreover, the absence
of a weap&n, blood or DNA 1s not fatal to the Commxmmal;h’s
case; the corpus delicti méy'be established through the use of
wholly circumstantial evidence. Id.

To establish Edwina's death,.the Commonwealth showed that a
seemingly healthy, thirtf-four-year-old ‘woman, who regularly
kept in contact with her family and friends, and barely.misséd a
‘day of work, suédenly disappearéd‘ following a visit to

L]

! {FN-58-12)
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Defendant‘s home on December 9, 2007, (N.T. o01/10/12, pp.53,

133, 148, 159, 174, 188, 195); see Commonwealth v. Burns, 187

A.2d 552 (Pa. 1963) (an abrupt termination in a consistent
pattern of living without any prior preparation or discussion

with relatives or friends is relevant to establishing. that death

of the victim oécurred);.Commonwealth V. Smith,.SGQ_A;zd 600
(Pa. 1989} {thé length of the victim’s absence, its unexplained
character, and thé;failuré of the victim to communicatelwith all
known relatives ;nd associates can lead to the iggvitable
conclusion,that the;individual is dead). |

In addition, an extensive search was undertaken - locally,
nationwide, and worldwide - to determine EdWina’s whereabouts,
to no avail. (N.T. 01/11/12, pp.133-39). A search of her
mailbox in Whitehall on January 7, 2008, revealed that no mail
had been cqlleéted after..December_v7, 2007. {(N.T. Ol/il/lz,
pp.121-23, 140-41). An examination into her financial records
showed that after December of 2007 there was no activity by her
on her JC Penny, Victoria’s Secret or Capita; dne credit card
accounts, notwithstanding a prior hisﬁory of regular uge and
prompt payment. (N.T, 0L/11/12, pp.139-40; N.T. 01/12/12,
pp.127-28; N.T. 01/19/12, p.119; N.T. 01/26/12, p.7}. Further,
no deposits were made into her Mefchants Bank account, which she
previousl& -made on a regular basig, and tﬁé account had a

) {FN-58-12)
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-balance of over one thousand dollars. (N.T. 01/11/12, pp.142-
43) .0 |

Edith Schoch testified that all of Edwina’s personal
belongings - her clothes, jewelry and money - were stil; intact
in  her second floor bedroom. (N.T{-101/10/12; p.148). And
Jolene Kibler, the mother of the two chiidren Deféndant fathered
prior to marrying Edwina and to Qhom Dgfendant had previously
agre%d to sell Edwina’'s car, testifieéi that Edwina’s mail,
persé@al property, and papers were still ip the car on December
10, 5007, when she came to pick ité up, notwithstanding
Defendant’s statément to the police that Edwina had removed her
property before 1leaving the car with him. (N.T. o01/17/12,
pp.176-78; N.T. 01/20/12, p.137).*

That thg death resulted from criminal activity was amply
supported by the testimony of the police and the Commonwealth’s
experts. According to the police, a search of Defendant’'s home
on Jaﬁuary 17,. 2008, revealed a nuﬁber of bloodstains throughout
the basement, three of which were a match to Edwina’s DNA

profile, (N.T. 01/13/11, pp.49, 54, 56-57, 60-62, 110-19, 127~

13 puring closing argument, the Commonwealth noted that if Edwina were alive
and in hiding, as the defense guggested, it made no sense for her to walk

away from this money. .
4 phen Kibler brought this to Defendant’s attention, Defendant insisted on

cleaning out the car himself, {(N.T. 01/17/12, p.178). When questioned by
the police on January 17, 2008, Defendant further admitted that among the
items he had removed from the car and thrown out were a garage opener and
phone chaxger. =~ (N.T. 01/20/12, pp.139-40). Again, the Commonwealth
questioned in closing argument why Defendant would discard such items if he

expected to see Edwina again.

(FN-58-12)
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29; N.T. 01/19/12, pb.é1~32). "The blood on the floor of the
‘coal bin had pooled and Wés coagulated, indicating not ‘only é
large amount of blood, but also fi‘es_h bleeding. (N.T. 01/23/12,
p.131). During a second search of Defendant’s home on August
21, 2008, the police recovered hair, from what wéé believed to
be the head of the victirr;" and which matched Edv;rina’s maternal ;::
bloodline, embedded in driec} blood found on the wall of the coal -
bin, inches abové the pools:';}‘of blood. (.7, 61/13/12, pp.142-
43; N.T. 01/23/12, pp..30—42)::.- All of this suggested Edwina's
body had been lying in the coé.;tl-bin, fest‘j;ng against the wall,

The Commonwealth’s experts opined 'that the nature,
location, and .extent of the blood found in Defendant’s basemént'
was congistent with an individuall'suffering from a significant
injury resultiﬁg from' trauma or violence, rather than accidental
means . (N.T. 01/23/12, pp.148-50; N.T. 01/24/12, pp.140-43),
It was the experts’ Ffurther opinion that the. individual who
suffered this injury would have required medical attention and
treatment due to the 1arge amount of biOOd “lost, part.icular'ly
when examinin_g the two blood poolé in the coal bin. {N.T.
01/13/12, pp.75-77; N.T. 01/23/12, pp.148-52; N.T, 01/24/12,
pp.42-43).

Defendant’s involvement in Edwina’s death was evidenced in
part by the fact tha-t Edwina was last seen‘alive by Defendant in

his home and that; following hex disappearance, hef blood was

{FN-58-12) )
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inexplicably found throughout his basement . (N.T. o01/20/12,
p.150). As part of its case, _the Commonwealth presented
evidence' to establish t,haﬁ approximately one yéar prior to her
disappearance, Defendant contemplated the possibility of killing

 Edwina in order to marry Sneary.®® (N.T. 01/19/12, pp.201-02);

see Comm_onwe_éllth v. Zimme¥man, 504 A.2d 13219, 1335 n.4
(Pa.Super, 198_6) (noting that although proof of m.otive is not
required for a conviction of first degree murder;'," it may be -
probative of tltlze killer‘s intent or plan.). 1In aéglition, the.
Commonwea;lth pfoduced evidence - to support< a ffﬁding that
Defendant was planning,ﬁ:dwina’s murder a month prior to her
.disappearance, when the day after Thanksgiviné he agreéd-to sell
Edwina‘s car to Jolene Kibier for a thousand dollars. (N.T.
01/17/12, pp.169-71). |

Perhaps the most incriminating evidence 1linking Defendant
to Edwina’s death were his actions as well as his statements to
the police. In regards to his conduct, Defendant never reported
her wmissing, or expressed concerns for her safety. (N.T.
01/10/12, pp.54-55). After Defendant was questioned by Officer
Tom and Chief Turcmanovich on December 18 and December 21, 2007
respectively, and later by the State .Police'a on December 27,

2007, about his knowledge of Edwina’s ‘whereabouts, Defendant

' In this same context, it is also not insignificant that Defendant’s
youngest child with Sneary was born on January 9, 2008, one month after

Edwina disappeared.

£l

{(FN-58-12)
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attempted initially to ?aint over and later to dispose of the
blood evidence'in his home. (N.T. 01/11/12, pp. 55-56; N.T.

01/13/12, pp.45-47, 135-41; N.T. 01/20/12, p.177); see

Commonwealth v. Dollman, 541 A.2d 319, 322 (Pa. 1988) (actions
. subsequent to a killing in attempting to destroy or dispose of
éévidence are relevaﬁt to prove-the aécused's intent or state. of
mind) .

| Moreover, Defendant repeatedly mége,inconsistent statements
té{the police. 2Among these statementsiwere his accounts of how
1059 Edwina remained at his houée when she visited on December
9, 2007;%* statiné that the reason for Edwina’s visit was to pick
up a cell phone bill, yet having ﬁo explanation why this bill
was still in his home (N.T. 01/11/12, ppl 144-45); giving
contradictory statements regarding his use gnd béssession of
Edwina's Capital One credit card (N.T. 01/11/12, p.l46; N.T,
01/19/12, pp.76, 80-81); and providing vague and misleading
statements about greeting cards and envelopes which he claimed
to have received from Edwina.after her disappearance, which, he

said, contained a return address, and which he promised to

¥ At first, he told the police that she had only stayed for ten minutes.
(N.T. 01/11/12, p.9)., Later, he stated she stayed for two to two and a half

hours. (N.T, 01/11/12, pp.143-46}.

(FN-58-12)
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provide to the police, but ne\}er did.%'J (N.T. 01/19/12, pp. 84-
89) .

Viewing the evidence and all reasonable inferences in the
light most favorable to the Commonwealth, we find that the
testimony and circumsi_:tantial evidence presented was 'suf_fi’c;Lent

to convict Defendant of ‘murder in the first degree.

B. TAMPERING WITH THE EVIDENCE

Defendant also con"t_.ends the Commgnwealth’s evidence was
insufficient to -sustainf. his conviction .of tamperi-né wit;ﬁ
physical evidence becau-se; it failed to show that Defendant actéd
with the necessary intent to hinder the rpolice investigation.
On this charge the Commonwealth’s evidence is sufficient 1f it
establishes that: *{1}) the defendant knew that an official
proceeding or iﬁvestigation wds pending; (2) the "defendant
altered, destroyed, concealed, or removed an item; aﬁd (3) Athe
defendant did so with the intent to impair the verity or

availability of the item to the proceeding or investigation.”

17 guch envelopes, if they existed, would have been important not only in
locating Edwina, but also in determining whether she was alive, In
particular, the police wanted to examine the envelopes for postmarks, the
posgibility of a return address, and the chance of obtaining DNA evidence,
(N.T. 01/19/12, pp.85-89). Even though the importance of the police
examining the envelopes was repeatedly explained to Defendant, he used their
represented existence as a bargaining tool in his discussions with the
police, proclaiming their existence, yet demanding one concession after
another before he would produce them {e.g., to have a computer tower returned
and later requesting that his 22 rifle, a phone charger and.-the basgement
steps be returned). (N.T. 01/19/12, pp.B3-89, 133-36; N.T., 01/20/12, pp.9-
11, 120-22, 140-49)., - After six months of requesting the envelopes  from
Defendant, the police gave up in these efforts. (N.T. 01/20/12, pp.8-10,
207-08). : .
' (FN-58-12)
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Commonwealth v. Jones, 904 A.2d 24, 26 (Pa.Super. 2006), appeal

denied, 917 A.2d 845 (Pa. 2006).

When viewed in the light most . favorable to the
Commonwealth, we conclude the jufy coulé réasonablyrfind that
all threg elements were proven beyond a reasQnable doubt. As
already'iﬁdicated, the police testimony cleaflg:established that
Defendant knew an afficial invéstigation into Edwina’s
whereabouté was in progress .

The é%idence further established that 1it‘ was after
Defeﬁdant wés made aware of the invgstiéation §mn: before the
police searched his.home on Janﬁary 17, 2008,-19 that he painted
both the steps leading to the basement and the coal bin door.
(N.T. 01/12/12, pp.48-49; N.T, 01/19/i2,_p.195). Undgrneath the
recently painted areas, thé police discovered bloodstains.
During the January 17, 2008_search, the'police also discovered
two pools of blood on the dirt floor of the coal bin and
bloodstains on a two by four inside the coal bin. Between this

first search and that on August 21, 2008, the Defendant removed

2 pefendant was guestioned about Edwina’s disappearance on the following days
by the following officers: December 18, 2007 by Officer Tom of the Borough of
Lansford Police Department; December 21, 2007 by Chief Turcmanovich of Ehe
Borough of Lansford Police Department; December 27, 2007 by Corporal Thomas
McAndrew of the Pennsylvania State Police; and January 14, 2008, again by
Corporal McAndrew. {N.T. 01/11/12, pp.9-10, 45-46, 143-46; N.T. 01/19/12,

pp.80-81), Defendant was questioned a total. of four times prior to the
January 17, 2008 execution of the first search warrant on his home.

1 Tt was during this same time period that Defendant’'s earlier statement
denying possession or use of Edwina’s Capital One credit card was disproved
and Defendant admitted he had lied., (N.T. 01/19/12, pp.80-81).

) (FN-58- 12)
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and disposed of between éight and ten inches of soil, as well as
Ehe two by four, | o

Thig evidence, together with that previously discusséd, was
more than. sufficient to establish that Defendant engagéd in

these acts with the intent of hindering the police

investigation, See e.g. Commonwe%lth v. Yasipour, 957 A.2d4 734,
746 (Pa.Supei. 2008) (evidence was sufficient to support a
conviction of tampering with physigai evidence where the police
found defendant attempted tq cleaﬂgup-the crime scene), appeal

denied, 980 A.2d 111 (Pa. 2009)" Accordingly, Defendant’s

Motion on this basis is withput merit.

. IT. WEIGHT OF THE EVIDENCE
In a related matter, Defendant contends he is entitled to a

new trial on the grounds that the verdict was against the weight

of the evidence.

A motion for new trial on the grounds that the verdict
is contrary to the weight of the evidence, concedes
that there is sufficient evidence to sustain the
verdict., Thus, the trial court is under no obligation
" to view the evidence in the light most favorable to
the verdict winner. . [A] new trial should be awarded
when the jury’s verdict is so contrary to the evidence
~as to shock one’s sense of justice and the award of a
new. trial is imperative so that right may be given
another opportunity to prevail. Stated another way,
: the evidence must 'be so tenuous, vague and
uncertain that the verdict shocks the conscience of

the court.

(FN-58-12)
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Commonwealth v. -Sullivan, 820 A.2d 795, 806 (Pa.Super. 2003)

{citations, .quotation marks, and emphasig omitted),  appeal

denied, 833 A.2d 143 (Pa. 2003).

A . FIRST DEGREE MQR!jER

Defendant chaflengés the weight of the evidence %on the
grounds that the expert testimony falls short of .estab;ishihg
whether Edwina is de%d and whether Defendant caused her deéFh.

Lisa Shutkufski} a. forengic scientist with the :State
Police, testified thét the three blood samples collectedifrom
Defendaht’s basement and tested for DNA were a match to Edwina's
_DNA profile. She further testified thét the probabilitf of
randomly selecting an unrelated individual Gifh this combination
of DNA type was one in four hundred and thirty quintillion from
the African American population. (N.T. 01/19/12, pp.31-32).
Dr. John Planz, an associate director of the University of North
Texas Center for Human .Identification, ﬁestified that the
mitochondrial DNA obtained from the hair sample collected from
Defeﬁdant’s residence belonged to the same maternal bloodline as
Edwina’s brothers. -According to Dr. Planz, the probability of
someone outside this bloodline having mitochondrial DNA matching
that found_;n the hair was one in 1.3 priilioni Ehus, denoting

that the source of the hair was a sgibling of Edwina’'s brxrothers.

(N.T. 02/23/12, pp.28-29, 36},
{FN-58-12)
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The Commonwealth also placed in .evidence the opinion
teétimony of Trooper Phillip Barletto, an expert in crime sceﬁe
processing and blood splatter analysis, that the blood evidence
was indicative of an.individual who had suffered a significant
injury and that the pooling in the coal bin indicated such

individual was in a stationary position fér a prolonged period

of time; the opinion ﬁestimony of Dr. Isidore Mihalakis, a

forensip pathologist, that the evidence %as consistent with
someone%_suffering a significant injury c;gsed by trauma or
Qiolencé,_and that the amount of blood loss éﬁggested'the person
was in need of medical attention; and the opinion testimony of
Paul Kish, a forensic consultant, that the injury was a serious
one caused by criminal actiﬁity. (N;T. 01/13/12, pp.75-77; N.T.
01/23/12, pp.148-50). From this evidence, together with that
set forth earlier when discussing Defendant’s claim as to the
suffiéiency of the evidence, and the fact that Edwina was not
seen by her family or friends since December of 2007, the juxy
determined that Edwina was dead.

In arguing that this conclusion is unsustainable, Defendant
argues not only  that the Commonwealthig évidence was
untrustworthy and unreliable, but tha£ the jﬁry arbitrarily
ignored and capriciously disregarded his evidence to the
contrary, particularly that of two"eyewitnesses, Pat Gordon and
Doris Meitzlér, who claimed to have seen Edwina after December

(FN-58212)
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9, 2007. As to .both, the jury had reason to doubt their
_ testimony.

Pat Gordon is Defendant’s mother. She testified thét on
three separate occasions after December 2, 2007, she saw Edwina.
{(N.T. 01/18/12, pp.194—955;?3. On one of these occasions, she‘ 
-stated Edwina was a front seét passenger in é vehicle driven by
one of Edwina’s brothers which quickly passed where she was
standing outgide a McDonalé{s in EBaston waiting for her
daughter, (N.T. o0l/18/12, pé.199~204, 206-07) . Nb further
details were provided ag £o thg dates, times, or circumstances
of the other two incidénts. (N.T. 01/18/12, pp.l195-96).

On each occasion when these observations were made, Ms.
Gordon was bf hérself, with no one else_present to confirm what
she claimed to have observed., Ms. CGordon was unable to give 'any
specific dates or times when these sightings occurred, other
than to state that they occurred after Edwina disappeared. In
~fact, Ms. Gordon testified that she had‘suffered a stroke, had
difficulty with her memory, and could not recall dates and
times. (N.T. 01/18/12, pp.176-77, 188-89, 206). 1In addition to
having an obvious interest in helping' her son, Ms. Gordon's
testimony was in complete contradiction to that of Edwina’s

brothers, each of whom denied having had any contact with Edwina

since December 9, 2007.

(FN-58-12)
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The other eyewitness Defendant presented, Dorigs Meitzler
(“Meitzler"‘), wofked for Express Cash, a check cashing business
in the Lehigh Valley. Meitzler testified she was familiar with
bDefendant, who cashed his payroll checks at Express Cash every
two weeks, and'!:_AEdwina, wﬁo fregquently accompanied him (N.T,
01/26/12, pp.31::33). She algo testified that aftér learning
through media reports that Edwina was missing and that Defendant
was charged witl.il_-her ‘killing, she saw Edwina oncé.:," or twice
outside her officre with another woman. {N.T. .01/-26'/152, pp.35-
37). According tcé Meitzler, she intended- to report wha;:‘t she hgd
witnessed to thg police but failed to do so because it slipped
her mind. (N.T. 01/26/12, p.39).

On December 18, 2011, Meitzler gave a statement about
observing'Edwina to Defendant’s private invest‘_igator. {Defense
Exhibit No. 37). This statement was handwritten by the
investigator and signed by Meitzler. However, in early January
2012, Meitzler signed a typewritten Iletter which was sent to
defense counsel and Trooper William Maynard of the State Police
Criminal Investigation Unit in which she‘repudiated her earlier
statement and -stated she could recall  nothing all)out.- the case
other than what she had seen in the news media. (Commonwealth
Exhibit No. 60). This letter further stated that Defendant’s
private investigator had “put woxds in [her] mouth in order to
obtéin_ false and mi_éleading statements.” = At trial, Meirtzler

(FN-58-12) .
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claimed that she had never read the typewritten letter, that it
wés.prepared for hexr by her_hanager;'and that it was wrong.
(N.T, 01/26/;2, pp.63, 66—69).

During her. testimony, 'bieitzler wasn’'t certain about when
she had seen Edwina last or how many times, claiming at one
poE'Lnt that she had seen Edwina in 2010 ;nd at another point that
it was sometime between 2007 and 2009. (N.T. 01/26/12, pp.54-
56).2:. ~ She also teétified that it had Ep be between these Etwo
'year::s because she first learned of Edwiné.’s reported death from
news‘i media accounts in December 2007’; which reported that
Defendant was suspected in the disappearance ‘ and death of
Edwina, and that 2009 was when Defendant was arrested. {N.T,.
01/26/12, pp.Sé, 6l). When told thai_: the police only began
their investigation of Edwina as. a missing pexson in December
2007 and that Defendant was not arrested and charged until 2009,

Meitzler backed off of her previous testi_mony and stated she did,

not know when she had last seen Edwina. (N.T. 01/26/12, pp.76-
77) . Meitzler further vacillated as to the number of times -
between one and two - she saw Edwina after December 9, 2007.

(N.T. 01/26/12, pp.38,54).
. Meitzler had been interviewed by Trooper Maynard on
December 28, 2011, about the handwritten statement she first

gave. ‘On cross-examination, Meitzler agreed she told Maynard

she‘had not read the statement the private investigator prepared
(FN-58-12)
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before signing it and she did not know what was in it; that she
did not know the last datershe héd geen Edwina; that shé had nbt
given any specific date to the. private invesﬁigator after which
she saw ﬁdwina; and that,iat some.point, Edwina suddenly stopped
coming to Meitzler's place of employment.’ (N.T. 01/26/12,
pp.73, 75-76)., This inﬁe%view with Trooper Maynard occurred téh
days after the statement given to the private investigator and
within a week or two prior?po the typewritten letter,

Défendant also preseﬁ;ed eviaence that once befoge, ini;
2003, Edwina disappeared Githout notice for several weeks or‘:
months and went to Canada. (ﬁ.T. 01/11/12, p.33; N.T. 01/19/12,
pp.150-51, 153, 204-05; N.T. 01/27/12, pp.53-55). That time,
however, when Edwina left, she took éll of her belongings with
her. (N.T. 01/27/12, p.75). This was in obvious contrast to
her present aisappearance which, as of trial, was in- excess of
four years and after an.intense gearch had been -untaken, to no
avail, to llocate her. Also, unliké Edwina’s previous
disappearance, this time there was substantial reason to believe
that Edwina was the victim of a crime and that Defendant was the
perpetrator,

The Commonwealth’s evidence that Defendant was the 1last
person to see Edwina 'alive, that the circumstancesA of her
disappeafance and“the results of 1its investigation to find her

suggest death, that Defendant had a motive and expressed a

(FN-58-12)
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reason for killing Edwina, and that, subsequent to her
disappearénée, Edwina’s blood was'found in sufficient quantity
throughout Defendant’s basement to indicate a serious bodily
injury, all support tﬁe conclusion that BEdwina is dead and that
Defendant is responsible. This evidence, whichuyas not limited
to expertrtéstimony alone,.also established ﬁhat?Edwina's_death.
- resulted from ¢riminal agency.

Given éhe evidence, the verdict does n%t shock our
conscience, n@r will Defendant’s conviction for ﬁprderin the

first degree be set aside on this basis.

B. TAMPERING WITH THE EVIDENCE

Defendant further challenges the weight of the evidence to
show Defendant acted with the requigite intent of concealing or
removing physical evidence when he painted the basement steps
and coal bin door, and later removed the dirt and two by‘four
from the coal bin,

At trial, the Commonwealth proved that Defendant‘ painted
over blood on the basement steps and coal bin door, after
knowing that Edwina was missing- and that an investigation to

find her - which was focusing on him - was underway, and before

(FN-58-12)
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the police conducted a full search of his home.?® Furthermore,
the Commonwealth established that befendant removed dirt £from
the coal bin‘ floor, as well as the two. by four, éfter the
initial search revealed _evidence of Edwina’s blood- on these
items.

Defendant’s explanation of thé fore-g-;oing, that he painted
'_ the steps to cover splinters (N.T.._ oL/18/12, §.193)~, the coal
‘:',j‘bin door to prevent a draft (N.T. 05;/20/12, P.149), and removed
between eight and ten inches of soil ;",;from the coal bin floor to
%ake repairs and improvements (N.T, 05/18/12, pPp.181-82, 190-92;
N.T. 01/19/12, p.197; N.T. 01/20/12, p.150) was not so
convincing oxr overwhelming as to require its acceptanée by the
jury. This is especially true gi#en that the painting occurred
within days after_Defendant was questioned'by the police about
Edwin_a's whereabouts and he had been cauéht in a lie about her
Capital One acc§unt. Further, the removal of the dirt from the
.coal bin occurred soon after Deﬁendanﬁ was’ told that the blood
in the basement was Edwina's,

From all of the eﬁidence, the jurylcould fairly determine
that Defendant'comﬁitted these acts with the intent to hinder
the police investigation, “[I]t is absurd to suggest that

[Defendant] attempted to destroy the evidence for any reason

2 officer Tom's walk-through of Defendant’s home on December 18, 2007 was
jusgt that, a brief view looking for a missing person and not a search loocking
for any signs or evidence of a crime. (N.T. 01/11/12, pp.46-48, 82-84). -

(FN-58-12)
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other than to keep it out of the hands of police,
Certainly, by destroying evidence to avoid arrest, [Defendant]
necessarily demonstrated his dintent to impair a police

investigation.” Commonwealth v. Govens, 632 A.2d 1316, 1329

{Pa.Super. 1993)'(emphasis in original), appeal denied, 652 A.2d
1321 (Pa., 1994), ZAccordingly, Defendant’s convictionz of
tampering with the evidence was not so contrary to the evidence

as to shock one's sense of justice.

IIT. DISCOVERY AND TRIAL ISSUES
Defendant raises one issue which occurred during discovery
and five which occurred during trial which he contends entitle

him to a new trial. We address each in the order presented.

A. DISCOVERY - BRADY VIOLATION

In answer to Defendant's pre-trial discovery requests, the
Commonwealth produced in excess of 1,000 pages of documents with
certain information blacked out. Defendant moved rfor the
Commonwealth to produce clean #nd unredacted copies of these
dqcuments; The Commonwealth regponded that the information
‘redacted “concerns primarily thé addresses‘and phone numbers of

witnesses, but may also include social security numbers, dates

of birth and -drivers’ license numbers . * {See Order of Court
dated November 12, 2010 ruling on Defendant’s motion). This was
° {FN-58-12) '
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never disputed by Defendant. In its response, the Commonwealth
further 'nohted: that none of the .withesses involved were
evewitnesses and that by redacting personal information of the
type indicated, it sought, in part, to protect these individuals
from Ce'r_t_;ain- persons who had been harassing'gotential witnesses
and mis:r;epresenting themsgelves as bein§ érom the District
Attorney’s office,

By érder dated November 12, 2010, we c:ig:nied Defendant’s
moti_on reé?oning that none of the individualé{ whose personal
informatiofi had been deleted were known to be effewitnesses, that
in denying Defendant’s request the infor-mation' which Défendant
gought to have disclosed was not the subject of mandatory
disclosure under Pa.R.Crim.P.- 573(B) (1), and that Defendant had
not shown that any of the information requested was material to
tﬁe preparation of the defense, -keeping in mind that the names
of the witneéses and their statements  had been disclosed.
Defendant argues we erred in denying his motion.

Specifically, De'fgndant claims that some of the information
redacted . included e-mail names and internet protocol (“IP¥)
addresses that may have been helpful to impeach Phoebe’s trial
testimony. This was never disclosed to us prior to trial nor do
we know whether such informaﬁion wa;ei in_ fact redacted by the
Commonwealth.‘ At the time we ruled.on Defendant’s pre-trial
motion, no sbecific mention was muade of e-mail.names or IP

(FN-58-12)
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addresses. Nor did Defendant advise the court that e-mail names
or IP addresses wefe_of any significance to his .questioning of
Phoebe,

-We see no exrror in our November 12, 2010 ovder given the

information which was then wmade available to us and the

arguments made by counsel. See Commonwealth v. Colson, 490 A.24
811, 822-23 (Pa. 1985) (holding that the Commonweéalth is not
required to disclose names and aédresses of all witnesses, only

those of eyewitnegses and only" on a discretionary basis),

abrogated on other grounds by Commonwealth v. Burke, 781 A.2d

1136 (Pa. 2001); see also Pa.R.Crim.P. 573 (B) (2).*

2l pa.R.Crim.P. 573(B}(2) which allows for the discovery of non-mandatory
matters in the discretion of the court provides, in relevant part, as
follows: N

{a) In all court cases, except as otherwise provided in Rule 230
{(Disclosure of Testimony Befoxe Investigating Grand Jury}, if the
defendant files a motion for pretrial discovery, the court may
order the Commonwealth to allow the defendant's attorney to
inspect and copy or photograph any of the following reguested
items, upon a ‘showing that they are material to the preparation
of the defense, and that the request is reasonable:

{i) the names and addresses of eyewitnesses;

{ii1) all written or recorded statements, and substantially
verbatim oral  statements, of eyewitnesses the
Commonwealth intends to call at trial;

{iii) all written and recorded statements, and substantially
verbatim oral statements, made by co-defendants, and by
co-conspirators or accomplices, whether such individuals

have been charged or not; and

(iv) any other evidence specifically identified by the
defendant, provided the defendant <¢an additionally
establish that its disclosure would be in the inkterests
of justice.

{emphasis added). '

(FN-58-12) s
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addresses from which they were sent were already in Defendant’s
~ possession,?? Fourtﬁ, and most importantly, there is no Easis to
conclude that even if Defendant had been provided the
linformation he cléims to have been deprived of and that with
this information hg would have been able-to prove, aé=pefendant
intimated at . triai, that Phoebe was plotting wiﬁh‘ Ehwina to
fabricate a resume. for Edwina to seek political asylum in this
country‘as a refugeé from torture, that the result of tﬁg trial
would have bgen diféérent. Burkett, 5 A.34 at 126§ (“[T}ﬁé mere
possibility that anéitem of undisclosed information migﬁt have
helped the defense oxr might have affected the outcome of the

trial does not establish materiality in the constitutional

sense.")} .

B.ADMISSIBiLITY OF PRESUﬁPTIVE BLOCD TEST RESU#TS
Defendant’s firét claim of trial error is that we erred in
allowing in evidence the results. of presumptive blood tests to
egtablish that blood was found in Defendant’s home.
On January 6, 2012, Defendant filed a motion in Vlimine
seeking to preclude, among other thingé, the introduction of

presumptive tests to establish the presence of blood in

22 when Phosebe was questioned at trial about several e-mails which Defendant
believed had been sent by her, she denied having sent them. (N.T. 01/10/12,
pp.63-64, 103-05). When Defendant then sought to track down the IP addresses
for the computer from which the messages were sent in hope of impeaching
Phoebe, we did not prevent Defendant from inquiring further on this subject,
from subpoenaing records to obtain such information, or from employing an IP
expert, if deemed necessary. (M. T, 01/10/12, pp.79-80, 82, 105, 128-29).
(FN-58-12)
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luminol testing,”® and testing with leuco crystal violet.? Also
utiiized was a confirmation test, known:as the Takayama test,
used to determine with certainty whether blood is.preSent in the
sample.?” While the three presumptive tests may react with other
subépances to give a false positive,.a fgaCtion similar to that
whicﬁ occurs when blood is present, a positive'confirmation tést
is definitive for blood.?®  (N.T. 01/18/1:.2, pp.70, 101). All
four éests,’however, do not distinguish béﬁween human and animal
_blood.} (N.T. 01/18/12, p.70). |

Tﬁe third level of testing is the rfhg preci?itant test.
This test, by testing for human or higher primate proteins, is
species specific: it is used to distinguish whether the
substance being tested is from an animal;'or from a human or
higher primate.? (N.T. 01/18/12, p.66). It does.not, however,

determine whether the substance is blood. (N.T. 0l/18/12,

*® Por this test, luminol is sprayed on the unknown sample. When the room is
darkened, a glowing effect indicates the presence of blood. (N.T., 01/13/12,
.51}, '

zp‘ For this test, leuco crystal violet is sprayed on an unknown sample, and
then removed with either water or a methanol rinse. The sample will produce
a purple color to indicate the presence of blood, (N.T, 01/13/12, Pp.207-
08} . _

¥ ror this test, the unknown sample is mixed with a chemical (paradione) and
heated. Red crystals form J.f there i3 a positive reaction to blood. (N.T.
¢i/18/12, pp.70, 100}.

28 ng further confirmation of the presence of blood, in several instances more
than one presumptive test was performed on the same stain (See, e.g., N.T.
o1/13/12, pp.132-33),

* For this test, the unknown stain or sample is mixed with water and placed
on top of a solution containing antibodies. If human or higher primate
proteins are present in the sample being tested, the antibodies react with
these proteins to form a white band predipitate at the interface between the
two solutions, (N.T. 01/18/12, pp.64-65). Higher primates refers to any type
of greater ape: gorillas, orangutans, and chimps. (N.T. 01/18/12, p.101}.
It does not include all wmonkeys. Id. -
{FN-58-12)
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pp.119, 145-46). | Finally, there is DNA testing, _which: while
specific to an indi&idual,.also.does not.identify the tissue or
fluid (e.qg., 5one, blood, saliva) f£from which the sample is
taken. (N.T. 01/19/12, pp.16-17, 42);

At trial, Trooper Barlgtto tegtified that several sampiesi
of suspected blood found in‘béfendant’s basement gave a pOSitivé
presumptive test. On cross-examination, Troopef' Barletto
acknowledged that presumptﬁye testing by itself does not
distinguish between humén andtgnimal blood,

Trooper Barlgtto wag folfowed by Gorxrdon Calvert, a forensic
scientist . with the Sﬁate Police, who conducted presuﬁptive
(here, phenolphthalein}, configmatory,: and .ring* precipitant
testing on several of the sa@ples collected. Mr. Calvert
- testified that although the presumptivg test is subject to false
positives,®' this rarely happens. (N.T. 01/18/12, p.és).

In two instances where the presuﬁptive teét results
conducted by Mr. Calvert differed from the confirmatory test
results, ~ the . presumptive test .being positive and the

confirmatory test negative, one explanation given by Mr. Calvert

¥ rThis was particularly important in this case since Defendant was an active

trapper, and skinned and dressed what he caught in the basement. (N.T,
01/19/12, pp.139, 220, 229). _
3 peecording. to Mr. Calvert's testimony, “other peroxidases . . . 1like

horseradish and I think .potatoes, they have been known to give positive
reactions to this test, however, this usually only happens after an extended

period of time .7 (N.?. 01/18/12, p.68), 1In addition to horseradish
and potatoes, Trooper Barletto also identified citrus juice and xust as
substances that can give a false positive. - (N.T. 01/16/12, pp.38-39),

Trooper Barletto further testified that liminol can give a falge positive for
fecal matter and for some bleaches. (N.T, 01/16/12, pp.94i95).

3
N >

cooper,

{(FN-58-12)
; - 33 o .




for this differenceA was that the sample tested contained an
insufficient quantity of Dblood to be detected by the
confirmatory test, which ig less sgensitive to 'blood than the
presumptive test.® Two additioﬁal reasons given for the
negative conf%rmatory test were that the substahqe tested Qas
not blood or ;here was an interference from a sécénd substance
in the sample, ‘ (N.T.' 01/18/12, pp.82-83, 148).

In three ipstances; the ring precipitant test igerformed by
Mr. Calvert was ;inegative when the presumptive test was positive.
(N.T. 01/18/12, ‘pp.84-90). Given the extra éensitixfity of the
presurﬁptive test to small guantities of blood, Mr. Calvert
explained that this could occur if thg sampie tested waé too
small, i1f there were no human or higher primaté proteins
present,. or  if there was an interference.. (N.ﬁ‘. 01/18/12,
p.85}).

-In addition, the Commonwealth presented the testimony of
Ms. Shutkufski, who testified to conducting DNA testing on three
of the samples by Mr. Calvert. In each, Ms. Shutkufski
deﬁermined Edwina’s DNA profile was congistent with that found

in the sample. One of these was one of the two samples which

32 tn both instances, the ring precipitant test, which is more sensitive to
blood than the confirmatory test but less sensitive. than presumptive testing,
- wag also positive. (N.T. 01/18/12, pp.84, 90-91, 119). Further, in one of
these samples, that taken from the fourth step in Defendant’s basement, DNA
testing was found to be a DNA match for Edwina. (N,T. 01/18/12, p.91; N.T.

01/19(12, pp.19-21).

L3
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Mr. Calvert had tested and found a positive presumptive test but

a negative confirmatory test.®

Evidence need not be conclusive to be admigsible.

Commonwealth v. Crews, 640 A,2d 395, 402 (Pa. 1994), in

‘Commonwealth v, ﬁomano, 141 A.2d 597, 600-601 (Pa. 1958), the
Eennsylvania Supreme Court upheld theiadmissibility of chemical
testing to prove that certain stains fgund on clothing and money
wé;e blood, even though the expert ﬁ?s unable to distinguish
whéther the blood was human or énimal %lood,‘or whether it was
frém the decedent of of the defendanﬁ, because of the small
quality available for testing. Specifically, the Court held
that evidence of blood was a circumstance to be considered by
the jury and, even furﬁher, that-'expert testimony is not
required .to identify a‘substanCe.as being bloocd, Id. (citing

Gains v. Commonwealth, 50 Pa. 319 (1865{); Additionally, in

Commonwealth v. Hetzel, 822 A.2d 747, 762 (Pa.Super. 2003),

appeal denied, 839 A.2d 351 (Pa. 2003), the Penngylvania
Superior Court held that as long as the qualifications and
limitations of presumptive testiﬁg are fully described to the

jury, it is not error to admit the results of presumptive tests.

3% gee, supra note 32. Thege findings are consistent with the presumptive
test correctly signaling blood, an insufficient sample amount to yield a
positive confirmatory test, and a DNA profile confirming the substance is
human., It is also possible in this scenario that the presumptive test could
be giving a false positive, and that the substance being tested is a human
specimen other than blood, such as saliva or urine, which would also give a
DNA match for a human. (N.T. 01/13/12, p.183).
(FN-58-12}
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.Under such  circumstances, the inability of the test to
distinguish between ﬁuman and animal blood, and .the possibilit?
that some substance other than blood may' trigger a positive
test, goes to the weight, not the admissibility of the evidence.
Id. at 762, | |

The bloodstains were one piece of evidence 1inkfng

Defendant to Edwina’s death, In evaluating whether the stains

found in Defendant’s basement were blood, and if so, were human

blood, and 1f so, were Edﬁina's blood, the jury was permitted té_

considexr not only the resuits of the presumptive tests, but als&
the results of the multiple other tests performed. This is
allowed under the case law provided the .qualifications and
limitations of the tests are fully explained to the jury,
including that presumptive tests are not conclusive for blood,
Since this was done, we‘find no error was committed.

| Before leaving this issue, we Aalso note that at trial,
almost as. an afterthought, Defendané for the first timg
nominally raised a Frye challenge to the use of presumptive
blood tests on the apparent basis that these tests are-subject
to false positives. (N.T. 01/12/12; p.224) . As was explained
to counsel “lal] Frye challenge 1is where the defense ‘is
challenging the novelty of scientific principles or the
methodology by which sc¢ientific conclusions are maée." (N.T.

01/12/12, p.178); sgee also Commonwealth v, Hall, 867 A.2d 619,

{FN-58-12)
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633 (Pa.Super. 2005)  (“Frye requires that, before novel
scientific evidence is admissible in crimiﬁai i:rials,_ the
theories and methqu of that evidence ‘must have gail_qed general
acceptance in the relevant gclentific community,.’'”).

As ié'-:_evident from the reasons set forth:by 'Defendant»-for
this chal]}enge, Defendant’sA challenge Z‘LSl éased uéon the
certainty 01:‘5 the test results,. not upon any novel or untested
scientific l::{principle or metﬁodology. More_c;fyer, Defendant
presented no-; expert evidence gquestioning the va%lidity of the
scientific ';_Jr-inciples or methodology underlying the test
results.’®  For these reasons, we believe it unnecessary to
address this claim further and find it to be without merit. Cf.
Hetzel,‘_szz A.2d at 761 (finding that since a Frey challenge to
the validity and admissibility of presumptive blood testing had

not been made, no further discugsion was necessary on thig

point) .

¥ In discussing the Frye test, the Pennsylvania Superior Court recently
stated: .

The Frye test is a two-step process. First, the party opposing
the evidence must show that the scientific evidence is novel by
demonstrating that there is a legitimate digpute regarding the
reliability of the expert's conclusions. If the moving party has
identified novel scientific evidence, then the proponent of the
scientific evidence must show that the expert's methodology has
general acceptance in the relevant scientific community despite

the legitimate dispute. . _ _
Commonwealth v. Foley, 38 A.3d 882, 888 (Pa,Super. 2012} (citations and-

quotation marks omitted).
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C. TESTIMONY OF TROOPER PHILLTP BARLETTO

Defendaﬁt argues that we erred ih permitting Trooper
Barletto to testify to the type and extent of the bleeding
evidenced by the pools of blood found in Defendant’s coal bin
because he was an expert in bloog spatter analysis, and not a
medical expert, f

The pﬁrpose of ' expert testimony is to assist the jury in
graspiné complex issues not‘withinZthe knowleage, intelligence,
and experience of the ordinary laypé?:son. Pa.R.E. 702. Where a
‘iwitness hag a reasonable pretention;to sﬁecialized knowledge on
a subject matter undér investigation, the witness may testify as

an expert and the weight to be given such testimony is for the

jury to decide. Commonwealth v. Gonzalez, 546 A.2d 26, 31 (Pa.
1988), “It is also well established that an expert may render
an opinion based on training and experiende; formal education on

the subject matter is not necessarily required.” Commonwealth.

V. Copenhefer, 719 A.2d 242, 254-55 (Pa. 1998),

In his brief, Defendant fails to ‘establish how Trooper
Barletto’s testimony, which was essentially cumglative to that
of Dr. Mihalakis’ and Mr. Kish's, prejudiced him.
Notwithstandiﬁé thig fact, a rgview of Trooper Barletto’s
training and experiénce clearly establishes that he was
qualified to render bpinions about the blood found in the coéi
biﬁ. Troopexr Barletto stated during volir dire that he has been

(FN-58-12)
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a member of the forensic sgrvices unit with the State Police for
the past fourteen yeafs, that he has processed ovér 1,820 crime
scenes, and ‘that he has participated in 310 death
investigations. (N.T, 01/13/12, ©pp.18-19). He further
testified that hisﬁgraining in blood splatter analysis bggan in
February of 1998. “-{(N.T. 01/13/12, pp.20-22). Since the;n, the
trooper testified to receiving advanced trainiﬁg in blood
spatter analysis as ij':zaell as training in forensic photog.;.:aphy,’
fingerprint anaIYSis,;; evidence céllecﬁion, and crime I:'g;scenel
analysis. (N.T. ‘01/13:'/12, p.20). In addition, he t-:estifiéd to
attending a weeklong class conducted by Paul Kish, a récognized
expert on blood spatter analysis. (N.T. 01/13/12, p.21).
Instantly, Defendant challenges Trooper Barietto’s opinion
that the pooling in the coal 'bin came from an individual who had
lost a “significant” amount of blood, sustained a ‘“significant
wound, " and was in a sta.tionary position “for a prolonged period
of time.” (N.'f. 01/13/12, pp.75-77). Given Trooper Barletto’s
practical experience and training, we found that these opinions
were within Trooper Barletto’s expertise and would assist the
jury in understgnding the evidence. Essentially, Trooper
Barletto’s expertise amounted to an iInterpretation of the
physical evidence based upon the shape, location, amount, and
distributior; of blood found din Defendant’s ‘-coal bin and
bagement. We find no erréf 'in having admitted this testimony.

(FN-58-12)
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Next, Defendant asserts that we erred in allowing the
trooper Ito give his opinion that the painting of various areas
in the basement, the removal of soil, and the removing of the
two by four were indicative of a “cover-up..”35 It is ‘“well-
settlé'cg‘ that a defendant’s failure to'vgbject to allegedly

impropér testimony ét the appropriate stagé‘-_ in - the questioning

of the _.witness constituteg a waiver.” Commonwealth v. .Molina,
33 A.3d, 51, 55 (Pa.Super. 2011) (citation omitted).  Since
Defendant, failed to object to this testimoﬁ_y at the time of

trial, wé deem this claim waived.

b. JULIANNE SNEARY'S TESTIMONY
The third trial issue Defendant raises is Sneary's

testimony about a statement Defendant made that for them to

¥ The trooper’s testimony wasg as follows:
Mr. Dobias: Trooper Barletto, maybe I‘m not doing a good job in
asking the c¢uestion, but looking at the blood stains and the
blood transfers in the basement as well as the painting of the
various areas, the removing of the soil and the removing of that
plece of wood that’s in the coal bin door, what does that tell

you? ‘
Trooper Barletto: That, in fact, the scene had been tampered
with, that evidence had been removed or, therefore, covered up.
The painting of the steps, the painting of the c¢ocal bin door,
taking the entirety of the residence, locking at the coal bin
door, looking at the steps, to have them recently painted like
that and then te find blood where the sdteps weren‘t painted
indicates a cover-up to me. ' The mere fact that the two by four
which had originally been at the residence had been removed, it
had bleced on it, the s0il had been taken cut of the basement, out
of the coal bin, that and the totality of all those circumstances
would indicate to me that the scene had been tampered with and a
crime had been covered up.

(N.T. 01/13/12, pp.152-53),
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marry he might have to kill Edwina.  This statement occurred
within a year of Edwina's‘disappearance during a conversation in
which Sneary and Defendant were discussing theilr marriage plans,
something they had been discussirng for several years, in paré
because Sneary’s parentg, equcially her mothex, were upset with
her for haviﬁg a relationship?with a marrigd man and fathering
children with him. Defendantfs statement was made in response
to Sneary’s comment that it maég no sense to make wedding plans
as long as he was married. |

on January 9, 2012, Defeﬁdant filed a motion in limine
seeking, among other things, to preclude Sneary from testifying
about this conversation, By ofder dated Januarf 10, 2012, we
difectéd ‘counsel to provide the court with legal authority in
support of Eheir.respéctive positions on the admission of this
statement . . . .” (Order of Court dated January 10, 2012).

Before Sneary testified, counsel was given an oppormhﬁty
to argue their positions further. MoreoVer,' we first . heard
Sneary;s testimony in camera. (N.T. 01/19/12, p.172). When

asked about their conversation, Sneary indicated Defendant told

her in “a frustrated quipper remark . . . that the only way he’d
be able to get rid of [Edwina] is to kill her.” (N.T. 01/19/12,
p.176). '~ She further defined a guip as “a remark made not

‘necessarily to be funny, but at the moment it did not appear to

be a remark to be taken seriously.” (M., 01/19/12, p.178).

® ]
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In ruling Sneary’s testimony admissible, we relied upon the

decision of the Superior Court in Commonwealth v. Showers, 681
A.2d 746 (Pa.Super. 1996), appeal denied, 685 A.2d 544 (Pa.
1996}, which held that

evidence concerning the nature of the warital
relationship {between a defendant and a homicide
victim] is admissible for the purpose of proving ill
will, motive or malice. This includes, in particular,
evidence that the accused physically abused his or her
spouse. . . . [Ilt is generally true that remoténess
of the prior instances of hostility and .strained
relations affects the weight of that evidence and not
its admissibility. . . . [NJo rigid rule can; be
formulated for determining when such evidence is; no
longer relevant. ' ' '

Id. at 754 (quoting Commonwealth v. Ulatoski, 371 A.2d 186, 190-
91 (Pa. 1977)). Wé also foundHSneary's characterization of the
statement as a quip went to its weight; "and not its
admiséibility. Accordingly, the jury heard Sneary’s account of

what Defendant said.?® (N.T. 01/19/12, p.202},

% The testimony heard by the jury included the following exchange:
Mr. Dobias: And when you say - I think you said the status of
things between Troy and Edwina, what do you mean by that?

Ms., Sneary: When a divorce would be forthcoming and that,

Mr. Dobias: And can you tell the jury what did the Defendant say
at that time?

Ms. Sneary: He said that, um, that it wouldn’t be possgible until
she got her citizenship.

Mr. Dobias: What else did he say?

Ms. Sneary: He - he had mentioned that the only ﬁay he could get

rid of her would be to kill her, .
(9.7, 01/19/12, p.202). . During crosg-examination, defense counsel asked

Sneary to characterize the statement, to which she replied that it was a quip
- wa remark made out of frustration, not a joke but 'not necessarily intended

3
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The challenged testimony consists of evidence probative of
Defendant’s state of mwind and reveals a c¢lear motive why he
would kill Edwina.?” Defendant’s statement was clearly relevant
to at least two main issﬁes in‘ the case: whether Defendant

killed his wife ‘and whether he intended to do so. . See

Comﬁonwealth v. Bederka, 331 A.2d 181, ié4 (Pa. i975) (testimoﬂy
by daughter-in-law that appellaﬁt had stated he was going to
killﬂ his wife and ‘then himself waé; admissible to show
appeliant's *state of mind toward certaiﬁ_persons with respect
to a;particular subject”). Whether this;statement was gaid in
jest or in a wmoment of candor goés to its weight, not its
admissibility. As such, the statemgnt was properly admitted.

As part of this issue, it appears that Defendant is now
claiming that we als§ erred in allowing the intrqduction of this
statement prior to the Commonwealth’s . proof of the corpus
delicti. Beyoﬁd. the failure of Defendant -to object on this
basis, “[tlhe order of proof is a watter within the realm of
{the trial céurt's).judicial discretion.” Burng, 187 A.2d at
562. The law dqes not require that the corpus delicti be

established prior to the admission of the inculpatory statement

to be taken seriously.” {N.T. 01/19/12, p.226). Sneary also tegtified the

statement was one she never forgot. (N.T. 01/19/12, pp.202-03),

¥ when interviewed by the police on January 14, 2008, Defendant denied that
he had planned to marry Sneary and, inferentially, that he had a motive to
kill Edwina. {N.T. 01/18/12, p.151). This was the same date that Defendant
admitted lying to the police about his possession and use of Edwina‘s Capital
One credit card (N.T. 01/19/12, pp.80-81), and also the same or day previous
to when he painted the basement steps. (N.T, 01/19/12, pp.195, 217-18).

{FN-58-12)
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as it can be established following its admission. See e.q.

Commonwealth v. Smallwood, 442 A.2d 222, 225 {(Pa. 1982) (in a

prosecution for murder and arson, the court did not err in
admitting - testimony concerning defendant’s statemént; which was
proffered before.the corpus delicti of arson was established,
where Commonwealth subsequéntly did establish the corpus delicﬁii
and could have obtained the admission of the testimony
thereafter). Nevertheless;%we find the corpﬁs delicti was, ini
fact, establighed pr;or‘ﬁogphe introduction of the statement.
Therefore, no violation of éhe principle of cérpus delicgi has

been made out.

E. TESTIMONY OF DR. ISTDORE MIHALAKIS
Next, Defendant contends we erred in failing to declare a
nistrial sua sponte iﬁ response to an allegedly prejﬁdicial
remarg made by Dr. Isidore Mihalakis, an expert in the field of
forensic pathology.
The decision of whether to declare a wmistrial sua sponte
upon a showing of manifest necéssity-restsfwithin the discretion

of the trial court. Commonwealth v. Hoovler, 880 A.2d 1258

(Pa.Super. 2005), appeal denied, 890 A.2d 1057 (Pa. 2003).

The determination by a trial court to declare a
mistrial after jeopardy has attached is not one to be
lightly undertaken, since the defendant has a
substantial interest in having his fate determined by
the jury first impaneled.  Additionally, failure to
,COnsider'iﬁ there are legs drastic alternatives to a
' (FN-58-12) ‘
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mistriagl
/ creates doubt apout | the proprlety of the
" exercise of the trial judge’s discretion .and is
grounds for barring retrial because it indicates that
the court failed to properly consider the defendant’s
significant interest in whether or not to take the
cage from the jury.

Commonwealth v. Kelly, 797 A.2d 925, 936 (Pa.Super.,Zboz).

At triai, the Commonwealth asked Dr. Mihal%%is if he had
formed an opinion as to whether the scene iﬁ Defendant’'s
basement was %consistent with or indicative of sérious bodily
injury or eve;_ homicide.” (N, T, o01/23/12, _p.lS&).- Defensge
counsel objectéd, and we sustained ‘the objecﬁiqg.“ (N.T.
01/23/12, pp.l151-52). The Commonwealth was allowed to repﬁrase
the question, this time simply asking the doctor if the scene
was indicative of serious bodily injury to which he replied:
“Yes, I believe it is indicative of significant bodily injury or
homicide.” (N.T,. 01/é3/12{ pp.152-53), Defense counsel'again

objected and we sustained, directing that the remark Dbe

¥ In his report of February 18, 2008, Dr, Mihalakis expressed the opinion
that the amount and location of blcod found in Defendant’s basement was
indicative of an individual who had suffered trauma. Furthermore, he opined,
relying on what he called “interpersonal factors,” that it was apparent this
individual is now dead. Because the “interpersonal factors” to which Dr.
Mihalakis referved in opining Edwina was dead - £factorg such as her
unexplained disappearance, failure to contact friends and family, and failure
to return to work - were all factors which the jury could interpret on its
owm, .-vwithout the need for expert testimony, we declined to allow Dr.
Mihalakis to make this conclusion for the jury. "Moreover, Dr. Mihalakis did
not opine in hig report that the nature of the wounds sustained were
indicative of a homicide, Hence, if allowed to testify to the question
posed, Dr. Mihalakis would have been giving an opinion that went beyond the

scope of his report. .

2
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stricken.” rLater, during closing instructiqns, we reminded the
jury to disregard any testimony'-that had been previouély
stricken and “not [to] base any er[their] findings upon.it."40
(N.T. 01/30/12, p.163). A similar preliminary instruction was
Fg giﬁen prior to any testimony being'taken. ‘(N.T. 01/09/12, p.6):
Though Defen@ént failed to -rQQuest a mistrial,*’ he now
asserts that Dr, Mihalékis’ remafk was so prejudicial as to give
‘?ise to manifest necesgsity such that %his_court was required, as
% matter of law, to deglare a mistri%l.sua sponte., Not every

unwise or irrelevant remark made in the course of a trial by a

witness, however, compels the granting of a new trial. In order

¥ The exact words exchanged were as follows:
Mr. Dobias: Doctor, let me go back. Do you have an opinion ag to
whether or not the scene in Mr, Freeby’s basement, again, the
totality of the sgituation, is consistent with or indicative of

serious bodily injury?

Mr. Dydynsky: Objection as to what does he mean by totality of
the situation. . '

- Court: I'm going to overrule that objection.

Dr. Mihalakis: Yes, I pelieve it is indicative of significant
hodily inijury or homicide,

Mr. Dydynsky: Objection;

Court: I'm going to sustain that objection. That answer will be
stricken. .

(N.T. 01/33/12, pp.152-53},

9 The actual instruction was the following:
If - there was any testimony which was stricken from the recoxd,
and I know that happened on a number of occasions,.then you are
to disregard that testimony and treat it as though you had never
‘heard it and not base any of your findings upon it.

(N.T. 01/30/12, p.163) _ :
1 See Commonwealth v, -Ables, 590 B.2d 334, 340 (Pa.Super. 1991) (holding that

a request for mistrial must be made at time of prejudiclal event in order to
preserve perceivied trial error), appeal denied, 597 A,2d 1150 (Pa. 1991}).

* ]
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Yor a mistrial to be declared, the remark must be of such *a
nature or substance or delivered in such a manner that it may

reasonably be said to have deprived the defendant of a fair and

impartial trial.” Commonwealth V. Su:].livan, 820 A.2d 795, 800
{Pa.S.uper. 2003), appe;l dénied, 833 A.2d .143 (Pa. 2003). |

Dr. Mihalakis’ remérk does not rise to this level. This;' is
especially so given the court’s immediate instruction that the
testimony bé stricken i{j:.ogether with our opening and cios:il-ng
instructions that the jL.:i:ry not base its finding upon. strick;én

testimony. See Commonweaith v. Lee, 662 A.24 645, 653 (PZa.

1995) (no wmistrial warranted where court sustained the
objection, cautioned the jury that the testimony shduld be
digregarded, and later instructed the jury not to congider in
its deliberatioﬁs ény evidencé that the court had l'previously

told it to disregard); Commonwealth v. Brown, 786 A.2d 961, 971

(Pa. 2001} (the law presumes that the jury will follow the
instructions of the court) . We believe these instructions to

have been enough to cure whatever prejudice, if any, resulted

from the rema‘rk .

Moreover, the record demonstrates overwhelming evidence of
a homicide, even without Dr. Mihalakis’ comment. In such
circumstances, it cannot reasonably be said that Dr. Mihalakis’

remark deprived Defendant of a fair and impartial trial. Thus,
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we find that Defendant is not entitled to a new trial on this

issue,

F. ATTORNEY-CLTIENT PRIVILEGE

As his final trial issue, Defendant argues it was error to
permit -A,’ttorney Dennig Mulligan to asse;'t; attorney-client
p‘rivilege-on behalf of his client, Edwina.

Attof@ey Mulligan was called by the defénse to identify
several épcuments, as well as to test:'-:__‘Lfy about his .
repr'esentat:ﬁ:.on- of Deferidant and Edwina wi;i:h respect ‘to
proceedings pendix;xg against her for deportati;n.“ Prior to
Attorney Mulligan's trial testimony, on September 27, 2011,
Defendant filed a Petitiqn/—Motion for Walver c;f Attorney/Client
Privilege and for the Production of Documents and Testimony of
Denﬁis Mulligan, Esquire. A hearing \:vas held oh October 25,
2011, At that t,_imérAt“;torney Mulligan asserted attorney-client
privilege on behaif of Edwina with respect to three areasr of
inguiry: how Edwina entered this country; whether Edwina claimed
to be a victim of torturé; and what Edwina told him regarding

her sisters. (N.T. 11/25/11, pp.36-39, 72, 76-717).

2 70 explain Edwina's sudden disappearance, part of Defendant’'s defense was
that BEdwina had gone into hiding to avoid deportation. In line with this
argument, Defendant hoped to show through Attorney Mulligan that Edwina was
running out of time in the deportation proceedings .and that if it were
determined she had entered this country illegally, her chances of
. establishing permanent residency status vere virtually non-existent.
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At the conclusion of ﬁhis hearing, we granted defense
counsel ten days to provide us with legal authority in the event
that counsel sought to challenge the exercise of the privilege.
(N.T. 11/25/11, p.80). After no le‘_:;'a}~ memorandum was éubmitted,
we 1ssued an order dated January__Q, 2012, denying and dismissing
Defendant's request.® Notwithst;\nding this procedural history,
at trial defense céunsel again asked Attorney Mulligan whether
he knew “how {Edwina] was admitteci to the United States in terms
of actual admission as to whgt shtif: told you.” {(N.T. 01/26/12,
pp.195-96}. To this queétion A-.t.';,torney Mulligan invoked the
attorney—client privilege. (N.T. 01/26/12, p.196).

The attorney-client privilege, as it pertaing to criminal
matters in Pennsylvania, is set forth as follows:

In a criminal proceeding counsel shall not be
competent or permitted to testify to confidential
communications made to him by his client, nor sghall
the client be compelled to disclose the same, unless
in either case this privilege is waived upon the trial
by the client.

42 Pa.C.S. § 5916;" gsee also Gillard v. AIG Insurance Company,

15 A.3d 44 (Pa. 2011) (holding the attorney-client privilege is

a two-way street, applying to both client communications and

3 Tn this order we. also noted our belief that Defendant had abandoned his
earlier reservation of perhaps seeking to set aside the privilege as claimed
by Attorney Mulligan, defemse counsel having advised the court at the
conclusion of the hearing that he was unsure whether he would be pursuing the
igsue further and would be £iling the reguested legal authority if he

intended to do so. .
“ 42 Pa.C.8. § 5928 contains the same language with respect to civil matters.

L3
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attorney advi_c.e, so long as the purpose of the communication is
to secure or providé professioﬁal legal services). |

It is undisputed that Attofney Mulligan was representing
Edwina in her efforts to avoid deportation. It is also c¢lear
that information fg\agarding how she entered this cOunﬁﬁ:y was a
communication relat;ng to those proceedings and was at l%issue.“"’

Consequently, there. is no question that the attorney-client

privilege was properly invoked. Carbig Walker, LLP- v.i,_ Hill,

Barth & King, . LLC, 9'-'30 A.24 573, 579 (Pa.Super“ ZQQT) (lilisting
the four elements ne;:essary to secure successful enforcemént of
‘the privilege). Therefore, the burden was upon Defendant to
show that “disclosure [would] not violate the attorney-client
privilege, e.g., because thé privilege [had] been waived or
because some eXception [appl.ied].” Id. at 581" (citation and

quotation marks omitted).

5 Attorney Mulligan explained that Edwina was involved in two separate and
independent proceedings: a deportation or removal proceeding pending before
the immigrationh court and a request for permanent resident status filed with
the United States Department of Justice, ©Office of Immigration and
Naturalization Service. The latter consists of a two-step process: a
relative petitlon by a United States citizen, followed by an application for
adjustment of status to that of a lawful permanent resident. The relative
petition was filled in August 2006 by Defendant and approved .in May 2007,
Edwina’s application for adjustment of status was filed in June 2007 but, due
to various clerical errors, not acted upon prior to her disappearance in
Decewber 2007. For the application for adjustment of status to bhe approved,
it is necessary that the applicant have entered this country legally and been
inspected. {N.T. 01/26/12, pp.194-95}. Whether this had occurred, was one
of the issues Attorney Mulligan was reviewing with Edwina at the time of her
disappearance. (N.T, 01/26/12, p.195). It was his belief that if Edwina had
been successful in obtaining legal status in this country through the process
of applying for permanent resident status based upon her marriage to a United
States citizen, she would have been able to avold deportation,
{FN-58-12)
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Defendant argues that since Attorney Mulligan was
| representing both himself and Edwina in her efforts to obtain
permanent residence statug, and thus to avoid deportatioﬁ, the
privilege does not prevent disclosure to him, Essentially,
Defér}_dant claims that because of’ this':gual representation, a
comm&nication between Edwina and Attofnéy Mulligan should be
viewed the same as a communication by him to Attorﬁey Dfill.llliga.n.'16
Defenci:cmt cites no authority to support thlS position aﬁd, at
least 1n the context of this case, we beliéve the law to be to
the coﬁtrary.

| The holder of the attorney-client privilege is the client

and the attorney, without the consent of the client, cannot be

compelled to reveal oxr disclose the communication, Commonwealth

v. Maguigan, 511 A.2d 1327, 1333-34 (Pa, 1996). While it is
true tha't! when  former 'co—clients of the same counsel.
represénting them in a matter of ‘common interest sue one
another, all communications made in the course of the joint

representation are discoverable, Loutzenhiser v. Doddo, 260 A,2d

745, 748 (Pa. 1970), such is not the case here. As is apparent
from the nature of these proceedings, Defendant and Edwina are
not adverse parties. .Instead, Defendant is & defendant in a

criminal proceeding charged with killing his wife., See also In

* Tn this regard, there is no evidence that Defendant was actually present
and able to hear whatever Edwina may have told Attorney Mulligan regarding
the circumstances of her admission to tl}is country.
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re Teleglobe Communications, Corp., 493 F.3d 345, 363 (3™ cir.

2007) (recognizing a joint client may unilaterally waive
privilege concerhing his own communications with attorney, but
may not waive privilege as tp communications by any other joint
client) . Thus, Attorney ‘Mulligan was entitled to assert thezi

privilege on behalf of Edwina.

IV, AFTER—DISCOVERED EVIDENCE
As his final claim, Defendant argues he 1is entitled to
relief on the basgis of after—discovered evidence.

After-discovered evidence is the basis for a new trial

when it: 1) has been discovered after the trial and

could not have been obtained at or prior to the

conclusion of trial by the exercise of reasonable

diligence; 2) is . not merely corroborative or

cumulative; 3) will not be used solely for impeaching

the credibility of a witness; and 4) is of such nature .
and character that a new verdict.will likely result if

a new trial is granted. Further, the proposed new

evidence must be “produced and admissible.”

Commonwealth v. Chamberlain, 30 A.3d 381, 414 (pPa. 2011)

(citations omitted). Additionally, “[iln order for after-
discovered evidence to be exculpatory, it must be material to a
determination of guilt or innocence.” Id. at 416. A new trial

is warranted only where the defendant has demonstrated each

factor by a preponderance of the evidence. Commonwealth v,
Padillias, 997 A.2d 356, 363 (Pa.Super. 2010), appeal denied, 14

A.3d 826 (Pa. 2010).
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A. EVIDENCE OF REARL ESTATE HOLDINGS

In his brief in 'suppértl of his post-sentence motion,
lDefendant contends that during trial-and for more than a year
preceding 'trial, the defense hired a private investigator to
detérmine, among other things, whether Edwina hgd financial
holdings or Vinéerests in Kenya. Prior to the céﬁcluéioﬁ of
trial,; Defendanp adﬁits to ;eceiving verbal information from the
investigator, wﬁ;ch defense used when cross—examiniﬁg Edwina’s
family members. ;According to befendant, a -final writéen report
detailing 'the extent of Edwina’'s hoidings wés not greceived,
however, until after the conclusion of trial. This report,
titled QReport of Investigations,” forms the basis Qf this claim
of after-discovered evidence,?’

Presently, Defendan; has failed to explain why he could not
have produced the evidence at or before trial by the exercise of
due diligehce. The Report of Investigatiops shows that the
letter E£xom the investiéator containing his findings is dated
January 19, 2012. Therefore,‘the evidence which‘forms the basis
for. this claim was, in fact, discovered prior to the conclusion

of trial, which ended on January 30, 2012, (Report of

Investigations, 01/19/12, p.i); see Commonwealth v, :Chambers,

599 A.2d 630, 641 (Pa. 1991) (a defendant who fails to question

*’ We note that Defendant did not file a copy of this report until September
20, 2012, one month after the filing of his brief in support of his post-
sentence motion. Though untimely, we have reviewed the report. - )
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or investigate an obvious, available source of information,
cénnot 1ater.claim evidence from that éource constitutes newly
discovered evidence).

Further, Defendant has failed to demonétrate that ;hé sole
ﬁgrpose of the evidence was not fdri impeachment purposes or
mérely to corroborate Defendant's beiief that Edwina was 1in
hi@ing. “In his brief, Defendént states that he intends on using
théi evidence to Qimpeach the untrutﬁfulness of the Onyango
witgesses” and “to show a determined péttern of deception and
detérmination by the Onyangos ¢to e%tablish control over
[Ediwna’s]} real estate in Kenya.” 'kbefendant’s Brief in éupport
of His Post-Trial Motion, p.21). Lastiy, a vreading of the
report indicates that the nature and character of the evidence
is not such as would 1likely result in a different verdict
because it is at best tangential to the core evidence linking
Defendant to Edwina(s disappearance and death,

Ag such, the evidence upon.which Defendaﬁt béses this claim

is insufficient to entitle him to a new trial.

B. EVIDENCE FROM AN INTERNET PROTOCOL (IP) EXPERT
In his last issue, Defendant asserts he is entitled to a
new trial based 'upon the possibility that after-discovered
expert evidence could establish that Phoebe authored ﬁhe e-mails

the defense attempted to introduce when cross-examining her at
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trial. This issue overlaps and is a variation of that
previously discussed with respect té discovery, but now recast
as after-discovered evidence,

Defendant acknowledges that he wasg given.multiple e-maills
from the Commonwealth dgring diséovery, which he assumed were
authored by Phoébe.' Hoﬁever, ‘when questioned.at trial, Phbege
denied writing several of these e-mailg. Defendant contends he
wag unable to refute her:ﬁestimony because he had not employeé
an IP computer expert. Déﬁendant now asks this bourt to granti
him the remedy of a.new trgal in order to present testimoﬁy from;
an expert who could testify that the e-mails were sent from
Phoebe’s computer IP éddress.

Accepting for the momeﬁt that such evidence even exists,
Defendant has failed to meet the standards required to, support
this claim of after—diécovefed evidence iﬂw a preponderance-of
the evidence. First, such evidénce could have been obtained at
or prior to the conclusion of trial by the exercise of
reasonable diligence. Second, it seems that Defendant’s only
use for Ehe evidence would be to impeach the credibility of
Phoebe as Defendant states in his brief that he would use the
evidence to show that “Phoebe Onyango was a‘ liar, and 1is
covering up the disappearance of her siste:" and to “éxpose tﬁe
interest of the.-Onyango family in haviﬁg the Defenéant found

guilty of murder because in this way they would be the heirs to

? @
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. the holdings of Onyango. ” (Defendant’s Brief in Support of His
Post-Trial Motion, p.22). Finally, critically absent £from
Defendant’s claim is proof that such evidence even exists.

-Without Defendant producing the proposed new evidence, the claim

is wholly épeculative and unsubstantiatedf. Seé‘pommonwealth V.
Dickerson, 500 A.2d 407 (Pa.Super. 2006) (hoiding that the
appellant’s mere assertions were insufficient to support after-
discovered ev%dence exception), appeal denied, 911iA.2d 933 (Pa.
2006).~VAccor@ingly, we deny Defendant's request fé? a new trial

on thig issue.*®

CONCLUSION

In accordance with the forgoing, we conclude Defendant’s

contentions are without merit. We, therefore, find that

Defendant is not entitled to any of the remedies he seeks,

BY THE COURT:

P.J.
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* We also note, in accordance with defense counsel’s representatis D the ||
court at the time of trial, that an IP address can only shi Epom [ fhich=e
computer an e-mail was sent, not. who sent it, (N.T. 01 2 & 80) [

Consequently, even if Defendant were  to establish that tr{é’c':q:ma:-.ls
guestion were sent Ffrom Phoebe’s computer, their authenticity §@ﬁj:ha;{_;g thegmg
were sent by Phoebe would still be in issue. See Commonwealith=¥TiKach, 38 J
A.3d. 996 (Pa.Super. 2011) (noting that the mere fact that an Foitl bears a
particular e-mail address or comes from a particular computer is ina ate
to authenticate the-identity of the author; courts oftentimes demand that the
megssages themselves contain factual information or references unique to the

parties involved), appeal granted, 44 A.34 114'? {Pa. 2012},
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