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COMMONWEALTH OF PENNSYLVANIA   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

 Appellee    
   

v.   

   
MATTHEW HOVEY   

   
 Appellant   No. 412 WDA 2012 

 

Appeal from the Judgment of Sentence of February 2, 2012 
In the Court of Common Pleas of Warren County 

Criminal Division at No(s): CP-62-CR-0000368-2009 
        CP-62-CR-0000494-2009 

 

BEFORE: STEVENS, P.J., BENDER, J., and WECHT, J. 

MEMORANDUM BY WECHT, J. FILED MAY 13, 2013 

 Matthew Hovey (“Appellant”) appeals from a judgment of sentence 

entered on February 2, 2012.  Appellant’s counsel has filed with this Court 

an “Anders/Santiago brief,”1 wherein counsel requests to withdraw.  See 

Brief for Appellant at 5, 7.  Counsel also has filed a separate motion to 

withdraw as counsel with this Court.  Previously, we remanded this case for 

counsel to comply fully with the Anders/Santiago procedure.  Counsel 

having done so, we now affirm the judgment of sentence, and grant 

counsel’s motion to withdraw as counsel.   

____________________________________________ 

1  See Anders v. California, 386 U.S. 738 (1967); Commonwealth v. 
Santiago, 978 A.2d 349, 361 (Pa. 2009).   
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 The trial court has provided us with a well-detailed history of this case: 

On September 9, 2009, the Commonwealth filed an Information 

for CR 368 of 2009, charging Appellant with one count of DUI: 
General Impairment – Incapable of Safe Driving pursuant to 

75 Pa.C.S.A. § 3802(a)(1), one count of DUI: Highest Rate of 
Alcohol pursuant to 75 Pa.C.S.A. § 3802(c), one count of Classes 

of Licenses pursuant to 75 Pa.C.S.A. § 1504(a), one count of 

Operation on Streets and Highways pursuant to 
75 Pa.C.S.A. § 7721(a), one count of Operation in a Safe Manner 

pursuant to 75 Pa.C.S.A. § 7726(a)(3), one count of Registration 
and Certificate of Title Required pursuant to 

75 Pa.C.S.A. § 1301(a), and one count of Required Financial 
Responsibility pursuant to 75 Pa.C.S.A. § 1786(f).  On 

September 10, 2009, Appellant filed a . . . Waiver of Formal 
Arraignment at [the] Court of Common Pleas level.  The 

Commonwealth submitted a Motion to Amend Information to the 
Court, requesting permission from the Court to amend the DUI: 

General Impairment – Incapable of Safe Driving – 1st offense 
count to DUI: General Impairment – Incapable of Safe Driving – 

2nd offense and to amend the DUI: Highest Rate of Alcohol – 1st 
offense count to DUI: Highest Rate of Alcohol – 2nd offense.  On 

September 14, 2009, the Court granted the Commonwealth’s 

Motion to Amend Information, and the Commonwealth filed an 
Amended Information on September 16, 2009.  On September 

29, 2009, Appellant filed a Motion to Continue to the Next Trial 
Term, and the Court granted Appellant’s motion.   

On January 11, 2010, the Commonwealth filed an Information 

for CR 494 of 2009, charging Appellant with one count of DUI: 
General Impairment – Incapable of Safe Driving – 2nd offense 

pursuant to 75 Pa.C.S.A. § 3802(a)(1), one count of DUI: 
Highest Rate of Alcohol – 2nd offense pursuant to 

75 Pa.C.S.A. § 3802(c), one count of Traffic-Control Signals 
pursuant to 75 Pa.C.S.A. § 3112(a)(3)(i), one count of Driver 

Required to be Licensed pursuant to 75 Pa.C.S.A. § 1501(a), and 
one count of Restraint Systems pursuant to 

75 Pa.C.S.A. § 4581(a)(2).  On January 14, 2010, Appellant pled 
not guilty to the CR 494 of 2009 charges.   

On February, 5, 2010, for CR 368 of 2009, Appellant entered 

into a plea in which Appellant pled guilty to one count of DUI: 
Highest Rate of Alcohol – 2nd offense and one count of 

Registration and Certificate of Title Required and the 
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Commonwealth agreed to request that the Court enter a nolle 

prosequi on the remaining count.  On the same date, for CR 494 
of 2009, Appellant entered into a plea in which Appellant pled 

guilty to one count of DUI: Highest Rate of Alcohol – 2nd offense 
and one count of Driver Required to be Licensed and the 

Commonwealth agreed to request that the Court enter a nolle 
prosequi on the remaining counts. 

On March 16, 2010, the Court sentenced Appellant.  For the 

DUI: Highest Rate of Alcohol – 2nd offense count of CR 368 of 
2009, the Court sentenced Appellant to a minimum period of 90 

days to a maximum period of 30 months to the Warren County 
Jail; to pay the cost of prosecution, a $1,500 fine, a $100 

surcharge, a $75 central booking fee, a $300 fee pursuant to Act 
198 of 2002, and a $250 administrative fee; to attend and 

successfully complete an approved alcohol highway safety school 
program; to attend an approved victim impact panel; to 

complete 30 hours of community service; to undergo a drug and 
alcohol evaluation and any recommended counseling, therapy, 

training, or treatment; and to a period of 18 months operator’s 
license suspension.  For the Registration and Certificate of Title 

Required count of CR 368 of 2009, the Court sentenced 

Appellant to pay a $300 fine, to a period of 90 days operator’s 
license suspension, and to a period of three months registration 

suspension.  For the DUI: Highest Rate of Alcohol – 2nd offense 
count of CR 494 of 2009, the Court sentenced Appellant to a 

minimum period of 90 days to a maximum period of 30 months 
to the Warren County Jail; to pay the cost of prosecution, a 

$1,500 fine, a $100 surcharge, the costs under Act 198 of 2002 
of $100, a $75 central booking fee, and a $250 administrative 

fee; to attend and successfully complete an approved alcohol 
highway safety school program; to attend an approved victim 

impact panel; to complete 30 hours of community service; to a 
period of 18 months operator’s license suspension; and to 

complete any recommended drug and alcohol counseling, 
training, therapy or treatment.   For the Driver Required to be 

Licensed count of CR 494 of 2009, the Court sentenced Appellant 

to pay a $200 fine and a $30 surcharge.  Also, the Court 
indicated that the sentence for the DUI: Highest Rate of Alcohol 

– 2nd offense count of CR 494 of 2009 was to run consecutively 
to the DUI: Highest Rate of Alcohol – 2nd offense count of CR 

368 of 2009.  On March 18, 2010, the Commonwealth filed a 
Motion to Nolle Prosequi for CR 368 of 2009 and a Motion to 

Nolle Prosequi for CR 494 of 2009, and the Court ordered that a 



J-S49034-12 

- 4 - 

nolle prosequi be entered on the remaining charges on both 

docket numbers.  On April 1, 2010, Appellant filed a Motion for 
Reconsideration of Sentence, requesting the Court to reconsider 

its March 16, 2010, sentence on the two DUI counts.  The Court 
scheduled argument on April 9, 2010.  The argument occurred 

on April 9, 2010, and the Court denied Appellant’s Motion for 
Reconsideration of Sentence.   

On August 10, 2010, the Court ordered Appellant to be released 

from the Warren County Jail on August 11, 2010.  The Court 
placed Appellant on parole for the balance of his maximum term 

of sentence and ordered Appellant to abide by all of the terms 
and conditions of his Probation Officer; to pay costs, fines, 

restitution, and probation fees; and to pay the $35 per month 
supervision fee.  On October 13, 2011, the Warren County Adult 

Probation and Parole Department (“Adult Probation and Parole 
Department”) filed an Order to Detain for Violations.  On 

December 21, 2011, the Adult Probation and Parole Department 
filed a Supervisor’s Warrant for Probation Violations, and the 

Warren County Sheriff’s Department arrested Appellant.  A 
Gagnon I[2] hearing occurred on January 5, 2012, and the 

alleged violations included abuse of prescription medication, 

possession of drug paraphernalia, abuse of a controlled 
substance, overt behavior, curfew violation, and failure to report 

as directed.  On January 5, 2012, the Adult Probation and Parole 
Department submitted a Motion for Gagnon II Hearing to the 

Court, and on January 6, 2012, the Court scheduled a Gagnon 
II hearing for February 2, 2012.   

On February 2, 2012, Appellant pled guilty to violating his 

parole.  For CR 368 of 2009, the Court revoked Appellant’s 
parole, street time, and good time and sentenced Appellant to 

serve the balance of his maximum sentence of 775 days at a 
state correctional institution.  For CR 494 of 2009, the Court 

revoked Appellant’s parole, street time, and good time and 
sentenced Appellant to serve the balance of his maximum 

sentence of 854 days at a state correctional institution.  The CR 
494 of 2009 sentence was to run consecutively to the CR 368 of 

2009 sentence.  Also, the Court informed Appellant that he 

____________________________________________ 

2  See generally Gagnon v. Scarpelli, 411 U.S. 778 (1973); 

Commonwealth v. Ferguson, 761 A.2d 613 (Pa. Super. 2000). 
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would be eligible for parole when he served one-half of his 

sentence, that he was not eligible for Boot Camp or RRRI, and 
that his transfer to a state correctional institution would be 

deferred in order for him to apply for Treatment Court.  On 
March 1, 2012, Appellant filed a Notice of Appeal and a Motion to 

Proceed In Forma Pauperis.  On the same date, the Court 
granted Appellant’s Motion to Proceed In Forma Pauperis and 

ordered Appellant to file a concise statement of the errors 
complained of on appeal.  On March 13, 2012, the Court filed an 

Amended Sentence correcting Appellant’s balances of his 
maximum sentences for CR 368 of 2009 and CR 494 of 2009.  

For CR 368 of 2009, the Court amended 775 days to 763 days, 
and for CR 494 of 2009, the Court amended 854 days to 841 

days.  These amendments changed Appellant’s aggregate period 
from 1,629 days to 1,604 days.  On March 22, 2012, Appellant 

filed a Statement of Matters Complained of on Appeal Pursuant 

to Pa.R.A.P. 1925(b). 

Trial Court Opinion (“T.C.O.”), 3/29/2012, at 1-4 (footnotes omitted; 

spacing, emphasis, and some capitalization modified for consistency and 

clarity). 

 As noted above, counsel has filed an Anders/Santiago brief asserting 

that Appellant has no meritorious issues to pursue on appeal, and seeking to 

withdraw as counsel.  Before reviewing the merits of the underlying issues 

presented by Appellant, this Court must first pass upon counsel’s compliance 

with Anders/Santiago.  Commonwealth v. Goodwin, 928 A.2d 287, 290 

(Pa. Super. 2007) (en banc).   

Prior to withdrawing as counsel on a direct appeal under Anders, 

counsel must file a brief that meets the requirements established by our 

Supreme Court in Santiago.  The brief must: 

(1) provide a summary of the procedural history and facts, 

with citations to the record;  
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(2) refer to anything in the record that counsel believes 

arguably supports the appeal;  

(3) set forth counsels’ conclusion that the appeal is frivolous; 

and 

(4) state counsel’s reasons for concluding that the appeal is 
frivolous.  Counsel should articulate the relevant facts of 

record, controlling case law, and/or statutes on point that 
have led to the conclusion that the appeal is frivolous. 

Santiago, 978 A.2d at 361. 

Counsel also must provide a copy of the Anders brief to his client.  

Counsel also must advise Appellant by letter that Appellant may: “(1) retain 

new counsel to pursue the appeal; (2) proceed pro se on appeal; or (3) raise 

any points that the appellant deems worthy of the court’s attention in 

addition to the points raised by counsel in the Anders brief.”  

Commonwealth v. Nischan, 928 A.2d 349, 353 (Pa. Super. 2007); see 

also Commonwealth v. Daniels, 999 A.2d 590, 594 (Pa. Super. 2010); 

Commonwealth v. Millisock, 873 A.2d 748, 751 (Pa. Super. 2005).3   

Our review of counsel’s Anders/Santiago brief and accompanying 

motion to withdraw as counsel reveals that counsel has complied 
____________________________________________ 

3  Our initial review of this case revealed that counsel had failed to 

comply with the letter requirement.  We remanded the case for this 
deficiency to be corrected.  Counsel has now provided us with a copy of a 

May 21, 2012 letter that counsel sent to Appellant.  The letter substantially 
complies with the requirements set forth above.  Based upon this letter, we 

are satisfied that Appellant was notified of his options in light of counsel’s 
motion to withdraw as counsel.  Our remand also provided provided 

Appellant with forty-five days to submit his own brief on the merits.  Such 
time period has passed, and it appears that Appellant has declined to submit 

his own brief.    
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substantially with Santiago’s requirements.  In his brief, counsel provides a 

procedural history detailing the events relevant to the instant appeal.  Brief 

for Appellant at 2-3.  Counsel indicated in his Pa.R.A.P. 1925(b) concise 

statement of errors complained of on appeal that he did not believe that any 

non-frivolous issues existed to justify an appeal.  Nonetheless, counsel filed 

the statement to preserve Appellant’s appellate rights.  See Pa.R.A.P. 

1925(b) Statement, 3/22/2012, at 1.  In his brief, counsel reiterates his 

belief that Appellant’s issues wholly lack merit.  Brief for Appellant at 5-6.  

Based upon counsel’s execution of the Anders/Santiago brief, it is clear 

that counsel does not believe that there is any information in the record that 

would even arguably support the appeal.  Counsel discusses each of 

Appellant’s arguments and concludes that “the issues raised by Appellant are 

frivolous and without merit.”  Brief for Appellant at 5-6.  Lastly, as noted 

supra, counsel sent Appellant a letter informing him that his appeal was 

frivolous, that counsel was filing a motion to withdraw as counsel, and that 

Appellant may proceed with the case with new counsel.   

Based upon our review, we conclude that counsel has complied 

substantially with Santiago.  Having so concluded, we now must conduct 

our own review of the record to determine whether the case is wholly 

frivolous.  Santiago, 978 A.2d at 354.    

In this appeal, Appellant seeks to raise the following four issues: 

1. Did the Warren County Court of Common Pleas have 

jurisdiction over the Appellant’s case, as Appellant argues 
that he was previously given a state sentence to be served 



J-S49034-12 

- 8 - 

locally, and therefore should have been supervised by the 

state parole system and decisions about the revocation 
governed by the state parole board? 

2. As Judge Maureen A. Skerda of the Warren County Court of 
Common Pleas was the one who originally sentenced the 

Appellant, did Judge [Gregory] Hammond have authority to 

take the Appellant’s guilty pleas for the parole violations and 
resentence him? 

3. Should the Appellant have received credit for his street time, 
since his violations were not based upon a new crime? 

4. Should the Appellant’s sentences be vacated, as information 

about his drug and alcohol evaluation was not presented by 
his counsel at his Gagnon II hearing? 

Brief for Appellant at 4.   

 After conducting our review, we adopt the extensive and well-reasoned 

trial court opinion.  In that opinion, the trial court properly sets forth the 

applicable law and applies that law to the facts as to each of the four claims.  

A copy of the trial court’s opinion is attached hereto for reference.  Per 

Santiago’s mandate, and having independently reviewed the record and the 

trial court’s cogent analysis, we conclude that Appellant’s claims are wholly 

frivolous.   

 Judgment of sentence affirmed.  Petition to withdraw as counsel is 

granted.  Jurisdiction relinquished.   

Judgment Entered.  

  

Deputy Prothonotary 

  

Date: 5/13/2013 



  

      
       

  

      
   

  
 

 

    
 

   

 
   
   

     

    

 
 

            

                

             

              

               

             

           

               
             

                

                

                

               

                

            

             

               

               

              

                         

            



             

             

                

               

             
               
               

               

               

                 

                  

               

               

                

                  
                

            

              

                

                    
 

                  

               

              

               

              

               

                

               

                 

                    

                    

 



              

              
 

                

             

               

                   

                  

                 

                 

                  

               

              

                

             

                 

                
 

                 

                 
             

             
 

             

            

               

           

               

               

                 

                 

               

                 

                  

 



              

                

                 

                

                  

                

                 

              

                 

             

                  

                 

             

            
 

   

           

                

               

               
 

              

           

               

            

                

                 

           
 

           
            

              
             

             
              

 
 



            
          

            
              

             
             

             
               
      

                

               

              

               

               

              

                 

                 

                

              

               

                

   

              
            
              

           
            
           
          

    

              

             

               

             
 

             

  

 



             

             

                

            

            

                  

                 

             

               

                  

            
 

                  

           
 

                

                 

                
 

                

              
 

               
 

           

             

                  

               

               

             

             

              

             
                  

              

                     
         

 



              

                

              

           

                

               

               
 

               

                 

              

              
 

              

                

     

            

              

                 

           

              

               

             

              

            

               
 

             

                

  

              
                

       
 

                
          

 



               
                

     
                  

                   
         

             

              

             

           

            

        

           
         

             
            

            
  

               

             

              

              

                 
 

              

             

            

           

     

 


