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Linda M. Alza (Wife) appeals from the order of the Court of Common
Pleas of Monroe County denying her petition for special relief in which she
sought to extend her alimony payments and finalize the wording of a
qualified domestic relations order (QDRO). After careful review, we affirm
based on the opinion of the Honorable Stephen M. Higgins.

The parties were married on October 18, 1987, and are the parents of
an adult daughter. On October 26, 2005, Wife filed a divorce complaint
seeking, inter alia, equitable distribution and alimony. At a master’s hearing
on April 22, 2009, the parties agreed that Alfredo W. Alza (Husband) would
provide Wife alimony in the amount of $2,500 per month for three years

followed by $1,200 for six months.
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With regard to Husband’s pension, counsel for Wife stated at the
hearing that the parties agreed that Wife “would be entitled to 50 percent of
the marital value or the marital benefit based upon the proper coverture
fraction.” N.T. Master’s Hearing, 4/22/09, at 12. Counsel for Wife further

stated:

I believe there may be a methodology by which we can say we
want a survivor annuity just on the marital portion of the
pension. If that is in fact the case, I have agreed with
[Husband’s counsel] that we will investigate that and determine
what it is, acknowledging on [Wife's] behalf that if she wishes for
the survivor annuity to be elected with regard to her portion that
we would have to redo the percentages in order to effectuate an
equitable distribution because obviously [Husband] would
receive less in his overall pension benefit.

Id. at 13.

On April 22, 2009, the parties signed affidavits of consent pursuant to
section 3301(c) of the Divorce Code. The master filed his report and
recommendation on May 6, 2010, and on May 28, 2010, the court adopted
the recommendation and issued a divorce decree.

Wife filed a petition for special relief on September 12, 2012, in which
she sought an extension of alimony and an order directing that certain

language be included in the QDRO. With respect to the QDRO, she averred:

6. Pursuant to the agreement of the parties and the . . .
[QDRO], as it was anticipated that there would be a reduction in
[Husband’s] monthly pension benefit as a result of his selection
of the aforesaid survivor annuity, [Wife] agreed to accept a
reduced percentage interest in that asset.

7. The aforesaid notwithstanding, the parties have been
unable to agree upon the appropriate language to be included in
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the [QDRO] relating to that reduction in benefit and/or more
specifically, how the same is to be financed.

8. More specifically, while it is believed, and therefore
averred, that it was the expressed and knowing intention of the
parties that the survivor annuity option would be financed
through a reduction of Husband’s benefit, as, again, Wife agreed
to accept a lower percentage of the asset in consideration
thereof, Husband is now insisting that the option be financed
through a reduction in Wife’s benefit.

o. Further, the aforesaid QDRO cannot be finalized unless and
until this issue is resolved, and hence, [Wife] is seeking the
Court’s intervention on the same.

Petition for Special Relief, 9/12/12, at 2.

The petition further averred that Wife had experienced health issues
that warranted the continuation of alimony until she begins receiving her
share of Husband’s pension benefits.

The trial court held a hearing on Wife’s petition for special relief on
November 21, 2012. By opinion and order dated February 7, 2013, the
court denied the petition.

Wife filed a timely appeal in which she raises the following issues for
our review:

1. Did the lower court abuse its discretion by not allowing [Wife]
to receive an increased percentage of [Husband’s] marital
pension benefit in order to compensate for the cost of the
survivor annuity pursuant to the stipulation of the parties?

2. Did the lower court abuse its discretion by denying [Wife's]
petition for special relief and not allowing [her] alimony award
to be modified and/or extended in light of her disability
determination which occurred some six months following the
entry of the final divorce decree?

Brief of Appellant, at 4.



J-562027-13

On appeal from the denial of a petition for special relief under the
Divorce Code, we apply an abuse of discretion standard of review. Johnson
v. Johnson, 908 A.2d 290 (Pa. Super. 2006).

With respect to the QDRO, the trial court properly concluded that at
the master’s hearing, Wife agreed to investigate the survivor option, and if
she selected that option, an adjustment would be made because it would
require Husband to receive a reduced pension benefit. The trial court
correctly relied on Adams v. Adams, 848 A.2d 991, 993 (Pa. Super. 2004),
for the proposition that absent fraud, misrepresentation, or duress, parties
are generally bound by terms of their agreements. Accordingly, we find no
abuse of discretion by the trial court in determining that Wife failed to
establish her right to an order directing that the QDRO be drafted contrary
to the agreement reached on the record at the master’s hearing.

In setting forth the parties’ agreement, counsel for Wife stated at the
master’s hearing that “alimony . . . will be subject to modification by any
court of competent jurisdiction upon either party demonstrating a substantial
change in financial circumstances.” N.T. Master’s Hearing, 4/22/09, at 6. In
her petition for special relief, Wife averred that she “has experienced
substantial health issues since the entry of the divorce decree which have
rendered her totally and permanently disabled.” Petition for Special Relief,
9/12/12, at 3.

At the time of the master’s hearing in September 2009, Wife had

applied for social security disability benefits. On November 9, 2010, she was
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determined to be completely disabled and was granted benefits retroactive
to November 2007. Based on the testimony from the November 2012
hearing, the trial court concluded that Wife’s financial situation had improved
due to her social security benefits, the fact that she lived with her her
mother after the divorce, and the inheritance she received after her mother’s
death. Because Wife had not established a substantial change in financial
circumstances, the court concluded that she was not entitled to additional
alimony.

We rely on the opinion of the Honorable Stephen M. Higgins in
disposing of both issues on appeal. We instruct the parties to attach that
decision in the event of further proceedings in this matter.

Order affirmed. Appellee’s request for counsel fees and costs denied.?

Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 12/10/2013

! In his brief, Husband requests that Wife pay his counsel fees and costs as a
sanction for vexatious and dilatory conduct. See 42 Pa.C.S. § 2503(6).
While Wife's claims lacked merit, they were neither frivolous nor raised in
bad faith. Accordingly, we deny Husband’s request.
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This cuse is before the Court on Plaintiff Linda M. Alza’s (“Wife")
Petition for Special Relief (“Petition”) seeking to extend her alimony payments and to
finalize the specific wording of the Qualified Domestic Relations Grder (QDRO) for
payment of the survivor annuity option to her. Defendant Alfredo W. Alza (Husband)
objects 1o the extension of alimony and claims that the QDRO was preparved by her
counsel which she now refuscs to execute. The Court held a hearing on the Petition for
Special Relief on November 21, 2012, and we are now prepared to rule in this matter.

The partics were matried on October 18, 1987, in Bergen County, New
Jersey. One child was bom of the marriags, Karissa Alza, DOB May 31, 1990, On May
28,2010, the parties were divorced from the bonds of matrimony, Theteafter on
September 12, 2012, Wife filed a Petition for Special Rellef secking to gxtend her
alimony payments and fo finalize QDRO lmguaée. Husband filed an Answer to

Plaintiff's Petition for Special Relief and included a Counterelaim seeking an award of
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counsel fees in the amount of $2,000.00 and any other such relief as the Court sees just
and fitting,

At the time of the Divorce Master’s hearing held on Aptil 22, 2009, Wife
had applicd for Social Security Disability benefits but she had not been approved to
receive bepefits at that time. At the Divorce Master's hearing the parties stipulated that
Wife would recetve alimony for a perlod of three and one-half (3 V2 ) years. For the first
three years Wife would receive $2,500.00 per month and for the final six months Wife
would receive $1,200.00 per month, On November 9, 2010, Wife was deternined to be
cornpletely disabled and was granted Social Security Disability benefits retroactive from
the date of filing. In Wife's Petition, she averred that she continued to experlence health
problems after the divorce, Wife nlleges she experienced a change in circumstances since
the time of the Divorce Master's hearing and that she was not officially Jaheled
“disabled” at the April 22, 2009 hearing, but she has since been deterrained to be totally
and/or permanently disabled by the Social Security Administration. Accordingly, Wife
believes that she suffered a change in circumstances which requires a continuation of her
alimony beneflts until such time as she begins receiving her portion of Husband’s
pension,

In determining whether Wife is entitled to an extension of her alimony
payments, we first Jook to the agreement of the parties. The record reflects that Wife had
nio income bt the time of the Divorce Master's hearing, [Transeript of Hearing dated
April 22, 2009 at p. 9 (hereinafter “N.T.")] The parties specifically agreed that the
alimony payment will be subject to modification by any court of competent jurisdiction

upon either a substantial change in financial circumstances and pursuant to all the
3
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applicable case law and whatever other body of law is out there. [N, T. pp,, 6, 16, 17)
Neither party has rajsed the issue that alimony cannot be modified, Therefore, we will
look 1o the provisions of the Divorce Code to determine whether a subst;mtial change is
financial circumstances has occurred triggering a modification in alimon':y.

An appellate court will not interfere with the broad discretion afforded a
trial court in fashjoning a support order, including alimony, unless an error of law or an
abuse of discretion is occurs, Willoughby v. Willoughby, 862 A.2d 654, 656 (Pa. Super,
2004). “An ‘abuse of discretion’ or failure 10 exercise sound diseretion is not merely an
error of judgment. But if, in reaching a conclusion, law is overridden 01: misapplied, or
the judgment exercised is manifestly unreasonable or lacking in reason, ;discretion must
be held to have been abused,” Stamerro v, Stamerro, 889 A.24 1251 (Pa. Super, 2005)
(citations omitted),

The Divorce Code states that “{ajn order entered pursvant to thig sectiop is
subject to further order of the court upon changed circumstances of eithj'gr party of n
substantiat and continuing nature whereupon the order may be modiﬁeqr, suspended,
terminated or reinstituted or a new order made. Any further order shall apply only to
payments accruing subsequent to the petition for the requested relief. Remarriage of the
party recetving alimony shall terminate the award of alimony.” 23 Pa, C.S. §3701(e).
Further, the Divorce Code ciearly identifies the achievemnent of economic justice as one
of fty purposes for the parties who are dissolving theit marriage. Pacella v. Pacella, 492
A.2d 707 (Pa. Super, 1985). In this context, alimony js designed to be rehabijitative,
leading to the self sufficiency of the recipient. /d. However, alimony is based on the

payor’s ability to pay. DeMarco v. DeMarco, 787 A.2d 1072 (Pa, Super, 2001), “A

g ot
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petition for modification or termination of an existing support ordes shall specifically

aver the matetial and substantial change io circumstances upon which the petition is
based, A new guideline amount resulting from new or revised support guidelines may
constitute a materiel and substantial change in cireumnstances, The existence of additional
income, income sources of assets identified through automated methods or otherwise may
also constitute a material and substantial change in circumstances. Pa. R.C.P, 1910.19(a).

Here, at the time of the Divorce Master’s hearing, Wife was unemployed
[N.T., p.9] and waiting on a decision from the Social Secusty Admiﬁst%ation (SSA)
abowt her request for tota) and permanent disebility. The partics agreed }hat they would
live together and Husband would continue to pay the bills until Wife rerfeived her buyout
and relocated from the marital home. In addition, the parties resolved the alimony issue.
In her Petition, Wife argues that since she was not approved to receive Social Security
disability at the time of the Divorce Master’s hearing and she continues!‘to suffer from
health problems, she should receive a continuation of her alimony. Wife admits that she
was uliimately determined to be totally disabled by SSA, however, her benefits arc

reduced due to her alimony payments, She complains that she is unable to pay her bills

and requests that her alimony continues until she begins receiving pension benefits when
Husband retires, _ .
After reviewing the tcstimonly and evidence in this matt;r, we do not
believe that Wife has demonstrated a change in circumstances which v:fould permit the
alimony payments to continbe. Wife's financial circumstances have céxtainly improved

since the time of the Divorce Master's hearing. She not only began receiving alimony as

a source of income but she also was approved to receive SSA benefits. Wife testified
t
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that she maved to Florida and lived with her Mother after the divorce. Afier Wife's
mother died, she received an ipheritance of $8,000,00. Wife also stated that in 2005
when she filed for divorce she was in a relationship with another man, We find that the
evidence does not establish that a substantial change in ¢ircumstances oc_’curred'which
justify extending alimony payments. |

On the other hand, Husband testified that he was assisting his daughter
{inanciaily with her car payments and Interest on her undergraduate student loans, Tn
addition, since his mother passed away, Husband has been contributing towurds the
support if his father who has Alzheimer's disease and was not suffering from the disease
02010, Husband also denied that he has an extramarital affair,

We do not believe that an extension of alintony payments is warranted
since Wife was not working at the time of settlement and subseguently reveived an
income through SSA benefits. Further, Wife would not have been owed spousal support
due 10 her extramaital affair. In fashioning an award that is fais and nop-confiscatory to
the parties under the circumstances, we believe that Wife is not enﬁﬂe&fto an extension of
alimony.

In her Petition, Wife also requests that the QDRO languéga specify that
the costs for the sucvivor annuity be paid from Husband’s portion of the pension. Atthe
outset we note that e “determination of marital property rights through., settlement

agreements has fong been permitied, and even encouraged...(and any settlement

agreements) are governed by the same rules of law as used in determining the validity of

contracts, Absent fraud, _mis:eprcsentation, or duress, parties are generally bound by the
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terms of their agreements. Adams v Adams, 848 A.2d 991, 993 (Pa. Super.

2004)(citations omitted). ‘
Al the time of the Divorce Master's hearing, the parties &g{rﬁﬂd that Wile
would be entitled to fifty (50%) percent of the martial value of the pension. [N.T,, p. 12]
Wife's attomey stated that Wife may be able 10 elect a survivor annuity with regards to
her portion of the annuity. IN.T., p. 13) If Wife elects the survivor annuity, *we would

have to redo the percentages in order to effectuate an equitable distribution because

obviously Mr. Alza wounld recelve less in his ovarall pension benefit.” Id In addition,

counsel for the parties asked to keep the record open and for the assnstancc of the Divoree -

Master in addressing the issue. [N.T., p. 14] The Divoree Master agreed to hold the
record open *until 1 have actual confirmation from both counsel that it"s okay to file it.”
fd. Further, the Master agreed to hold a conference or post-hearing meeting to discuss
the same. Jd, The Master's Report and Recommendation was filed on é.{ay 53,2010 10
which Wife filed Exceptions on May 28, 2010 stating that the Master er:recl in filing his
Report and Recommcndatipn prior to the finalization of the QDRO, hawever, Wife's
exoeptions were never pursued. Additionally, since Wife chose the option 1o receive &
survivor annuity which would create & reduction in Husband's annuity, we believe that
any costs associated thereto should be paid by Wife.

In light of the foregoing, we enter the following Order:
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QRDER
Sl ng
AND NOW, this | day of February 2013, afler hearing 'and upon
consideration of Plaintifl’s Petition for Special Releif and the response thereto, it
is hereby QRDERED that PlaintifT’s Petition is DENIED.
BY THE COURT:

STEPHEN M. HIGGINS, J.

cc:  Nicholas J. Masington, Esquire A B
Martricia O’Donnell McLaughlin, Esquire
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