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��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�GHQLDO�RI�D�SHWLWLRQ�IRU�ZULW�RI�FHUWLRUL� ILOHG

ZLWK� WKH� 3KLODGHOSKLD� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV�� � $SSHOODQW� ZDV

FRQYLFWHG�RI�NQRZLQJ�DQG�LQWHQWLRQDO�SRVVHVVLRQ�RI�FRFDLQH��DQG�FRQWHQGV�RQ

DSSHDO� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� VXSSUHVV� WKH� FRFDLQH� VHL]HG

ZKHQ� SROLFH� XQFRQVWLWXWLRQDOO\� GHWDLQHG� KLP� ZLWKRXW� SUREDEOH� FDXVH� RU

UHDVRQDEOH�VXVSLFLRQ�� �$SSHOODQW� IXUWKHU�DOOHJHV� WKDW�HYHQ� LI� WKH�SROLFH�KDG

UHDVRQDEOH�VXVSLFLRQ�IRU�D�VWRS��WKH�VXEVHTXHQW�VHDUFK�RI�KLV�SHUVRQ�ZDV�QRW

ZDUUDQWHG���:LWK�WKLV�ODWWHU�DVVHUWLRQ�ZH�DJUHH��DQG�WKHUHIRUH�UHYHUVH�

��� 7KH� IDFWV� RI� WKLV� FDVH� DUH� DV� IROORZV�� � )ROORZLQJ� VXUYHLOODQFH� RI� WKH

UHVLGHQFH� DW� ����� 6�� ��QG� 6WUHHW� LQ� 3KLODGHOSKLD� ZKLFK� DQRQ\PRXV

FRPSODLQWV�KDG� LGHQWLILHG� DV� WKH� VLWH� RI� D� GUXJ� WUDIILFNLQJ� RSHUDWLRQ�� SROLFH

DUUHVWHG�WZR�SHUVRQV�IRU�QDUFRWLFV�YLRODWLRQV�RQ�0DUFK����DQG������������2Q

$SULO����������DW�DSSUR[LPDWHO\������S�P���SROLFH�REVHUYHG�D�PDQ�HQWHULQJ
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WKH�SUHPLVHV�DQG�OHDYLQJ�DSSUR[LPDWHO\�WZR�PLQXWHV�ODWHU���$ERXW�RQH�KRXU

ODWHU��D�ZRPDQ�HQWHUHG�WKH�KRXVH�DQG�TXLFNO\�OHIW�� �$W�DSSUR[LPDWHO\�����

S�P��� $SSHOODQW� ZDV� REVHUYHG� E\� D� VXUYHLOODQFH� RIILFHU� ZKR� GHVFULEHG� KLV

DFWLRQV��DV�IROORZV�

>$SSHOODQW@� ZDONHG� XS�� NQRFNHG� RQ� WKH� GRRU�� HQWHUHG�
$SSUR[LPDWHO\� WZR� PLQXWHV� ODWHU�� KH� H[LWHG�� � ,� EHOLHYH� ,� VDZ
VRPHWKLQJ�LQ�KLV�KDQG�EXW��DJDLQ��LW�ZDV�FORVHG���+H�WKHQ�SODFHG
LW�LQ�KLV�SRFNHW�

�1�7��6XSSUHVVLRQ�����������DW��������� �$SSHOODQW� WKHQ�HQWHUHG�KLV�YHKLFOH

DQG�GURYH�DZD\�

��� $SSHOODQW� ZDV� IROORZHG�� SXOOHG� RYHU�� UHPRYHG� IURP� KLV� YHKLFOH� DQG

SDWWHG� GRZQ�� )URP� WKH� VDPH� SRFNHW� LQWR� ZKLFK� $SSHOODQW� KDG� SODFHG� KLV

KDQG�DIWHU�HPHUJLQJ�IURP������6����QG�6WUHHW��WKH�RIILFHU�ZKR�FRQGXFWHG�WKH

SDW� GRZQ� UHWULHYHG� WZR� SODVWLF� SDFNHWV� FRQWDLQLQJ� FUDFN� FRFDLQH�� � $W� WKH

VXSSUHVVLRQ� KHDULQJ�� WKH� SROLFH� RIILFHU� WHVWLILHG� LQ� UHVSRQVH� WR� WKH

SURVHFXWRU¶V�TXHVWLRQ�WKDW�WKH�VHDUFK�KDG�EHHQ�FRQGXFWHG�IRU�ZHDSRQV�

��� :KHQ�UHYLHZLQJ�DQ�RUGHU�GHQ\LQJ�D�PRWLRQ�WR�VXSSUHVV�HYLGHQFH��WKLV

&RXUW� PXVW� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� IDFWXDO� ILQGLQJV�

LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV� RI� WKH� WULDO� FRXUW�� � &RPPRQZHDOWK� Y�

)LW]SDWULFN������$��G�����������3D��6XSHU����������:H�PD\�RQO\�FRQVLGHU

HYLGHQFH� RI� WKH� &RPPRQZHDOWK¶V� ZLWQHVVHV� DQG� VR� PXFK� RI� WKH� HYLGHQFH

SUHVHQWHG� E\� WKH� GHIHQGDQW� ZKLFK� UHPDLQV� XQFRQWUDGLFWHG� ZKHQ� IDLUO\

UHDGLQJ� WKH� UHFRUG�DV� D�ZKROH�� �,G�� � 6LQFH�$SSHOODQW� DOOHJHV� WKDW� WKH� VWRS

DQG� WKH� IULVN� ZHUH� ERWK� XQODZIXO�� ³>Z@H� PXVW� H[DPLQH� WKH� LQYHVWLJDWLQJ
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RIILFHU¶V� DFWLRQV� DW� WZR� OHYHOV� RI� LQTXLU\�� WKH� OHJDOLW\� RI� WKH� VWRS�� DQG� WKH

SURSULHW\� RI� WKH� RIILFHU>¶V@� DFWLRQV� VXEVHTXHQW� WR� WKH� VWRS�´

&RPPRQZHDOWK�Y��-DFNVRQ������$��G�����������3D��6XSHU����������$IWHU

FRPSOHWLQJ�VXFK�DQ�DQDO\VLV��LW�LV�FOHDU�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�UHIXVLQJ

WR�VXSSUHVV�WKH�HYLGHQFH�LQ�WKLV�FDVH�

��� &RQWUDU\� WR� WKH� &RPPRQZHDOWK¶V� DVVHUWLRQ�� XQGHU� 3HQQV\OYDQLD� ODZ

WKH�SROLFH�GLG�QRW�KDYH�SUREDEOH�FDXVH�WR�DUUHVW�$SSHOODQW���³3UREDEOH�FDXVH

MXVWLI\LQJ� D� ZDUUDQWOHVV� DUUHVW� LV� GHWHUPLQHG� E\� WKH� µWRWDOLW\� RI� WKH

FLUFXPVWDQFHV�¶´� �&RPPRQZHDOWK�Y��%DQNV�� ����3D�� ����� ����� ����$��G

����� �������� �������TXRWLQJ� ,OOLQRLV� Y�� *DWHV�� ���� 8�6�� ����� ���� 6�&W�

���������/�(G��G���������������:KHUH�WKH�IDFWV�DQG�FLUFXPVWDQFHV�ZLWKLQ�D

SROLFH�RIILFHU¶V�NQRZOHGJH�ZRXOG�ZDUUDQW�D�SHUVRQ�RI� UHDVRQDEOH�FDXWLRQ� WR

EHOLHYH�WKDW�DQ�RIIHQVH�KDV�EHHQ�FRPPLWWHG��SUREDEOH�FDXVH�W\SLFDOO\�H[LVWV�

&RPPRQZHDOWK� Y�� /HFKQHU�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

+RZHYHU��³PRUH�WKDQ�D�PHUH�VXVSLFLRQ�RU�D�JRRG�IDLWK�EHOLHI�RQ�WKH�SDUW�RI

WKH�SROLFH�RIILFHU´�LV�UHTXLUHG���,G�

��� ,Q� WKH� FDVH� EHIRUH� XV�� $SSHOODQW� HQWHUHG� D� KRXVH� WKDW� ZDV� XQGHU

VXUYHLOODQFH� DQG� ZDV� VHHQ� OHDYLQJ� DSSUR[LPDWHO\� WZR� PLQXWHV� ODWHU�� � 7KH

VXUYHLOODQFH�RIILFHU�WKRXJKW�KH�VDZ�VRPHWKLQJ�LQ�$SSHOODQW¶V�KDQG�EXW�FRXOG

QRW�EH�FHUWDLQ���7KHVH�IDFWV�GR�QRW�FRQVWLWXWH�SUREDEOH�FDXVH���6HH�%DQNV�

VXSUD�
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��� 7KLV�FDVH� LV� GLVWLQJXLVKDEOH� IURP�&RPPRQZHDOWK�Y��%XUQVLGH�� ���

$��G�����������3D��6XSHU���������FLWHG�E\�WKH�&RPPRQZHDOWK�LQ�VXSSRUW�RI

WKH�SURSRVLWLRQ�WKDW�D�YHWHUDQ�RIILFHU�FDQ�LGHQWLI\�LOOHJDO�GUXJ�DFWLYLW\�VRRQHU

WKDQ�D�OD\SHUVRQ��7KHUH��DQ�RIILFHU�REVHUYHG�WKH�GHIHQGDQW�ZLWK�D�KDQGIXO�RI

VPDOO� EOXH� SODVWLF� SDFNHWV� RI� WKH� W\SH� KH� NQHZ� IURP� H[SHULHQFH� ZHUH

FRPPRQO\�XVHG�WR�SDFNDJH�FRFDLQH���+HUH�QR�UHFRJQLWLRQ�IDFWRU�ZDV�LQYROYHG

DV� � WKH� RIILFHU� ZDV� XQDEOH� WR� DVFHUWDLQ� ZKHWKHU� $SSHOODQW� ZDV� KROGLQJ

DQ\WKLQJ�DW�DOO���)XUWKHU��WKH�&RPPRQZHDOWK�KDV�RIIHUHG�QR�DXWKRULW\�IRU�WKH

SURSRVLWLRQ�WKDW�SUREDEOH�FDXVH�WR�DUUHVW�DQ�DOOHJHG�GUXJ�EX\HU�H[LVWV�XQGHU

FLUFXPVWDQFHV�VLPLODU�WR�WKRVH�ZKLFK�DSSO\�WR�GUXJ�GHDOHUV�REVHUYHG�LQ�WKH

DFW�RI�GLVWULEXWLQJ�GUXJV���6HH��H�J���&RPPRQZHDOWK�Y��6WURXG������$��G

������ ����� �3D�� 6XSHU�� ������SROLFH� KDG� SUREDEOH� FDXVH� WR� DUUHVW� GUXJ

GHDOHU�ZKR�ZDV� WZLFH�REVHUYHG�H[FKDQJLQJ�IRU� FDVK�REMHFWV� UHPRYHG� IURP

KLV� VKRH��� &RPPRQZHDOWK� Y�� &UDPXWROD�� ���� $��G� ������ ����� �3D�

6XSHU�� ������GHIHQGDQW� DUUHVWHG� IRU� GHDOLQJ� GUXJV� IURP� KHU� KRPH� DIWHU

ZDUUDQW� ZDV� REWDLQHG� DV� D� UHVXOW� RI� VXUYHLOODQFH��� &RPPRQZHDOWK� Y�

0RQWDYR�� ���� $��G� ����� ���� �3D�� 6XSHU���� DSSHDO� GHQLHG�� ���� $��G� ���

�3D��������VDPH���&RPPRQZHDOWK�Y��'HQQLV������$��G�������������3D�

6XSHU���������DSSHDO�GHQLHG������$��G������3D��������SROLFH�KDG�SUREDEOH

FDXVH�WR�DUUHVW�GHIHQGDQW�ZKR�DWWHPSWHG�WR�IOHH�DIWHU�PDNLQJ�DQ�H[FKDQJH

LQ�GRRUZD\�RI�NQRZQ�GUXJ�KRXVH��
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��� ,Q�6WURXG�� VXSUD�� WKLV� &RXUW� UHLWHUDWHG� WKH� SURSRVLWLRQ� WKDW� ³>H@YHU\

FRPPHUFLDO� WUDQVDFWLRQ� EHWZHHQ� FLWL]HQV� RQ� D� VWUHHW� FRUQHU� ZKHQ

XQLGHQWLILHG� SURSHUW\� LV� LQYROYHG� GRHV� QRW� JLYH� ULVH� WR� SUREDEOH� FDXVH� WR

DUUHVW�´� �6WURXG������$��G�DW�������LQWHUQDO� FLWDWLRQV�RPLWWHG��� � ,W� IROORZV

WKDW� ZKHQ� QR� WUDQVDFWLRQ� LV� REVHUYHG�� SUREDEOH� FDXVH� WR� DUUHVW� VRPHRQH

HQWHULQJ�D�KRXVH�WKDW�KDSSHQV�WR�EH�XQGHU�VXUYHLOODQFH�LV�ODFNLQJ�

��� +RZHYHU�� GHVSLWH� WKH� DEVHQFH�RI� SUREDEOH� FDXVH� WR� DUUHVW� $SSHOODQW�

WKH�RIILFHUV�GLG�KDYH�UHDVRQDEOH�VXVSLFLRQ�WR�VWRS�KLP���,W�LV�ZHOO�HVWDEOLVKHG

WKDW�D�SROLFH�RIILFHU��UHO\LQJ�RQ�VSHFLILF�DQG�DUWLFXODEOH� IDFWV�ZKLFK��LI�WDNHQ

WRJHWKHU� ZLWK� UDWLRQDO� LQIHUHQFHV� IURP� WKRVH� IDFWV�� UHDVRQDEO\� ZDUUDQW� D

EHOLHI� WKDW� FULPLQDO� DFWLYLW\� LV� DIRRW�� FDQ� ODZIXOO\� PDNH� DQ� LQYHVWLJDWRU\

7HUU\��VWRS���&RPPRQZHDOWK�Y��0DUWLQH]������$��G�����������3D��6XSHU�

�������DSSHDO�GHQLHG������$��G�����3D����������7KH�IDFWV�DQG�FLUFXPVWDQFHV

VXUURXQGLQJ� WKLV� FDVH� JLYH� ULVH� WR� D� EHOLHI� LQ� WKH� RFFXUUHQFH� RI� FULPLQDO

FRQGXFW�

���� 7KH�SROLFH�KDG�UHFHLYHG�DW�OHDVW�IRXU�FLWL]HQ�FRPSODLQWV�UHJDUGLQJ�GUXJ

VDOHV�RFFXUULQJ�DW������6����QG�6WUHHW���:KLOH�FRQGXFWLQJ�VXUYHLOODQFH�RI�WKH

SURSHUW\�� SROLFH� KDG� DUUHVWHG� WZR� GUXJ� SXUFKDVHUV� WKH� ZHHNHQG� SULRU� WR

$SSHOODQW¶V�DUUHVW���2Q�WKH�GD\�$SSHOODQW�ZDV�DUUHVWHG��WKH�SROLFH�REVHUYHG

WZR�RWKHU�LQGLYLGXDOV�HQWHU�DQG�H[LW�WKH�SURSHUW\�DIWHU�RQO\�D�IHZ�PLQXWHV�±

D� PDOH� DW� ����� S�P�� DQG� D� IHPDOH� DW� ����� S�P�� � :KHQ� WKH� SROLFH� VDZ

����������������������������������
��7HUU\�Y��2KLR������8�6��������6�&W�����������/�(G��G�������������
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$SSHOODQW� GR� WKH� VDPH� DW� DSSUR[LPDWHO\� ����� S�P��� WKH\� KDG� UHDVRQDEOH

VXVSLFLRQ� WR� VWRS� KLP� IRU� LQYHVWLJDWLYH� SXUSRVHV�� VLQFH� LQ� WKH� H\HV� RI� D

WUDLQHG� RIILFHU�� WKH� VXUURXQGLQJ� FLUFXPVWDQFHV� JLYH� ULVH� WR� UHDVRQDEOH

VXVSLFLRQ�WKDW�FULPLQDO�DFWLYLW\�LV�DIRRW���6HH�0DUWLQH]������$��G�DW�����

���� $SSHOODQW�UHOLHV�RQ�&RPPRQZHDOWK�Y��0HOHQGH]������3D����������

$��G� ���� ������� WR� VXSSRUW� KLV� DVVHUWLRQ� WKDW� WKH� SROLFH� GLG� QRW� KDYH

UHDVRQDEOH�VXVSLFLRQ�WR�VWRS�KLP���6XFK�UHOLDQFH�LV�PLVSODFHG���,Q�0HOHQGH]

WKH�³>S@ROLFH�KDG�REVHUYHG�QR�FULPLQDO�DFWLYLW\�RQ�WKH�SDUW�RI�0HOHQGH]��EXW

VWRSSHG� DQG� VHDUFKHG� KHU� EHFDXVH� VKH� ZDV� D� VXVSHFW� LQ� D� IHORQ\

LQYHVWLJDWLRQ�´��,G��DW����������$��G�DW�������7KH�FDVH�EHIRUH�XV�LV�HQWLUHO\

GLVWLQJXLVKDEOH� RQ� WKH� EDVLV� RI� ZKDW� WKH� SROLFH� REVHUYHG� DW� WKLV� ORFDWLRQ

LPPHGLDWHO\� SULRU� WR� $SSHOODQW¶V� DUUHVW�� � 7KH� SROLFH� LQ�0HOHQGH]� KDG� QR

³EDVLV�WR�EHOLHYH�WKDW�0HOHQGH]�ZDV�HQJDJHG�LQ�DQ\�FULPLQDO�DFWLYLW\�DW�WKH

WLPH�RI�WKH�VWRS�´�,G��DW����������$��G�DW������ZKLOH�WKH�SROLFH�KHUH�FRXOG

SRLQW�WR�VSHFLILF�DQG�DUWLFXODEOH�IDFWV�ZKLFK�MXVWLILHG�WKH�VWRS�RI�$SSHOODQW�

���� +RZHYHU��DOWKRXJK�UHDVRQDEOH�VXVSLFLRQ�WR�VWRS�$SSHOODQW�H[LVWHG��WKH

VXEVHTXHQW�IULVN�ZDV�QRW�OHJDOO\�MXVWLILHG�

7R� MXVWLI\� D� IULVN� LQFLGHQW� WR� DQ� LQYHVWLJDWRU\� VWRS�� WKH� SROLFH
QHHG� WR� SRLQW� WR�VSHFLILF� DQG� DUWLFXODEOH� IDFWV� LQGLFDWLQJ� WKH
SHUVRQ� WKH\� LQWHQG� WR� IULVN� PD\� EH� DUPHG� DQG� GDQJHURXV�
RWKHUZLVH�� WKH� WDOLVPDQLF� XVH� RI� WKH� SKUDVH� µIRU� RXU� RZQ
SURWHFWLRQ�¶� D� SKUDVH� LQYRNHG� E\� WKH� RIILFHUV� LQ� WKLV� FDVH�
EHFRPHV�PHDQLQJOHVV�

&RPPRQZHDOWK� Y�� 3DWWHUVRQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� �����

�HPSKDVLV�DGGHG���6HH�DOVR�,Q�WKH�,QWHUHVW�RI�6�-���BBB�3D��BBB��BBB�����
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$��G�������� �������³,I��GXULQJ� WKH�FRXUVH�RI�D�YDOLG� LQYHVWLJDWRU\� VWRS�� DQ

RIILFHU�REVHUYHV�XQXVXDO�DQG�VXVSLFLRXV�FRQGXFW�RQ�WKH�SDUW�RI� WKH�VXVSHFW

ZKLFK�OHDGV�KLP�WR�UHDVRQDEO\�EHOLHYH�WKDW�WKH�VXVSHFW�PD\�EH�DUPHG�DQG

GDQJHURXV�� WKH� RIILFHU� PD\� FRQGXFW� D� SDW�GRZQ� RI� WKH� VXVSHFW¶V� RXWHU

JDUPHQWV�IRU�ZHDSRQV�´��

���� :KHQ�WHVWLI\LQJ�DV�WR�ZK\�$SSHOODQW�ZDV�IULVNHG��WKH�RIILFHU�VWDWHG�³IRU

P\� RZQ� SURWHFWLRQ�´� � �1�7�� 6XSSUHVVLRQ� +HDULQJ�� ��������� DW� ����� � :KHQ

DVNHG�ZKDW�KH�ZDV�VHDUFKLQJ�IRU��WKH�RIILFHU�UHVSRQGHG��³)RU�ZHDSRQV���:H

VWRS�SHRSOH�DOO�WKH�WLPH�DQG�WKH\�KDYH�ZHDSRQV�RQ�WKHP���)RU�P\�RZQ

SURWHFWLRQ� DQG�2IILFHU� -RQHV¶� SURWHFWLRQ�´� � �,G���HPSKDVLV� DGGHG��� ,QGHHG�

WKH�WULDO�FRXUW�UHDOL]HG�WKDW�WKH�RIILFHU�GLG�QRW�SDW�$SSHOODQW�GRZQ�IRU�KLV�RZQ

VDIHW\�� EXW� UDWKHU�� WR� UHWULHYH� WKH� GUXJV� KH� EHOLHYHG� ZHUH� LQ� $SSHOODQW¶V

SRFNHW���6HH�1�7��6XSSUHVVLRQ����������DW����

���� ,Q�,Q�WKH�,QWHUHVW�RI�6�-���VXSUD��D�SROLFH�RIILFHU�QRWLFHG�D�JURXS�RI

WZHOYH�PDOHV� VWDQGLQJ� RQ� D� VWUHHW� FRUQHU� LQ� D� KLJK� FULPH� DUHD� NQRZQ� IRU

GUXJ� DFWLYLW\�� DQG� GHWHFWHG� DQ� RGRU� RI� PDULMXDQD� HPDQDWLQJ� IURP� WKHLU

ORFDWLRQ���6�-�������$��G�DW����������:KHQ�KH�ZDV�DEOH�WR�JHW�D�FORVHU�ORRN�

WKH�RIILFHU�REVHUYHG�VHYHUDO�LQGLYLGXDOV�DFWXDOO\�VPRNLQJ�PDULMXDQD���,G��DW

���� � :KHQ� WKH� RIILFHU� DSSURDFKHG�� WKH� JURXS� EHJDQ� WR� GLVEXUVH� DQG� WKH

RIILFHU�VWRSSHG�6�-���,G���2XU�6XSUHPH�&RXUW�IRXQG�WKDW�WKHVH�FLUFXPVWDQFHV

DPRXQWHG�WR�UHDVRQDEOH�VXVSLFLRQ���,G��DW������+RZHYHU��LQ�ILQGLQJ�WKDW�WKH

VXEVHTXHQW�IULVN�ZDV�XQODZIXO��WKH�&RXUW�VWDWHG�
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7KH�UHFRUG�KHUHLQ�LV�GHYRLG�RI�DQ\�HYLGHQFH�WKDW�>WKH�RIILFHU@�KDG
UHDVRQ� WR� EHOLHYH� $SSHOODQW�ZDV� DUPHG� DQG� GDQJHURXV�� � 7KHUH
ZDV� QR� WHVWLPRQ\� WKDW� $SSHOODQW
V� FORWKLQJ� KDG� DQ\� XQXVXDO
EXOJHV� RU� DQ\� WHVWLPRQ\� WKDW� $SSHOODQW� PDGH� DQ\� IXUWLYH
PRYHPHQWV�JLYLQJ�ULVH�WR�>WKH�RIILFHU¶V@�VXVSLFLRQV�WKDW�$SSHOODQW
ZDV�DUPHG�DQG�GDQJHURXV�

,G��DW����

���� 6LPLODUO\��WKHUH�LV�QR�VXFK�WHVWLPRQ\�LQ�WKH�FDVH�EHIRUH�XV�

���� 7KH� &RPPRQZHDOWK¶V� UHOLDQFH� RQ� 3DWWHUVRQ�� VXSUD�� WR� MXVWLI\� WKH

SDWGRZQ� LV�PLVSODFHG�� � 7KHUH� WKH� IULVN� RFFXUUHG� ZKHQ� WKH� GHIHQGDQW� ZDV

VWRSSHG� DIWHU�PDNLQJ� D� GLVWXUEDQFH� GXULQJ� WKH� HDUO\�PRUQLQJ� KRXUV� LQ� DQ

DOOH\�EHKLQG�D�NQRZQ�FUDFN�KRXVH����+HUH��$SSHOODQW��D�VXVSHFWHG�SXUFKDVHU

RI�GUXJV��ZDV�VWRSSHG�LQ�KLV�RZQ�YHKLFOH�GXULQJ�WKH�HDUO\�HYHQLQJ�KRXUV�RQ�D

SXEOLF� VWUHHW�� �7KHUH�ZDV�QR� WHVWLPRQ\�� DQG�QR�HYLGHQFH�ZKDWVRHYHU�� WKDW

$SSHOODQW� ZDV� D� GHDOHU� LQYROYHG� LQ� GUXJ� WUDIILFNLQJ�� &RPSDUH

&RPPRQZHDOWK�Y��+DOO������$��G�����������3D��6XSHU���������IULVN�ODZIXO

ZKHUH�GHIHQGDQW�DSSURDFKHG�RIILFHU�ZLWK�KLV�KDQG�LQ�KLV�SRFNHW�DQG�UHIXVHG

WR� UHPRYH� LW��� � ³7KH� DEVHQFH� RI� DQ\� VSHFLILF�� DUWLFXODEOH� IDFWV� HVWDEOLVKLQJ

WKDW�$SSHOODQW�ZDV�DUPHG�DQG�GDQJHURXV�UHQGHUV�WKH�IULVN�XQODZIXO�´��6�-��

����$��G�DW�����IRRWQRWH�RPLWWHG��

���� 6LQFH�WKH�VHDUFK�RI�$SSHOODQW�ZDV�XQODZIXO��DQ\�HYLGHQFH�REWDLQHG�DV

D�UHVXOW�WKHUHRI�VKRXOG�KDYH�EHHQ�VXSSUHVVHG�DV�³IUXLW�RI�WKH�SRLVRQHG�WUHH�´

6HH�:RQJ�6XQ�Y��8QLWHG�6WDWHV������8�6����������6�&W���������/�(G��G

�����������
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���� ,I�WKH�UHDVRQV�IRU�WKH�IULVN�JLYHQ�E\�WKH�RIILFHU�LQ�WKLV�FDVH�KDG�EHHQ

IRXQG�WR�EH�VXIILFLHQW��LW� IROORZV�WKDW�WKH�SROLFH��DIWHU�VWRSSLQJ�DQ\�YHKLFOH�

FRXOG�UHPRYH�WKH�GULYHU�RU�SDVVHQJHUV�DQG�FRQGXFW�D�IULVN�VLQFH�WKH�RIILFHUV

³VWRS�SHRSOH�DOO�WKH�WLPH�>ZKR@�KDYH�ZHDSRQV�RQ�WKHP�´���1�7��6XSSUHVVLRQ

KHDULQJ����������DW�������:KLOH�WKLV�&RXUW�DFNQRZOHGJHV�WKH�LPSRUWDQFH�RI

SURWHFWLQJ�SROLFH�RIILFHUV�LQ�WKH�SHUIRUPDQFH�RI�WKHLU�GXWLHV��WKH�ODZ�UHTXLUHV

WKDW� DQ� RIILFHU� KDYH� VRPH� UHDVRQ� WR� EHOLHYH� WKDW� D� SDUWLFXODU� VXVSHFW� LV

DUPHG�DQG�GDQJHURXV�

���� ��2UGHU�UHYHUVHG�


