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$SSHOOHHV � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�GDWHG�-XQH���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�

&LYLO�'LYLVLRQ�DW�$XJXVW�7HUP��������1R�������

%()25(��� 32329,&+��6&+,//(5�DQG�%(&.��--�
3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG��������

23,1,21�%<�32329,&+��-�� )LOHG���-XQH���������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG��������

��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�RUGHU�HQWHUHG�RQ�-XQH����������E\�WKH�&RXUW

RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\��ZKLFK� JUDQWHG� DSSHOOHHV¶�PRWLRQ

IRU�D�QHZ�WULDO���,Q�VR�UXOLQJ��WKH�ORZHU�FRXUW�YDFDWHG�D�MXU\�YHUGLFW�LQ�IDYRU

RI�DSSHOODQW�LQ�WKH�DPRXQW�RI�����������������8SRQ�UHYLHZ��ZH�UHYHUVH�DQG

UHPDQG� IRU� HQWU\� RI� MXGJPHQW� LQ� IDYRU� RI� DSSHOODQW� -RDQQ� 0DPPRFFLR�

)XUWKHU��XSRQ�UHPDQG��WKH�ORZHU�FRXUW�PXVW�FRQVLGHU�DSSHOOHHV¶�RXWVWDQGLQJ

PRWLRQV� IRU� UHPLWWLWXU� DQG� DSSHOODQW¶V� RXWVWDQGLQJ� PRWLRQ� IRU� GHOD\

GDPDJHV�
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��� +HUHLQ��DSSHOODQW�TXHVWLRQV�

�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GHQ\LQJ� >DSSHOODQW
V@� PRWLRQ� WR
FRPSHO� WKH� SURWKRQRWDU\� WR� HQWHU� MXGJPHQW� DQG� VWULNH
>DSSHOOHHV¶@� 0RWLRQ� IRU� 3RVW�7ULDO� 5HOLHI� ZKHUH� WKH
>DSSHOOHHV@�GLG�QRW�ILOH�WKHLU�PRWLRQ�ZLWKLQ�WHQ������GD\V�RI
WKH�MXU\
V�YHUGLFW�DV�UHTXLUHG�E\�3D�5�&�3��������F����"

�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� DZDUGLQJ� D� QHZ� WULDO� ZKHUH� WKH
JURXQGV� DVVHUWHG� E\� >DSSHOOHHV@� DQG� UHOLHG� XSRQ� E\� WKH
WULDO� FRXUW� ZHUH� QRW� WLPHO\� DQG� SURSHUO\� UDLVHG� E\
>DSSHOOHHV@� GXULQJ� WKH� WULDO� DV� UHTXLUHG� E\� 3D�5�&�3�
������E����"

�� 'LG�WKH�WULDO�FRXUW�HUU�DQG�DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ
D�QHZ�WULDO�RQ�WKH�JURXQG�WKDW�WKH�>DSSHOOHHV@�GLG�QRW�RZH
D�OHJDO�GXW\�WR�WKH�>DSSHOODQW@"

�� 'LG�WKH�WULDO�FRXUW�HUU�DQG�DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ
D�QHZ�WULDO�RQ�WKH�JURXQG�WKDW�WKHUH�ZDV�D�ODFN�RI�D�FDXVDO
UHODWLRQVKLS� EHWZHHQ� WKH� DFWV� RI� >DSSHOOHHV@� DQG
>DSSHOODQW¶V@�LQMXULHV"

�� 'LG�WKH�WULDO�FRXUW�HUU�DQG�DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ
D� QHZ� WULDO� RQ� WKH� JURXQG� WKDW� WKH� >DSSHOODQW¶V@� RZQ
QHJOLJHQFH�FDXVHG�KHU�LQMXULHV"

�� 'LG�WKH�WULDO�FRXUW�HUU�DQG�DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ
D�QHZ�WULDO�RQ�WKH�JURXQG�WKDW�WKH�YHUGLFW�ZDV�DJDLQVW�WKH
ZHLJKW�RI�WKH�HYLGHQFH"

$SSHOODQW¶V�%ULHI��3����

��� %HIRUH�DGGUHVVLQJ�DSSHOODQW¶V�ILUVW�WZR�DVVHUWLRQV�RI�HUURU��ZH�ZLOO�VHW

IRUWK� WKH� SURFHGXUDO� KLVWRU\� RI� WKH� FDVH�� � 2Q� -DQXDU\� ��� ������ DSSHOODQW�

WKHQ����\HDUV�ROG��VXVWDLQHG�VHULRXV�LQMXULHV�ZKHQ�VKH�IHOO�IURP�D�ODGGHU�LQ�D

IUHLJKW� HOHYDWRU� VKDIW� LQ� WKH� EXLOGLQJ� ORFDWHG� DW� ����� 0DUNHW� 6WUHHW�

3KLODGHOSKLD�� � $W� WKH� WLPH� RI� KHU� IDOO�� VKH� ZDV� HPSOR\HG� DV� DQ� HOHYDWRU

PHFKDQLF�E\�$PWHFK�5HOLDEOH�(OHYDWRU�&RPSDQ\���$PWHFK���
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��� 2Q� 6HSWHPEHU� ��� ������ DSSHOODQW� ILOHG� KHU� FRPSODLQW� LQ� ZKLFK� VKH

DOOHJHG� QHJOLJHQFH� RQ� WKH� SDUW� RI� DSSHOOHH� ����� 0DUNHW� 3DUWQHUVKLS�� WKH

RZQHU�RI�WKH�EXLOGLQJ��DQG�DSSHOOHH�+HLWPDQ�3HQQV\OYDQLD�0DQDJHPHQW�,QF��

WKH� EXLOGLQJ� PDQDJHU�� � $SSHOODQW
V� FODLPV� ZHUH� WULHG� EHIRUH� D� MXU\� IURP

-DQXDU\� ���)HEUXDU\� ��� ������ DQG� WKH� +RQRUDEOH� 3DXO� 5LEQHU� RI� WKH

3KLODGHOSKLD�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV�SUHVLGHG��

��� 2Q�)HEUXDU\����������WKH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI�DSSHOODQW

DQG�DJDLQVW�DSSHOOHHV���7KH�MXU\�IRXQG�WKDW�WKH�DSSHOOHHV�ZHUH�QHJOLJHQW�DQG

WKDW�WKHLU�QHJOLJHQFH�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�DSSHOODQW
V�LQMXULHV�

7KH� MXU\� DOVR� H[SUHVVO\� GHWHUPLQHG� WKDW� DSSHOODQW� ZDV� QRW� FRQWULEXWRULO\

QHJOLJHQW���7KH�MXU\�WKHQ�DZDUGHG�GDPDJHV�LQ�WKH�DPRXQW�RI������������WR

DSSHOODQW�

��� 2Q� )HEUXDU\� ���� ������ DSSHOODQW� ILOHG� D� SHWLWLRQ� IRU� GHOD\� GDPDJHV

SXUVXDQW�WR�3D�5�&�3��������7KH�SHWLWLRQ�UHTXHVWHG�WKDW�WKH�MXU\�YHUGLFW�EH

PROGHG� WR� UHIOHFW� WKH� DGGLWLRQ� RI� GDPDJHV� IRU� GHOD\� LQ� WKH� DPRXQW� RI

������������ IRU� D� WRWDO� YHUGLFW� RI� ��������������� �2Q� )HEUXDU\� ���� �����

DSSHOOHHV� ILOHG� WKHLU� RSSRVLWLRQ� WR� DSSHOODQW
V� SHWLWLRQ� IRU� GHOD\� GDPDJHV�

6LQFH� WKH� ORZHU� FRXUW� RUGHUHG� D� QHZ� WULDO�� DSSHOODQW¶V� SHWLWLRQ� IRU� GHOD\

GDPDJHV�KDV�QRW�EHHQ�DGMXGLFDWHG�� �6HH�3D�5�&�3������F�����L�� �MXGJPHQW

����������������������������������
���$SSHOOHHV�MRLQHG�DSSHOODQW¶V�HPSOR\HU�$PWHFK�DV�DQ�DGGLWLRQDO�GHIHQGDQW�
+RZHYHU��VXPPDU\�MXGJPHQW�ZDV�HQWHUHG�LQ�IDYRU�RI�$PWHFK�SULRU�WR�WULDO�
,Q� DGGLWLRQ�� GHIHQGDQWV�$ODVND�3HUPDQHQW� )XQG�&RUS���:LOVKLUH� $VVRFLDWHV�
,QF���1037�������,QF��������*7��,QF���DQG�+HLWPDQ�)LQDQFLDO�6HUYLFHV��/WG��
ZHUH�GLVPLVVHG�E\�VWLSXODWLRQ�SULRU�WR�WULDO�
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PD\�QRW�EH�HQWHUHG�RQ�D�PRWLRQ�IRU�GHOD\�GDPDJHV�XQWLO�DOO�WLPHO\�SRVW�WULDO

PRWLRQV�KDYH�EHHQ�GHFLGHG��

��� 2Q�)HEUXDU\�����������WKH��&RXUW�RI�&RPPRQ�3OHDV�&LYLO�7ULDO�'LYLVLRQ

&LYLO�7ULDO�:RUNVKHHW���ZKLFK�ZDV�SUHSDUHG�E\�WKH�WULDO�MXGJH�RQ�)HEUXDU\���

������ DQG� ZKLFK� VHW� IRUWK� WKH� MXU\¶V� YHUGLFW�� ZDV� GRFNHWHG� ZLWK� WKH

3KLODGHOSKLD�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV���2Q�)HEUXDU\�����������WZHOYH

GD\V�DIWHU�WKH�MXU\�UHQGHUHG�WKHLU�YHUGLFW�LQ�RSHQ�FRXUW�DQG�EHIRUH�DSSHOOHHV

ILOHG�WKHLU�SRVW�YHUGLFW�PRWLRQV��DSSHOODQW�ILOHG�D�SUDHFLSH�WR�HQWHU�MXGJPHQW

DJDLQVW� DSSHOOHHV� SXUVXDQW� WR� 3D�5�&�3�� ���������D��� � +RZHYHU�� WKH

SURWKRQRWDU\�UHIXVHG�WR�GR�VR���2Q�)HEUXDU\�����������DSSHOOHHV�ILOHG�WKHLU

PRWLRQ�IRU�SRVW�WULDO�UHOLHI�UHTXHVWLQJ�MXGJPHQW�Q�R�Y���RU��LQ�WKH�DOWHUQDWLYH�

D� QHZ� WULDO�� � 7KDW� VDPH� GD\�� DSSHOODQW� ILOHG� D� PRWLRQ� WR� FRPSHO� WKH

SURWKRQRWDU\�WR�HQWHU�MXGJPHQW�DQG�WR�VWULNH�DSSHOOHHV
�PRWLRQ�IRU�SRVW�WULDO

UHOLHI� DV� XQWLPHO\� ILOHG�� � 7KH� ORZHU� FRXUW� H[SUHVVO\� UHMHFWHG� DSSHOODQW¶V

DUJXPHQW�WKDW�DSSHOOHHV¶�SRVW�WULDO�PRWLRQV�ZHUH�XQWLPHO\�

��� 2Q� -XQH� ��� ������ WKH� FRXUW� HQWHUHG� DQ� RUGHU� JUDQWLQJ� DSSHOOHHV


PRWLRQ� IRU� SRVW�WULDO� UHOLHI� DQG� GLUHFWLQJ� WKDW� D� QHZ� WULDO� EH� VFKHGXOHG�

$SSHOODQW�ILOHG�WKLV�DSSHDO�IURP�WKDW�RUGHU��

����������������������������������
�� � 7KH� ORZHU� FRXUW� GLG�QRW� H[SUHVVO\� GHQ\�DSSHOOHHV¶� UHTXHVW� IRU� MXGJPHQW
Q�R�Y���+RZHYHU��WKH�GHQLDO�RI�WKDW�PRWLRQ�LV�LPSOLHG�E\�WKH�FRXUW¶V�JUDQW�RI�D
QHZ�WULDO�RQO\���)XUWKHU��WKH�PRWLRQ�IRU�MXGJPHQW�Q�R�Y��LV�GHHPHG�GHQLHG�E\
RSHUDWLRQ�RI�ODZ���6HH�3D�5�&�3������������E����:H�QRWH�WKDW�DSSHOOHHV�KDYH
QRW�DSSHDOHG�WKH�GHQLDO�RI�WKHLU�UHTXHVW�IRU�MXGJPHQW�Q�R�Y�
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��� $SSHOODQW� ILUVW� FRPSODLQV� WKDW� WKH� ORZHU� FRXUW� HUUHG� LQ� GHQ\LQJ� KHU

PRWLRQ�WR�FRPSHO�WKH�SURWKRQRWDU\�WR�HQWHU� MXGJPHQW�RQ�WKH�MXU\¶V�YHUGLFW

DQG� VWULNH� DSSHOOHHV¶� SRVW�WULDO� PRWLRQV�� � 8SRQ� UHYLHZ�� ZH� DJUHH� ZLWK

DSSHOODQW¶V�DVVHUWLRQ�WKDW�WKH�SURWKRQRWDU\�ZDV�UHTXLUHG�WR�HQWHU� MXGJPHQW

LQ�KHU�IDYRU�XSRQ�WKH�ILOLQJ�RI�KHU�SUDHFLSH�RQ�)HEUXDU\������������:H�DOVR

DJUHH�WKDW�DSSHOOHHV¶�SRVW�WULDO�PRWLRQV�ZHUH�XQWLPHO\�ILOHG���+RZHYHU��ZH�GR

QRW�DJUHH�WKDW�WKH�ORZHU�FRXUW�ZDV�UHTXLUHG�WR�VWULNH�WKH�PRWLRQV�

���� 3D�5�&�3�� ���������D�� LV� FOHDU�� � ³>7@KH� SURWKRQRWDU\� VKDOO�� XSRQ

SUDHFLSH�RI�D�SDUW\������HQWHU�MXGJPHQW�XSRQ�WKH�YHUGLFW�RI�D�MXU\�������LI��D�

QR� WLPHO\� SRVW�WULDO� PRWLRQ� LV� ILOHG>�@´� � 3D�5�&�3�� ������D�� LV� DOVR� FOHDU�

³3RVW�7ULDO�PRWLRQV�VKDOO�EH�ILOHG�ZLWKLQ�WHQ�GD\V�DIWHU�����YHUGLFW��GLVFKDUJH

RI� WKH� MXU\� EHFDXVH� RI� LQDELOLW\� WR� DJUHH�� RU� QRQVXLW� LQ� WKH� FDVH� RI� D� MXU\

WULDO>�@´� � 3UHVHQWO\�� DSSHOOHHV� GLG� QRW� ILOH� WKHLU�PRWLRQV� IRU� SRVW�WULDO� UHOLHI

XQWLO�)HEUXDU\�����������WKLUWHHQ�GD\V�DIWHU�WKH�MXU\�UHQGHUHG�LWV�YHUGLFW�LQ

DSSHOODQW¶V� IDYRU�� � 7KHUHIRUH�� QR� WLPHO\� SRVW�WULDO� PRWLRQ� ZDV� ILOHG� ZKHQ

DSSHOODQW�ILOHG�KHU�SUDHFLSH�RQ�)HEUXDU\�����������WKH�GD\�EHIRUH�DSSHOOHHV¶

XQWLPHO\� SRVW�WULDO� PRWLRQ� ZDV� ILOHG�� � $FFRUGLQJO\�� WKH� SURWKRQRWDU\� ZDV

UHTXLUHG�WR�SHUIRUP�KLV�PLQLVWHULDO�WDVN�DQG�HQWHU�MXGJPHQW�RQ�WKH�YHUGLFW�

���� 7KH� ORZHU� FRXUW� FLWHV� 3DSDOLD� Y�� 0RQWRXU� $XWR� 6HUYLFH� &R��� ���

$��G������3D�6XSHU���������LQ�VXSSRUW�RI�LWV�KROGLQJ�WKDW�WKH�WHQ�GD\�SHULRG

IRU�ILOLQJ�DSSHOOHHV¶�SRVW�WULDO�PRWLRQV�DV�VHW�IRUWK�LQ�3D�5�&�3��������F��GLG

QRW�EHJLQ�WR�UXQ�XQWLO�)HEUXDU\�����������ZKHQ� WKH� ³&LYLO�7ULDO�:RUNVKHHW´
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ZDV�GRFNHWHG�ZLWK�WKH�3KLODGHOSKLD�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV����7KXV�

WKH�WULDO�FRXUW�VXEPLWV�WKDW�DSSHOOHHV¶�SRVW�WULDO�PRWLRQ�ZDV�WLPHO\�EHFDXVH�LW

ZDV� ILOHG� RQO\� VHYHQ� GD\V� DIWHU� WKH� ³&LYLO� 7ULDO� :RUNVKHHW´� ZDV� GRFNHWHG�

:H�GLVDJUHH�DQG�ILQG�WKDW�WKH�KROGLQJ�RI�3DSDOLD��VXSUD��GRHV�QRW�FRQWURO

WKH�SUHVHQW�FDVH�

���� ,Q� 3DSDOLD�� VXSUD�� WKH� ORZHU� FRXUW�� SXUVXDQW� WR� 3D�5�&�3�� ����

JUDQWHG� DQ� LQYROXQWDU\� QRQVXLW� DJDLQVW� WKH� SODLQWLIIV� ZKHQ� WKH\� ZHUH

XQSUHSDUHG� WR� SURFHHG� ZLWK� WKH� WULDO� RQ� 2FWREHU� ���� ������� � 7KH� RUGHU

JUDQWLQJ�WKH�QRQVXLW�ZDV�QRW�ILOHG�ZLWK�WKH�SURWKRQRWDU\�XQWLO�1RYHPEHU���

�������2Q�1RYHPEHU�����������SODLQWLIIV��SXUVXDQW�WR�3D�5�&�3��������D�����

ILOHG� D� SRVW�WULDO�PRWLRQ� VHHNLQJ� UHPRYDO� RI� WKH� QRQVXLW�� � 7KH� ORZHU� FRXUW

GHQLHG�WKH�PRWLRQ�

���� 2Q�DSSHDO��WKH�GHIHQGDQW�DUJXHG�WKDW�WKH�SODLQWLIIV¶�DSSHDO�VKRXOG�EH

TXDVKHG�EHFDXVH�WKH\�IDLOHG�WR�ILOH�D�WLPHO\�PRWLRQ�IRU�SRVW�WULDO�UHOLHI���:H

GLVDJUHHG�� �5DWKHU��ZH� UXOHG� WKDW� WKH�SRVW� YHUGLFW�PRWLRQ�ZDV� WLPHO\� ILOHG

EHFDXVH� WKH� WHQ� GD\� SHULRG� IRU� ILOLQJ� D� SRVW�WULDO� PRWLRQ� EHJDQ� XSRQ� WKH

DFWXDO� ILOLQJ� RI� WKH� RUGHU� JUDQWLQJ� WKH� QRQVXLW� RQ� 1RYHPEHU� ��� ������QRW

XSRQ�WKH�DQQRXQFHPHQW�RI�WKH�QRQVXLW�E\�WKH�FRXUW���3DSDOLD������$��G�DW

�����

����������������������������������
� 7KH�QRQVXLW�ZDV�JUDQWHG�EHIRUH�MXU\�VHOHFWLRQ�EHJDQ�
� 6LQFH� WKH� WHQ� GD\� SHULRG� IRU� ILOLQJ� SRVW�YHUGLFW� PRWLRQV� EHJDQ� RQ
1RYHPEHU� ��� ������ DQG� WKH� WHQWK� GD\� WKHUHDIWHU� IHOO� RQ� D� 6DWXUGD\�� WKH
PRWLRQ�ZDV� WLPHO\� ILOHG�RQ�0RQGD\��1RYHPEHU�����������HYHQ� WKRXJK�WKLV
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���� ,Q�WKH�SUHVHQW�FDVH��KRZHYHU��D�MXU\�YHUGLFW�ZDV�HQWHUHG�LQ�RSHQ�FRXUW

EHIRUH�WKH�SDUWLHV���3D�5�&�3��������F�����GRHV�QRW�H[SUHVVO\�UHTXLUH�HQWU\�RI

WKH�YHUGLFW�XSRQ�WKH�GRFNHW�EHIRUH�WKH�WHQ�GD\�SHULRG�EHJLQV�WR�UXQ��DQG�ZH

ZLOO�QRW�MXGLFLDOO\�DPHQG�WKH�UXOH�WR�LQFOXGH�VXFK�D�UHTXLUHPHQW���,Q�3DSDOLD�

���� $��G� DW� ����� WKLV� FRXUW� FLWHG� WR� 3D�5�&�3�� ������F����� LQ� PDNLQJ� LWV

GHFLVLRQ���:H�DUH�FRQYLQFHG�WKDW�VDLG�FLWDWLRQ�ZDV�D�W\SRJUDSKLFDO�HUURU�VLQFH

WKDW�VHFWLRQ�RQO\�DSSOLHV�WR�³D�QRQVXLW� LQ� WKH�FDVH�RI�D� MXU\� WULDO>�@´�DQG� LQ

WKDW�FDVH��WKH�QRQVXLW�ZDV�JUDQWHG�EHIRUH�WULDO���SXUVXDQW�WR�3D�5�&�3������

GXH� WR� WKH� SODLQWLIIV� UHIXVDO� WR� SURFHHG�� � 5DWKHU�� ZH� EHOLHYH� WKH� 3DSDOLD

FRXUW�DFWXDOO\�DSSOLHG�3D�5�&�3��������F�����ZKLFK�SURYLGHV� WKDW� ³3RVW�7ULDO

PRWLRQV�VKDOO�EH�ILOHG�ZLWKLQ�WHQ�GD\V�DIWHU�����������QRWLFH�RI�QRQVXLW�RU�WKH

ILOLQJ�RI�WKH�GHFLVLRQ�RU�DGMXGLFDWLRQ�LQ�WKH�FDVH�RI�D�WULDO�ZLWKRXW�D� MXU\�RU

HTXLW\� WULDO�´� � 7KXV�� WKH� WHQ�GD\� SHULRG� FRXOG� QRW� EHJLQ� WR� UXQ� XQWLO� WKH

QRQVXLW� RUGHU� ZDV� GRFNHWHG� DQG� QRWLFH� ZDV� VHUYHG� SXUVXDQW� WR� 3D�5�&�3�

�����DQG�WKH�3DSDOLDV¶�SRVW�WULDO�PRWLRQ�ZDV�WLPHO\�ILOHG�ZLWKLQ�WHQ�GD\V�IURP

WKH�HQWU\� RI� WKH� RUGHU� RQ� WKH� GRFNHW�� �&I���0F&RUPLFN� Y�� %OXH�&URVV� RI

:HVWHUQ� 3D��� ���� $��G� ��� �3D�6XSHU�� ������ �ZKHUH� FRPSXOVRU\� QRQVXLW

ZDV�HQWHUHG�LQ�QRQ�MXU\�WULDO�DW�WKH�FORVH�RI�SODLQWLIIV¶�FDVH��WHQ�GD\�SHULRG

IRU�ILOLQJ�SRVW�WULDO�PRWLRQV�GLG�QRW�EHJLQ�WR�UXQ�XQWLO�WKH�RUGHU�JUDQWLQJ�WKH

QRQVXLW�ZDV�HQWHUHG�RQ�WKH�GRFNHW�DQG�QRWLFH�ZDV�VHQW��

�������������������������������������������������������������������������������������������������������������
GDWH�ZDV�WZHOYH�GD\V�DIWHU�WKH�RUGHU�ZDV�ILOHG�ZLWK�WKH�SURWKRQRWDU\���6HH
3D�5�&�3������
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���� (YHQ�LI�ZH�DUH�LQFRUUHFW�LQ�RXU�DVVXPSWLRQ�WKDW�3DSDOLD��VXSUD��ZDV

DFWXDOO\�GHFLGHG�EDVHG�XSRQ�WKH�DSSOLFDWLRQ�RI�3D�5�&�3��������F������ZH�DUH

VWLOO� FRQYLQFHG� 3DSDOLD�� VXSUD�� LV� GLVWLQJXLVKDEOH� IURP� WKH� SUHVHQW� FDVH

VLQFH�ZH�DUH�QRW�GHDOLQJ�ZLWK�D�QRQVXLW�EXW��UDWKHU��HQWU\�RI�D�MXU\�YHUGLFW�LQ

RSHQ� FRXUW�� � 7KH� GDWH� XSRQ� ZKLFK� WKH� WHQ�GD\� SHULRG� IRU� ILOLQJ� SRVW�WULDO

PRWLRQV� EHJLQV� WR� UXQ� GLIIHUV� EHWZHHQ� VHFWLRQV� �F����� DQG� �F����� RI� 5XOH

�������EHFDXVH�RI�WKH�SRVVLELOLW\�WKDW�WKH�SDUWLHV�GR�QRW�NQRZ�WKDW�D�GHFLVLRQ

�RU� QRQVXLW�� KDV�EHHQ� UHQGHUHG�DQG� WKH� WHQ�GD\�SHULRG�KDV� EHJXQ� WR� UXQ�

6HH� 3D�5�&�3�� ����� �7ULDO� FRXUW�� VLWWLQJ� ZLWKRXW� D� MXU\�� VKDOO� UHQGHU� KLV

GHFLVLRQ� ZLWKLQ� VHYHQ� GD\V� DIWHU� WKH� FRQFOXVLRQ� RI� WKH� WULDO�� H[FHSW� LQ

SURWUDFWHG�RU�H[WUDRUGLQDULO\�FRPSOLFDWHG�FDVHV���

���� :KHQ��DV�LQ�WKH�SUHVHQW�FDVH��WKH�MXU\¶V�YHUGLFW�LV�DQQRXQFHG�LQ�RSHQ

FRXUW�DW�WKH�FRQFOXVLRQ�RI�WKH�WULDO��DOO�SDUWLHV�DUH�SUHVHQW�DQG�DUH�SODFHG�RQ

QRWLFH� RI� WKH� YHUGLFW�� � 7KLV� VLWXDWLRQ� LV� GLVWLQFW� IURP� WKDW� FRYHUHG� E\

3D�5�&�5�� ������F������ZKHUH� WKH� WULDO� FRXUW¶V� GHFLVLRQ� RU� RUGHU� JUDQWLQJ� D

QRQVXLW�PD\�EH�UHQGHUHG�RXWVLGH�RI�WKH�SDUWLHV¶�SUHVHQFH���7KXV��HQWU\�RI�WKH

RUGHU� RQ� WKH� GRFNHW� DQG� VHUYLFH� RI� QRWLFH� RQ� WKH� SDUWLHV� LV� QHFHVVDU\� WR

LQVXUH� WKDW� WKH� OLWLJDQWV� NQRZ� RI� WKH� FRXUW¶V� GHFLVLRQ� DQG� KDYH� WLPH� WR

SUHSDUH�D�SRVW�WULDO�PRWLRQ�EHIRUH�WKH�H[SLUDWLRQ�RI�WKH�WHQ�GD\�SHULRG���6HH�

H�J���&DUU�Y��'RZQLQJ������$��G��������������3D�6XSHU���������DOORFDWXU

GHQLHG������3D�����������$��G��������������7HQ�GD\�SHULRG�IRU�ILOLQJ�SRVW�

WULDO�PRWLRQV�GLG�QRW�EHJLQ�WR�UXQ�XQWLO�WKH�DGMXGLFDWLRQ�DQG�GHFUHH�QLVL�ZHUH
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ILOHG� RQ� WKH� UHFRUG� DQG� WKH� SURWKRQRWDU\� VHUYHG� QRWLFH� RI� WKH� GHFLVLRQ���

%UHQGLFN�Y��0DULQR������$��G�����������3D�6XSHU���������VDPH��

���� 3UHVHQWO\�� KRZHYHU�� LW� LV� XQGLVSXWHG� WKDW� WKH� SDUWLHV� ZHUH� SUHVHQW

ZKHQ�WKH�MXU\�HQWHUHG�LWV�YHUGLFW�LQ�IDYRU�RI�DSSHOODQW��DQG�DSSHOOHHV¶�SRVW�

WULDO�PRWLRQV� VKRXOG� KDYH� EHHQ� ILOHG�ZLWKLQ� WHQ� GD\V� RI� )HEUXDU\� ��� �����

6LQFH�DSSHOOHHV¶�PRWLRQV�ZHUH�QRW�ILOHG�XQWLO�)HEUXDU\�����������WKH\�ZHUH

XQWLPHO\�� � )XUWKHU�� VLQFH� DSSHOOHHV� KDG� QRW� ILOHG� WLPHO\� SRVW�WULDO� PRWLRQV

ZLWKLQ�WHQ�GD\V�RI�)HEUXDU\����������DQG�VLQFH�DSSHOODQW�SURSHUO\� ILOHG�KHU

SUDHFLSH�WR�HQWHU�MXGJPHQW�XSRQ�WKH�MXU\�YHUGLFW�RQ�)HEUXDU\�����������ZH

ILQG�WKDW�WKH�SURWKRQRWDU\�HUUHG�LQ�UHIXVLQJ�WR�SHUIRUP�KLV�SXUHO\�PLQLVWHULDO

WDVN�RI�HQWHULQJ�WKH�MXGJPHQW�

���� 1HYHUWKHOHVV�� ZH� UHMHFW� DSSHOODQW¶V� FODLP� WKDW� DSSHOOHHV¶� SRVW�WULDO

PRWLRQV� KDG� WR� EH� GLVPLVVHG� EHFDXVH� WKH\� ZHUH� XQWLPHO\� ILOHG� DQG�

WKHUHIRUH��IDLOHG�WR�SUHVHUYH�DQ\�LVVXHV�IRU�DFWLRQ�E\�WKH�WULDO�FRXUW��DQG�RU

DSSHDO� WR� WKLV� FRXUW��� �:KHQHYHU� D� SDUW\� ILOHV� SRVW�WULDO�PRWLRQV� DW� D� WLPH

ZKHQ� WKH� FRXUW� KDV� MXULVGLFWLRQ� RYHU� WKH� PDWWHU� EXW� RXWVLGH� WKH� WHQ�GD\

UHTXLUHPHQW� RI� 3D�5�&�3��������� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� FRQVLGHU� WKH

PRWLRQV�VKRXOG�QRW�EH�VXEMHFW�WR�UHYLHZ�XQOHVV�WKH�RSSRVLQJ�SDUW\�REMHFWV�

0LOODUG�Y��1DJOH�����$��G���������3D�6XSHU���������DIILUPHG�����3D������

����$��G��������������$V�VWDWHG�LQ�&DUORV�5��/HIIOHU��,QF��Y��+XWWHU�����

$��G�����������3D�6XSHU���������³>L@Q�VLWXDWLRQV�LQ�ZKLFK�D�SDUW\�ILOHV�SRVW�

WULDO�PRWLRQV� RXW� RI� WLPH� DQG� D� VSHFLILF� REMHFWLRQ� LV�PDGH� WKHUHWR� E\� WKH
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RSSRVLQJ�SDUW\��WKH�WULDO�FRXUW��LQ�GHFLGLQJ�ZKHWKHU�WR�UXOH�XSRQ�WKH�PHULWV�RI

WKH�PRWLRQ��PXVW�FRQVLGHU�WKH�QDWXUH�RI�WKH�GHUHOLFW�SDUW\¶V�GHIDXOW�DV�ZHOO

DV�WKH�UHVXOWLQJ�SUHMXGLFH�WR�WKH�REMHFWLQJ�SDUW\�´���FLWDWLRQV�RPLWWHG��

���� ,Q� WKH� SUHVHQW� FDVH�� DSSHOODQW� GLG� REMHFW� WR� DSSHOOHHV¶� ODWH� ILOLQJ� RI

WKHLU�SRVW�WULDO�PRWLRQV���+RZHYHU��WKH�REMHFWLRQ�ZDV�EDVHG�VROHO\�RQ�WKH�IDFW

WKDW�WKH�PRWLRQV�ZHUH�ILOHG� WKLUWHHQ�GD\V��QRW� WHQ��DIWHU� WKH� MXU\¶V� YHUGLFW�

6LQFH�WKH�WULDO�FRXUW�KDG�MXULVGLFWLRQ�RYHU�WKH�FDVH�ZKHQ�DSSHOOHHV�ILOHG�WKHLU

WDUG\�PRWLRQV�DQG�DSSHOODQW�KDV�QRW�DOOHJHG�DQ\�SUHMXGLFH�E\�WKH�WULDO�FRXUW¶V

FRQVLGHUDWLRQ�RI�DSSHOOHHV¶�SRVW�WULDO�PRWLRQV��ZH�ZLOO�QRW� ILQG�WKDW� WKH� WULDO

FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�FRQVLGHULQJ�WKH�LVVXHV���&I���0LOODUG������$��G

DW�����&DUORV�5��/HIIOHU�� ,QF�������$��G�DW���������6XSHULRU�&RXUW� IRXQG

WULDO� FRXUW� DEXVHG� GLVFUHWLRQ� LQ� IDLOLQJ� WR� FRQVLGHU� WKH� PHULW� RI� SRVW�WULDO

PRWLRQV��ZKHUH�PRWLRQV�ZHUH�ILOHG�RQO\�RQH�GD\�ODWH�DQG�RSSRVLQJ�SDUW\�GLG

QRW�DVVHUW�DQ\�SUHMXGLFH���

���� :H�WXUQ�QRZ�WR�DSSHOODQW¶V�FODLP�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�DZDUGLQJ

D�QHZ�WULDO�ZKHUH�WKH�JURXQGV�DVVHUWHG�E\�DSSHOOHHV�ZHUH�QRW�UDLVHG�HLWKHU

GXULQJ� SUH�WULDO� SURFHHGLQJV� RU� WULDO� LQ� DFFRUGDQFH� ZLWK� 3D�5�&�3�

������E�������:H�UHMHFW�DSSHOODQW¶V�FODLP�IRU�WZR�UHDVRQV���)LUVW��DSSHOODQW¶V

DUJXPHQW�FHQWHUV�XSRQ�KHU�DOOHJDWLRQ� WKDW�DSSHOOHHV�GLG�QRW�SURSHUO\� UDLVH

LWV�FODLP�IRU�MXGJPHQW�Q�R�Y���+RZHYHU��DV�DSSHOOHHV�KDYH�QRW�DSSHDOHG�IURP

WKH� ORZHU� FRXUW¶V� GHQLDO� RI� MXGJPHQW� Q�R�Y��� WKH� TXHVWLRQ� RI� ZKHWKHU� WKH\

SURSHUO\�SUHVHUYHG�WKRVH�LVVXHV�IRU�UHYLHZ�LV�PRRW���6HFRQG��WKH�ORZHU�FRXUW
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H[SUHVVO\�JUDQWHG�D�QHZ� WULDO� EDVHG�XSRQ�DSSHOOHHV¶� FODLP� WKDW� WKH�YHUGLFW

ZDV�DJDLQVW� WKH�ZHLJKW�RI� WKH� HYLGHQFH�� �6SHFLILFDOO\�� WKH� FRXUW� IRXQG� WKDW

WKH� MXU\¶V� GHWHUPLQDWLRQV� WKDW� DSSHOOHHV� RZHG� D� GXW\� WR� DSSHOODQW�� WKDW

DSSHOOHHV¶�DFWLRQV�³FDXVHG´�DSSHOODQW¶V� LQMXULHV�DQG� � WKDW�DSSHOODQW�ZDV�QRW

FRQWULEXWRULO\�QHJOLJHQW�ZHUH�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH���7ULDO�&RXUW

2SLQLRQ��SS��������$OO�RI�WKHVH�LVVXHV�ZHUH�FOHDUO\�EHIRUH�WKH�MXU\��DGGUHVVHG

GXULQJ� WULDO� DQG� SUHVHQWHG� WR� WKH� MXU\� GXULQJ� WKH� FRXUW¶V� LQVWUXFWLRQV�

$FFRUGLQJO\��DSSHOOHHV�UDLVHG�WKHVH�LVVXHV�GXULQJ�WULDO�DQG�FRXOG�QRW�UHTXHVW

WKH�FRXUW�WR�JUDQW�D�QHZ�WULDO�RQ�WKH�EDVLV�WKDW�WKH�YHUGLFW�ZDV�DJDLQVW�WKH

ZHLJKW� RI� WKH� HYLGHQFH�XQWLO� DIWHU� WKH� MXU\� UHQGHUHG� LWV� YHUGLFW� LQ� IDYRU� RI

DSSHOODQW���7KXV��DSSHOOHHV�GLG�SUHVHUYH�WKHLU�FODLPV�EDVHG�XSRQ�WKH�ZHLJKW

RI� WKH� HYLGHQFH� IRU� UHYLHZ�� � 6HH� /HZLV� Y�� (YDQV�� ���� $��G� ����� ���

�3D�6XSHU�� ������ �&ODLP� WKDW� WKH� YHUGLFW� ZDV� DJDLQVW� WKH� ZHLJKW� RI� WKH

HYLGHQFH�ZDV�SURSHUO\�SUHVHUYHG�IRU�UHYLHZ�ZKHUH�SDUW\�UDLVHG�LVVXH�LQ�SRVW�

WULDO�PRWLRQ��IDFW�WKDW�SDUW\�GLG�QRW�REMHFW�LPPHGLDWHO\�DIWHU�WKH�YHUGLFW�GLG

QRW�ZDLYH�LVVXH�ZKHUH�FODLP�ZDV�QRW�EDVHG�XSRQ�DQ�LQFRQVLVWHQW��LUUDWLRQDO

RU�SUREOHPDWLF�YHUGLFW����

����������������������������������
�� �$W�RQH�SRLQW� LQ� WKH�WULDO� FRXUW¶V�RSLQLRQ�� LW� VWDWHG�� ³7KLV�&RXUW�JUDQWHG�D
QHZ� WULDO� EHFDXVH� WKH� YHUGLFW�ZDV� DJDLQVW� WKH�ZHLJKW� RI� WKH� HYLGHQFH� DQG
EHFDXVH�WKLV�&RXUW�ILQGV�WKDW�WKH�>DSSHOOHHV@�GLG�QRW�RZH�DQ\�OHJDO�GXW\�WR
WKH�>DSSHOODQW@�XQGHU�WKH�IDFWV�RI� WKLV� FDVH�´� �7R� WKH�H[WHQW� WKDW�DSSHOOHHV
UHTXHVW� WKLV� FRXUW� WR� HQWHU� MXGJPHQW�Q�R�Y�� RQ� WKH�JURXQGV� WKDW� WKH� ORZHU
FRXUW�IRXQG�WKDW�WKH\�FRXOG�QRW�EH�OLDEOH�DV�D�PDWWHU�RI�ODZ�EHFDXVH�WKH\
RZHG� QR� GXW\� WR� DSSHOODQW�� ZH� ILQG� WKDW� WKLV� FODLP� KDV� EHHQ� ZDLYHG�
$SSHOOHHV�KDYH�QRW�DSSHDOHG� IURP�WKH� ORZHU�FRXUW¶V�GHQLDO� RI� WKHLU� UHTXHVW
IRU�MXGJPHQW�Q�R�Y�
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���� :H�QRZ�WXUQ�WR�DSSHOODQW¶V�UHPDLQLQJ�FODLPV�WKDW�WKH�ORZHU�FRXUW�HUUHG

LQ�JUDQWLQJ� D� QHZ� WULDO� RQ� WKH� JURXQGV� WKDW� WKH� MXU\¶V� GHWHUPLQDWLRQV� WKDW

DSSHOOHHV� RZHG� D� GXW\� WR� DSSHOODQW�� WKDW� DSSHOOHHV¶� QHJOLJHQFH� FDXVHG

DSSHOODQW¶V�LQMXULHV�DQG�WKDW�DSSHOODQW�ZDV�QRW�FRQWULEXWRULO\�QHJOLJHQW�ZHUH

DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH���:KHQ�UHYLHZLQJ�DQ�DWWDFN�RQ�WKH�ORZHU

FRXUW
V�JUDQW�RI�D�QHZ�WULDO��ZH�ZLOO�QRW�GLVWXUE�LWV�GHFLVLRQ�DEVHQW�DQ�DEXVH

RI�GLVFUHWLRQ�RU�FOHDU�HUURU�RI�ODZ���%DOGLQR�Y��&DVWDTQD������3D�������BB�

����$��G������������������,Q�UH�1HZ���WK�:DUG�5HSXEOLFDQ�&OXE�����

$��G�����������3D�6XSHU����������)XUWKHU��DV�VWDWHG�E\�RXU�6XSUHPH�&RXUW

LQ�7KRPSVRQ�Y��&LW\�RI�3KLODGHOSKLD�� ����3D�� ����� ����� ���� $��G� ����

�����������

7KLV�&RXUW�KDV�UHSHDWHGO\�HPSKDVL]HG� WKDW� LW� LV�QRW�RQO\�D�WULDO
FRXUW
V�LQKHUHQW�IXQGDPHQWDO�DQG�VDOXWDU\�SRZHU��EXW�LWV�GXW\�WR
JUDQW� D� QHZ� WULDO� ZKHQ� LW� EHOLHYHV� WKH� YHUGLFW� ZDV� DJDLQVW� WKH
ZHLJKW�RI� WKH�HYLGHQFH�DQG�UHVXOWHG�LQ�D�PLVFDUULDJH�RI� MXVWLFH�
%XUFKDUG� Y�� 6HEHU�� ���� 3D�� ����� ����� ���� $��G� ����� ���
��������)ULVLQD� Y�� 6WDQOH\�� ���� 3D�� ��� ��� ���� $��G� ����� ���
��������.LVHU�Y��6FKORVVHU������3D������������ ����$��G�����
�������������$OWKRXJK�D�QHZ�WULDO�VKRXOG�QRW�EH�JUDQWHG�EHFDXVH
RI�D�PHUH�FRQIOLFW�LQ�WHVWLPRQ\�RU�EHFDXVH�WKH�WULDO�MXGJH�RQ�WKH
VDPH� IDFWV�ZRXOG�KDYH�DUULYHG�DW�D�GLIIHUHQW�FRQFOXVLRQ��D�QHZ
WULDO�VKRXOG�EH�DZDUGHG�ZKHQ�WKH�MXU\
V�YHUGLFW�LV�VR�FRQWUDU\�WR
WKH�HYLGHQFH�DV�WR�VKRFN�RQH
V�VHQVH�RI�MXVWLFH�DQG�WKH�DZDUG�RI
D� QHZ� WULDO� LV� LPSHUDWLYH� VR� WKDW� ULJKW� PD\� EH� JLYHQ� DQRWKHU
RSSRUWXQLW\� WR� SUHYDLO�� � %XUUHOO� Y�� 3KLODGHOSKLD� (OHFWULF
&RPSDQ\������3D�����������$��G������������

6HH� DOVR�� 'LODXUR� Y�� 2QH� %DOD� $YHQXH� $VVRFLDWHV�� ���� $��G� ���� ��

�3D�6XSHU���������5HDG�Y��6KX������$��G�����������3D�6XSHU���������,Q�UH

��WK�:DUG� 5HSXEOLFDQ� &OXE�� ���� $��G� DW� ��������� � :KHUH� WKH� UHFRUG
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DGHTXDWHO\� VXSSRUWV� WKH� WULDO� FRXUW¶V� UHDVRQV� DQG� IDFWXDO� EDVLV�� WKH� ORZHU

FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ���&RNHU�Y��6�0��)OLFNLQJHU�&R���,QF������

3D�������BBB������$��G���������������������+RZHYHU��LI�WKH�UHFRUG�GLVFORVHV

WKDW�WKH�HYLGHQFH�ZDV�PHUHO\�FRQIOLFWLQJ��WKHQ�WKH�QHZ� WULDO�RUGHU�PXVW�EH

UHYHUVHG��EHFDXVH�WKH�WULDO�FRXUW�LQYDGHG�WKH�SURYLQFH�RI�WKH�MXU\�� �&RNHU�

����$��G�DW������

���� :LWK�WKH�IRUHJRLQJ�VWDQGDUG�LQ�PLQG��RXU�UHYLHZ�RI�WKH�UHFRUG�UHYHDOV

WKH�IROORZLQJ�IDFWV���$SSHOODQW�ZDV�D�FHUWLILHG�HOHYDWRU�PHFKDQLF�ZKR�EHJDQ

ZRUNLQJ�IRU�$PWHFK�LQ�2FWREHU�RI��������1�7���9RO��,��S��������,Q�2FWREHU�RI

������ DSSHOODQW� ZDV� DVVLJQHG� E\� $PWHFK� WR� EH� WKH� IXOO�WLPH� HOHYDWRU

PHFKDQLF�DW�WKH�EXLOGLQJ�ORFDWHG�DW������0DUNHW�6WUHHW�� �6KH�ZDV�UHTXLUHG

WR� SHUIRUP� UHJXODU�PDLQWHQDQFH� RQ� WKH� HOHYDWRUV� ORFDWHG� LQ� WKDW� EXLOGLQJ�

7KH� EXLOGLQJ� KDV� WZHQW\� HOHYDWRUV� ZLWK� IUHLJKW� HOHYDWRUV� ORFDWHG� LQ� VKDIWV

QXPEHU� �� DQG� ���� � 0DLQWHQDQFH� RI� WKH� HOHYDWRUV� LQFOXGHG� FOHDQLQJ� WKH

PDFKLQH� URRPV�� FOHDQLQJ� WKH� HOHYDWRU� SLWV� DQG� JUHDVLQJ� DQG� RLOLQJ� WKH

SXOOH\V��DOVR�NQRZQ�DV��VKLYV���ZKLFK�FDUU\�WKH�FDEOHV�WKDW�GULYH�WKH�HOHYDWRU

FDUV�

���� $V�SUHYLRXVO\�VWDWHG��WKH�EXLOGLQJ�DW������0DUNHW�6WUHHW�ZDV�RZQHG�E\

DSSHOOHH� �����0DUNHW� 3DUWQHUVKLS� DQG� ZDV�PDQDJHG� E\� DSSHOOHH� +HLWPDQ

SXUVXDQW�WR�D�0DQDJHPHQW�$JUHHPHQW�EHWZHHQ�DSSHOOHHV���7KH�HOHYDWRUV�DW

�����0DUNHW�ZHUH�VHUYLFHG�DQG�PDLQWDLQHG�E\�$PWHFK�SXUVXDQW�WR�D�9HUWLFDO

7UDQVSRUWDWLRQ� 0DLQWHQDQFH� $JUHHPHQW� HQWHUHG� LQWR� RQ� 0DUFK� ��� �����
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EHWZHHQ�$PWHFK�DQG�+HLWPDQ��DV�DJHQW�IRU������0DUNHW�3DUWQHUVKLS���1�7��

9RO��,��S�����������([KLELW�3�����

���� 7KH� FRQWUDFW� EHWZHHQ� +HLWPDQ� DQG� $PWHFK� FRQWDLQHG� WKH� IROORZLQJ

SURYLVLRQ�

$UWLFOH�;9,,,
$FFHVV

,W� LV� DJUHHG� WKDW� &RQWUDFWRU� GRHV� QRW� DVVXPH� SRVVHVVLRQ� RU
FRQWURO�RI�DQ\�SDUW�RI�WKH�8QLWV��WKDW�VXFK�UHPDLQV�2ZQHU
V�VROHO\
DV� RZQHU�� OHVVHH� RU� DJHQW� RI� WKH� 2ZQHU� RU� OHVVHH�� DQG� WKDW
RZQHU�LV�VROHO\�UHVSRQVLEOH�IRU�DOO�UHTXLUHPHQWV�LPSRVHG�E\�DQ\
IHGHUDO��VWDWH�RU�ORFDO�ODZ��RUGLQDQFH�RU�UHJXODWLRQ�

2ZQHU� DJUHHV� WR� SURYLGH� &RQWUDFWRU� XQUHVWULFWHG�� UHDG\� DFFHVV
WR�DOO�DUHDV�RI�WKH�EXLOGLQJ�LQ�ZKLFK�DQ\�SDUW�RI�WKH�(OHYDWRUV�DUH
ORFDWHG�DQG�WR�NHHS�DOO�PDFKLQH� URRPV�DQG�SLW�DUHDV�IUHH�IURP
ZDWHU�� VWRUHG�PDWHULDOV� DQG� H[FHVVLYH� GHEULV�� 2ZQHU� DJUHHV� WR
SURYLGH� D� VDIH� ZRUN� SODFH� IRU� &RQWUDFWRU
V� SHUVRQQHO� DQG� WR
UHPRYH� DQ\� KD]DUGRXV�PDWHULDOV� LQ� DFFRUGDQFH� ZLWK� DSSOLFDEOH
ODZV�DQG�UHJXODWLRQV�

�+HLWPDQ�$PWHFK�9HUWLFDO�7UDQVSRUWDWLRQ�0DLQWHQDQFH�$JUHHPHQW��([KLELW�3�

����S�������

���� $SSHOOHHV� VWLSXODWHG� DW� WULDO� WKDW� WKH\� FRQWUROOHG� WKH� HOHYDWRU� VKDIW

ZKHUH� DSSHOODQW� ZDV� LQMXUHG�� �1�7��� 9RO�� ,�� S������������ � 6SHFLILFDOO\�

DSSHOOHHV¶�WULDO�FRXQVHO�/RXLV�(��&KHHN��(VTXLUH�DFNQRZOHGJHG�RQ�WKH�UHFRUG

WKDW�DSSHOOHHV�FRQWUROOHG�WKH�HOHYDWRU�VKDIW���1�7���9RO��,��S���������)XUWKHU�

WKH�PDQDJHPHQW�DJUHHPHQW�EHWZHHQ�+HLWPDQ�DQG������0DUNHW�3DUWQHUVKLS

SURYLGHG� WKDW� +HLWPDQ� ZRXOG� RSHUDWH� WKH� SURSHUW\� LQ� FRPSOLDQFH� ZLWK� DOO

VWDWH��IHGHUDO�DQG�ORFDO�ODZV��UXOHV�DQG�UHJXODWLRQV���1�7���9RO��,��S����������

+HLWPDQ������ 0DUNHW� 3DUWQHUVKLS� 0DQDJHPHQW� $JUHHPHQW�� ([KLELW� 3����
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S�������3ULRU� WR� -DQXDU\���� ������+HLWPDQ�KDG�QRW� LQVSHFWHG� WKH� ODGGHU� LQ

IUHLJKW�HOHYDWRU�VKDIW�QXPEHU����IRU�FRPSOLDQFH�ZLWK�IHGHUDO�� VWDWH�RU� ODZV

RU�UHJXODWLRQV���1�7���9RO��,��S��������

���� 3ULRU� WR� DSSHOODQW
V� DVVLJQPHQW� WR� WKH� EXLOGLQJ�� WKH� HOHYDWRUV� ZHUH

VHUYLFHG� E\� $PWHFK� PHFKDQLF� )UDQ� :LOOLDPV�� � :LOOLDPV� ZDV� WKH� IXOO�WLPH

UHVLGHQW�PHFKDQLF�DW������0DUNHW�6WUHHW�IURP�WKH�)DOO�RI������XQWLO�WKH�)DOO

RI��������+LV�GXWLHV�LQFOXGHG�VHUYLFLQJ�WKH�IUHLJKW�HOHYDWRU�LQ�VKDIW�QXPEHU

�����:KHQ�KH�ILUVW�REVHUYHG�HOHYDWRU�VKDIW�QXPEHU�����KH�QRWLFHG�WKDW�WKH

ODGGHU�ZDV�H[WUHPHO\�FORVH�WR�WKH�ZDOO�DQG�YHU\�GLIILFXOW�WR�XVH���+H�WHVWLILHG

WKDW�\RX�KDG� WR� �UHDOO\� KXJ� WKH� ODGGHU�� DQG� �\RX� FRXOGQ
W� JHW� D� JRRG� IRRW

WUHDG�RQ�LW����1�7���9RO��,,��S�������,Q�KLV�\HDUV�RI�H[SHULHQFH�LQ�WKH�HOHYDWRU

LQGXVWU\��0U��:LOOLDPV�VWDWHG�WKDW�KH�KDG�QHYHU�XVHG�D�ODGGHU�DV�GLIILFXOW�DV

WKH�ODGGHU�LQ�VKDIW�QXPEHU������1�7���9RO��,,��S�����

���� 0U��:LOOLDPV�DOVR�WHVWLILHG�WKDW�LQ�WKH�)DOO�RI�������KH�LQIRUPHG�:D\QH

9DOOLHX��WKH�EXLOGLQJ�RSHUDWLRQV�PDQDJHU�DERXW�KLV�KDYLQJ�GLIILFXOW\� JHWWLQJ

GRZQ� WKH� ODGGHU� EHFDXVH� LW� ZDV� WRR� FORVH� WR� WKH� VKDIW� ZDOO�� � 9DOOLHX� JDYH

����������������������������������
�� 7KH� 2FFXSDWLRQDO� 6DIHW\� DQG� +HDOWK� $GPLQLVWUDWLRQ� ��26+$��� KDV
SURPXOJDWHG�UHJXODWLRQV�JRYHUQLQJ�IL[HG�ODGGHUV���2QH�RI�WKRVH�UHJXODWLRQV�
���&�)�5������������I���SURYLGHV��³$OO�ODGGHUV�VKDOO�EH�PDLQWDLQHG�LQ�D�VDIH
FRQGLWLRQ���$OO�ODGGHUV�VKDOO�EH�LQVSHFWHG�UHJXODUO\�ZLWK�WKH�LQWHUYDOV�EHWZHHQ
LQVSHFWLRQV� EHLQJ� GHWHUPLQHG� E\� XVH� DQG� H[SRVXUH�´� � 7KH� 3HQQV\OYDQLD
'HSDUWPHQW� RI� /DERU� DQG� ,QGXVWU\� KDV� DOVR� SURPXOJDWHG� UHJXODWLRQV
JRYHUQLQJ�IL[HG�ODGGHUV�� ����3D�&RGH���������M��H[SUHVVO\�VWDWHV��³/DGGHUV
VKDOO�EH�LQVSHFWHG�IUHTXHQWO\�DQG�WKRVH�ZKLFK�KDYH�GHYHORSHG�GHIHFWV�VKDOO
EH�ZLWKGUDZQ�IURP�VHUYLFH�IRU�UHSDLU�RU�GHVWUXFWLRQ�DQG�WDJJHG�DQG�PDUNHG
µ'DQJHURXV�GR�QRW�XVH�¶´
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:LOOLDPV�SHUPLVVLRQ�WR�XVH�D�+HLWPDQ�HPSOR\HH�WR�DVVLVW�KLP�ZKHQHYHU�KH

KDG� WR�DFFHVV�WKDW�SLW�� � 7KH�HPSOR\HH�ZRXOG�SDVV�:LOOLDPV�GRZQ�KLV� WRROV

DQG�HTXLSPHQW�ZKHQ�KH�ZHQW�WR�WKH�ERWWRP�RI�WKH�SLW���1�7���9RO�� ,,��S����

������:LOOLDPV�DOVR�WROG�-RKQ�:RRG��WKH�+HLWPDQ�EXLOGLQJ�HQJLQHHU��DQG�7RP

)O\QQ��KLV�VXSHUYLVRU�DW�$PWHFK��DERXW� WKH�SUREOHPV�ZLWK� WKH� ODGGHU�ZKHQ

KH� ILUVW� YLHZHG� WKH� SLW� LQ� WKH� IDOO� RI� ������ � 9DOOLHX� DQG� )O\QQ� GHQLHG� WKDW

:LOOLDPV� FRPSODLQHG� WR� WKHP� DERXW� WKH� ODGGHU�� �1�7��� 9RO�� ,�� S�� ��������

1�7���9RO��,,��S������

���� :LOOLDPV�WHVWLILHG�WKDW�WKH�ODGGHU�LV�QRW�SDUW�RI�WKH�HOHYDWRU�HTXLSPHQW

LQVWDOOHG��PDLQWDLQHG�RU�VHUYLFHG�E\�DQ�HOHYDWRU�PHFKDQLF���1�7���9RO��,,��S�

�������:LOOLDPV�DQG�)O\QQ�WHVWLILHG�WKDW�LI�WKHUH�ZDV�D�SUREOHP�LQ�WKH�EXLOGLQJ

ZLWK�D�ODGGHU�LQ�DQ�HOHYDWRU�VKDIW��WKH\�ZRXOG�H[SHFW�WKH�EXLOGLQJ�RZQHU�WR

UHSDLU�RU�IL[�WKH�SUREOHP�ZLWK�WKH�ODGGHU���1�7���9RO��,,��S���������

���� )RU� WZR� GD\V� LQ� 6HSWHPEHU� RI� ������ DSSHOODQW� DVVLVWHG� :LOOLDPV� DW

����� 0DUNHW�� � $SSHOODQW� KDG� QHYHU� ZRUNHG� LQ� WKH� IUHLJKW� HOHYDWRU� VKDIW

ZKHUH�VKH�ZDV�LQMXUHG�SULRU�WR�VWDUWLQJ�KHU�IXOO�WLPH�SRVLWLRQ�DW������0DUNHW

LQ�2FWREHU�RI��������1�7���9RO��,��S��������%HIRUH�KHU�LQMXU\��DSSHOODQW�KDG�RQ

RQH�RFFDVLRQ�UHSODFHG�OLJKW�EXOEV�LQVLGH�WKH�HOHYDWRU�FDU�ZKLFK�ZDV�ORFDWHG�LQ

VKDIW�QXPEHU������+RZHYHU��VKH�KDG�QHYHU�EHHQ�LQ�WKH�ERWWRP�RI�WKH�SLW�LQ

VKDIW�QXPEHU������1�7���9RO��,��S���������

���� $SSHOODQW�KDG�QHYHU�EHHQ�FDXWLRQHG�DERXW�WKH�ODGGHU�LQ�VKDIW�QXPEHU

�����1�7���9RO��,��S�������DQG�VKH�DQG��:LOOLDPV�KDG�QRW�ZRUNHG�WRJHWKHU�LQ
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VKDIW� QXPEHU� ���� EHFDXVH� KH� H[SHFWHG� WR� EH� WKH� PHFKDQLF� VHUYLFLQJ� WKH

HOHYDWRUV� DW� �����0DUNHW�� �+RZHYHU��:LOOLDPV� ORVW� KLV� MRE� ZLWK� $PWHFK� LQ

6HSWHPEHU�RI�������DQG�DSSHOODQW�ZDV�DVVLJQHG�IXOO�WLPH�WR�WKH�EXLOGLQJ�

���� %HFDXVH� WKH�IUHLJKW�HOHYDWRU� LQ�VKDIW�QXPEHU����ZDV�H[WUHPHO\�EXV\

GXULQJ�WKH�GD\��DSSHOODQW�KDG�WR�PDNH�DUUDQJHPHQWV�LQ�DGYDQFH�WR�WDNH�WKH

HOHYDWRU� RXW� RI� VHUYLFH�� � 7KH�HOHYDWRU�ZDV�XVXDOO\� WDNHQ�RXW� RI� VHUYLFH� IRU

WZR� KRXUV� GXULQJ� WKH� WKLUG� ZHHN� RI� HDFK� PRQWK�� � +RZHYHU�� VFKHGXOLQJ

SUREOHPV�SUHYHQWHG�DSSHOODQW�IURP�DUUDQJLQJ�WR�VHUYLFH�WKH�IUHLJKW�HOHYDWRU

LQ�VKDIW�QXPEHU����XQWLO�-DQXDU\�����������1�7���9RO�����S������

���� 2Q�-DQXDU\����������DSSHOODQW�WROG�9DOOLHX�WKDW�LW�ZDV��HVVHQWLDO��WKDW

VKH�JHW�LQWR�WKH�SLW�RI� VKDIW�QXPEHU���� WR� UHPRYH�QHZVSDSHUV��ER[HV�DQG

SDSHUV�VKH�FRXOG�VHH�DW�WKH�ERWWRP�RI�WKH�VKDIW�� �7KHVH�PDWHULDOV�SRVHG�D

ILUH�KD]DUG�� � $SSHOODQW� �EHJJHG�� WR�KDYH� WKH� FDU� WDNHQ� RXW� RI� VHUYLFH� DQG

DUUDQJHPHQWV�ZHUH�PDGH� IRU� VHUYLFH� RQ� -DQXDU\���������� �1�7��� 9RO�� ,�� S�

����

���� $SSHOODQW�UHSRUWHG�WR�ZRUN�RQ�-DQXDU\����������DQG�DW�DSSUR[LPDWHO\

��� D�P��� VKH� EHJDQ� WR� SUHSDUH� WR� VHUYLFH� WKH� IUHLJKW� HOHYDWRU� LQ� VKDIW

QXPEHU������6KH�SDUNHG�WKH�HOHYDWRU��FORVHG�WKH�FDU�GRRUV�DQG�ZHQW�WR�WKH

PDFKLQH�URRP�WR�JHW�KHU�WRRO�ER[��D�ER[�RI�UDJV�DQG�D�EURRP���6KH�EURXJKW

WKLV�HTXLSPHQW�GRZQ�WR�WKH�IURQW�RI�WKH�HOHYDWRU�GRRUV�RQ�WKH�VXEEDVHPHQW

OHYHO�� �1�7��� 9RO�� ,�� S�� ������� ([KLELW� 3������ � $SSHOODQW� KDG� WZR� KRXUV� WR
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FRPSOHWH�KHU�ZRUN�DQG�UHWXUQ�WKH�IUHLJKW�HOHYDWRU�WR�VHUYLFH���1�7���9RO��,��S�

����

���� $SSHOODQW� RSHQHG� WKH� GRRUV� WR� WKH� VKDIW� DQG� SODFHG� D� VFUHZ� GULYHU

XQGHUQHDWK�WKH�GRRU�WR�KROG�LW�RSHQ���1�7���9RO��,��S������([KLELW�3�������7KLV

ZDV� WKH� ILUVW� WLPH� DSSHOODQW� KDG� YLHZHG� WKH� ERWWRP� RI� WKH� VKDIW� IURP� WKH

RSHQ�VXEEDVHPHQW�GRRUV���1�7���9RO��,��S������([KLELW�3�������7R�JDLQ�DFFHVV

WR� WKH�ERWWRP�RI� WKH� VKDIW�� DSSHOODQW� KDG� WR� GHVFHQG� D� IL[HG�PHWDO� ODGGHU

DWWDFKHG�WR�WKH�HOHYDWRU�VKDIW�ZDOO���1�7���9RO��,��S��������7KH�GLVWDQFH�IURP

WKH�HOHYDWRU�VLOO�DW� WKH�VXEEDVHPHQW�RSHQLQJ� WR� WKH�ERWWRP�RI� WKH� VKDIW� LV

DSSUR[LPDWHO\� ��� IHHW� �1�7��� 9RO�� ,�� S�� ����� � 7KH� ILUVW� WKUHH� UXQJV� RI� WKH

ODGGHU�KDYH���ò�LQFKHV�RI�FOHDUDQFH�EHWZHHQ�WKH�HOHYDWRU�VKDIW�ZDOO�DQG�WKH

FHQWHU�SRLQW�RI�WKH�UXQJV���1�7���9RO��,,��S������([KLELW�3�������%HORZ�WKH�ILUVW

WKUHH�UXQJV��WKH�ZDOO�LV�VOLJKWO\�RIIVHW�DQG�WKH�FOHDUDQFH�EHWZHHQ� WKH�VKDIW

ZDOO�DQG�WKH�FHQWHU�RI�WKH�UHPDLQLQJ�UXQJV�LV���ò�LQFKHV���1�7���9RO�� ,,��S�

����([KLELW�3�������7KH�VLGH�UDLOV�RI�WKH�ODGGHU�DUH�IOXVK�DJDLQVW�WKH�ZDOO�IRU

WKH�WRS�WKUHH�UXQJV���([KLELW�3�����([KLELW�3������

����������������������������������
�� � 26+$� DQG� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� /DERU� DQG� ,QGXVWU\� UHJXODWLRQV
DGGUHVV� WKH� UHTXLUHG� GLVWDQFH� EHWZHHQ� WKH� FHQWHU� RI� WKH� UXQJV� DQG� IL[HG
REMHFWV� EHKLQG� WKH� ODGGHU�� � 26+$� UHJXODWLRQ�� ��� &)5� ���������F������ LQ
SHUWLQHQW�SDUW��SURYLGHV���³7KH�GLVWDQFH�IURP�WKH�FHQWHUOLQH�RI�UXQJV��FOHDWV
RU�VWHSV�WR�WKH�QHDUHVW�SHUPDQHQW�REMHFW�LQ�EDFN�RI�WKH�ODGGHU�VKDOO�EH�QRW
OHVV�WKDQ���LQFKHV>�@´��7KH�3HQQV\OYDQLD�'HSDUWPHQW�RI�/DERU�DQG�,QGXVWU\
UHJXODWLRQ�� ��� 3D�&RGH� ��������H��� LQ� SHUWLQHQW� SDUW�� UHTXLUHV�� ³'LVWDQFH
IURP�IURQW�RI�UXQJV�WR�QHDUHVW�SHUPDQHQW�REMHFW�RQ�WKH�FOLPELQJ�VLGH�RI�WKH
ODGGHU� VKDOO� EH� QRW� OHVV� WKDQ� ��� LQFKHV�� � 'LVWDQFH� IURP� EDFN� RI� UXQJV� WR
QHDUHVW�SHUPDQHQW�REMHFW�VKDOO�EH�QRW�OHVV�WKDQ���ò�LQFKHV�´
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���� $IWHU�SODFLQJ�WKH�VFUHZGULYHU�RQ�WKH�VLOO�WR�KROG�WKH�HOHYDWRU�GRRU�RSHQ�

DSSHOODQW�JUDEEHG�WKH�GRRU�MDP�ZLWK�KHU�ULJKW�KDQG�DQG�SODFHG�KHU�OHIW�KDQG

DQG� IRRW� RQ� WKH� ODGGHU�� � 6KH� QH[W� VZXQJ� KHU� ULJKW� DUP� DQG� OHJ� RQWR� WKH

ODGGHU�DQG�SURFHHGHG�GRZQZDUG���1�7���9RO��,��S�����������'XULQJ�DSSHOODQW
V

ILUVW�WULS�GRZQ�DQG�XS�WKH�ODGGHU��VKH�QRWLFHG�WKDW�WKH�ODGGHU�ZDV�XQOLNH�DQ\

ODGGHU�VKH�KDG�XVHG�LQ�RWKHU�EXLOGLQJV�EHFDXVH�LW�ZDV�DWWDFKHG�DJDLQVW�WKH

ZDOO���,W�GLG�QRW�DOORZ�KHU�WR�SXW�KHU�KDQGV�DURXQG�WKH�VLGH�UDLOV�DQG�LW�GLG

QRW�DOORZ�IRU�D�JRRG�IRRWKROG���1�7���9RO��,��S��������1HYHUWKHOHVV��DSSHOODQW

GLG�QRW�FRQVLGHU�KHUVHOI�WR�EH�DW�ULVN�IRU�IDOOLQJ�ZKHQ�VKH�ILUVW�GHVFHQGHG�WKH

ODGGHU���5DWKHU��VKH�ZDV�PRUH�FRQFHUQHG�DERXW�FRPSOHWLQJ�WKH�PDLQWHQDQFH

LQ�WKH�WZR�KRXUV�DOORWWHG�E\�DSSHOOHHV���1�7���9RO��,��S���������

���� :KHQ�DSSHOODQW�JRW�WR�WKH�ERWWRP�RI�WKH�HOHYDWRU�VKDIW��VKH�FOHDQHG�XS

WKH� GHEULV� DQG� WUDVK� RQ� WKH� HOHYDWRU� SLW� IORRU�� � 6KH� GHWHUPLQHG� WKDW� VKH

QHHGHG� WR�JUHDVH� WKH�VKLYV�� �6KH�FOLPEHG�XS� WKH� ODGGHU� D� FRXSOH� RI� UXQJV

DQG�SODFHG�KHU�ER[�RI�WUDVK�DQG�EURRP�RQ�WKH�IORRU�ZKHUH�WKH�HOHYDWRU�GRRUV

ZHUH�RSHQ���6KH�WKHQ�FOLPEHG�XS�WKH�UHVW�RI� WKH�ODGGHU�DQG�JRW�RXW�RI� WKH

VKDIW���1�7���9RO��,��S������

���� $SSHOODQW� WKHQ� FORVHG� WKH� HOHYDWRU� GRRUV� DQG� WRRN� WKH� RWKHU� IUHLJKW

HOHYDWRU� WR� WKH� HOHYDWRU� PDFKLQH� URRP�� � 6KH� JRW� KHU� JUHDVH� JXQ�� VRPH

UXEEHU� JORYHV� DQG� UDJV�� � $IWHU� ORDGLQJ� WKH� JUHDVH� JXQ� ZLWK� D� JUHDVH

FDUWULGJH�� VKH� FOHDQHG� KHU� KDQG� ZLWK� WKH� UDJV�� �1�7��� 9RO�� ,�� S�� ����� DQG
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SUHSDUHG�WR�GHVFHQG�WKH�ODGGHU�D�VHFRQG�WLPH���6KH�GHVFULEHG�WKLV�HYHQW�DV

IROORZV�

4���$OO�ULJKW��ZKDW�VWHS�GLG�\RX�WDNH�QH[W��ZKDW�GLG�\RX�GR�QH[W
DIWHU�\RX�JRW�WKH�WRROV�WKDW�\RX�QHHGHG�

$���,�ZRXOG�RSHQ�WKH�GRRU�DJDLQ��DQG�SXW�WKH�VFUHZGULYHU�XQGHU
WKH�VLOO���$QG�WKHQ�ODLG�WKH�JUHDVH�JXQ�DFURVV� WKH�VLOO��DQG� UDJV
DQG�DQ\WKLQJ�HOVH� ,�QHHGHG�� � 7KDW
V�ZKHUH� \RX� OD\� WKHP�ZKHQ
\RX�DUH�JRLQJ�GRZQ�

�����7KHQ�,�UHDFKHG��,�EHOLHYH�,�KDG�WKH�JORYHV�LQ�P\�EDFN�� LQ�D
SRFNHW�RU�LQ�P\�ZDLVWEDQG��,�UHDOO\�GRQ
W�UHPHPEHU���,�MXVW�NQRZ
WKH\�ZHUH�ZLWK�PH���,�UHDFKHG�RQWR�WKH�ODGGHU��JUDEEHG�D�KROG�RI
LW�� DQG� WKH� QH[W� WKLQJ� ,� UHPHPEHU� LV� MXVW� VHHLQJ�P\� KDQGV� LQ
IURQW�RI�P\�IDFH�DQG�,�IHOO�VWUDLJKW�GRZQ�

�1�7���9RO��,��S���������

���� $V�D�UHVXOW�RI�WKH�IDOO��DSSHOODQW�IUDFWXUHG�KHU�OHIW�WLELD��ILEXOD��PHGLDO

PDOOHROXV�DQG�DQNOH�� �6KH�DOVR�VXVWDLQHG�D�FRPPLQXWHG�IUDFWXUH�RI�KHU�OHIW

KHHO� DQG�D� VXEWDODU� MRLQW� IUDFWXUH�� �'HSRVLWLRQ� RI� 5REHUW� )ORURV�� '�3�0��� S�

���������6KH�XQGHUZHQW�RSHQ�UHGXFWLRQ�DQG�LQWHUQDO�IL[DWLRQ�DQG�KDG�PHWDO

URGV�DQG�VFUHZV�SODFHG�LQ�KHU�OHJ�DQG�DQNOH��VRPH�RI�ZKLFK�UHPDLQV�LQ�KHU

OHJ�WRGD\���'HSRVLWLRQ�RI�9LQFHQW�'L�6WHIDQR��0�'���S��������6KH�VXIIHUV�IURP

D�SHUPDQHQW�ORVV�RI� IXQFWLRQ�LQ�KHU�OHIW�DQNOH�DQG�KHHO���6KH�ZLOO� UHTXLUH�D

IXWXUH�DQNOH�IXVLRQ���+HU�LQMXULHV�ZLOO�OLPLW�KHU�DFWLYLW\�IRU�WKH�UHVW�RI�KHU�OLIH�

DQG� VKH� LV� SK\VLFDOO\� XQDEOH� WR� UHWXUQ� WR� ZRUN� DV� DQ� HOHYDWRU� PHFKDQLF�

�'HSRVLWLRQ�RI�5REHUW�)ORURV��'�3�0���S���������

���� $SSHOODQW
V�YRFDWLRQDO�H[SHUW�WHVWLILHG�DERXW�DSSHOODQW
V�OLPLWHG�HDUQLQJ

FDSDFLW\�DQG�KHU�HFRQRPLF�H[SHUW�WHVWLILHG�WKDW�KHU�OLIHWLPH�ORVV�RI�HDUQLQJV
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UDQJHG�IURP����������WR��������������1�7���9RO��,,��S�����������1�7���9RO�

,,,�� S�� �������� � $SSHOODQW¶V� SDVW�PHGLFDO� H[SHQVHV� DPRXQWHG� WR� ���������

DQG� KHU� SK\VLFLDQ� HVWLPDWHG� KHU� IXWXUH� PHGLFDO� H[SHQVH� ZRXOG� UDQJH

EHWZHHQ���������DQG���������

���� %DVHG� RQ� WKH� IRUHJRLQJ� HYLGHQFH�� WKH� MXU\� XQDQLPRXVO\� IRXQG� WKDW

DSSHOOHHV�ZHUH�QHJOLJHQW�DQG�WKDW�WKHLU�QHJOLJHQFH�ZDV�D�VXEVWDQWLDO� IDFWRU

LQ�EULQJLQJ�DERXW�DSSHOODQW¶V�LQMXULHV���)XUWKHU��WKH�MXU\�IRXQG�WKDW�DSSHOODQW

ZDV� QRW� FRQWULEXWRULO\� QHJOLJHQW��� � 7KH� MXU\� WKHQ� DZDUGHG� ����������� LQ

GDPDJHV�WR�DSSHOODQW�IRU�KHU�SDLQ�DQG�VXIIHULQJ��ORVV�RI�LQFRPH�DQG�SDVW�DQG

IXWXUH�PHGLFDO�H[SHQVHV�

���� :H�ILUVW�WXUQ�WR�WKH�ORZHU�FRXUW¶V�GHFLVLRQ�WKDW�WKH�MXU\¶V�GHWHUPLQDWLRQ

WKDW�DSSHOOHHV�ZHUH�QHJOLJHQW�ZDV�DJDLQVW� WKH�ZHLJKW� RI� WKH� HYLGHQFH�� � 7R

UHDFK� LWV� FRQFOXVLRQ�� WKH� MXU\� KDG� WR� ILQG� WKDW� DSSHOOHHV� RZHG� D� GXW\� WR

DSSHOODQW�WKDW�WKH\�EUHDFKHG���7KLV�LQTXLU\�FHQWHUV�XSRQ�������DQG������$

RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV��ZKLFK�SURYLGH�

����������������������������������
�� 7KH�YHUGLFW�VKHHW�LQGLFDWHG�WKDW�WKH�MXU\�VSOLW��IRXU�WR�IRXU��RQ�WKH�TXHVWLRQ
RI�ZKHWKHU�DSSHOODQW�ZDV�FRQWULEXWRULO\�QHJOLJHQW�� �+RZHYHU�� WKH�ZRUG�³QR´
ZDV�ZULWWHQ� DQG� FLUFOHG�QH[W� WR� WKDW� TXHVWLRQ�� �7KH� MXGJH� WKHQ�TXHVWLRQHG
WKH�MXU\��DQG�WKH�IRUHSHUVRQ�VWDWHG�WKDW�WKH�DFWXDO�MXU\�YHUGLFW�ZDV�D�YRWH�RI
VHYHQ�WR�RQH�RI�³QR´�FRQWULEXWRU\�QHJOLJHQFH�RQ�DSSHOODQW¶V�SDUW��� ,W�LV�DOVR
VLJQLILFDQW� WR� QRWH� WKDW� WKH� YHUGLFW� VKHHW� LQGLFDWHG� WKDW� WKH� MXU\� H[SUHVVO\
GHWHUPLQHG� WKDW� DSSHOODQW¶V� FRQWULEXWRU\� QHJOLJHQFH� ZDV� QRW� D� VXEVWDQWLDO
IDFWRU�LQ�FDXVLQJ�KHU�LQMXULHV�E\�D�YRWH�RI�VHYHQ�WR�RQH�
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�� ����� � 'DQJHURXV� &RQGLWLRQV� .QRZQ� WR� RU� 'LVFRYHUDEOH
E\�3RVVHVVRU

$� SRVVHVVRU� RI� ODQG� LV� VXEMHFW� WR� OLDELOLW\� IRU� SK\VLFDO� KDUP
FDXVHG�WR�KLV�LQYLWHHV�E\�D�FRQGLWLRQ�RQ�WKH�ODQG�LI��EXW�RQO\�LI�
KH

�D� NQRZV� RU� E\� WKH� H[HUFLVH� RI� UHDVRQDEOH� FDUH
ZRXOG� GLVFRYHU� WKH� FRQGLWLRQ�� DQG� VKRXOG� UHDOL]H
WKDW� LW� LQYROYHV� DQ�XQUHDVRQDEOH� ULVN� RI� KDUP� WR
VXFK�LQYLWHHV��DQG

�E� VKRXOG�H[SHFW�WKDW�WKH\�ZLOO�QRW�GLVFRYHU�RU�UHDOL]H
WKH� GDQJHU�� RU� ZLOO� IDLO� WR� SURWHFW� WKHPVHOYHV
DJDLQVW�LW��DQG

�F� IDLOV� WR� H[HUFLVH� UHDVRQDEOH� FDUH� WR� SURWHFW� WKHP
DJDLQVW�WKH�GDQJHU�

�����$���.QRZQ�RU�2EYLRXV�'DQJHUV

��� $�SRVVHVVRU�RI�ODQG�LV�QRW�OLDEOH�WR�KLV�LQYLWHHV�IRU�SK\VLFDO
KDUP�FDXVHG� WR� WKHP�E\�DQ\�DFWLYLW\� RU� FRQGLWLRQ� RQ� WKH
ODQG� ZKRVH� GDQJHU� LV� NQRZQ� RU� REYLRXV� WR� WKHP�� XQOHVV
WKH� SRVVHVVRU� VKRXOG� DQWLFLSDWH� WKH� KDUP� GHVSLWH� VXFK
NQRZOHGJH�RU�REYLRXVQHVV�

��� ,Q� GHWHUPLQLQJ� ZKHWKHU� WKH� SRVVHVVRU� VKRXOG� DQWLFLSDWH
KDUP� IURP�D�NQRZQ�RU� REYLRXV� GDQJHU�� WKH� IDFW� WKDW� WKH
LQYLWHH� LV� HQWLWOHG� WR� PDNH� XVH� RI� SXEOLF� ODQG�� RU� RI� WKH
IDFLOLWLHV� RI� D� SXEOLF� XWLOLW\�� LV� D� IDFWRU� RI� LPSRUWDQFH
LQGLFDWLQJ�WKDW�WKH�KDUP�VKRXOG�EH�DQWLFLSDWHG�

6HH�'LODXUR�Y��2QH�%DOD�$YHQXH�$VVRFLDWHV������$��G���������3D�6XSHU�

�������DSSO\LQJ������������$�RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV��

���� 3UHVHQWO\�� WKH� ORZHU� FRXUW� IRXQG� WKDW� DSSHOODQW� UHFRJQL]HG� WKH

GDQJHURXVQHVV� RI� WKH� ODGGHU� DQG� WKDW� $PWHFK�� DSSHOODQW¶V� HPSOR\HU�� KDG

H[FOXVLYH� FRQWURO� RYHU� WKH� DUHD� ZKHUH� WKH� ODGGHU� ZDV� ORFDWHG�� � 7KXV�� WKH

ORZHU�FRXUW�FRQFOXGHG�WKDW�DSSHOOHHV�KDG�QR�GXW\�WR�SURWHFW�DSSHOODQW� IURP
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WKH� GDQJHURXV� FRQGLWLRQ� RI� WKH� ODGGHU�� �:H�PXVW� GLVDJUHH� ZLWK� WKH� ORZHU

FRXUW¶V� FRQFOXVLRQ� VLQFH� LW� LV� EDVHG� XSRQ� ERWK� D� IDFWXDO� FRQFOXVLRQ� QRW

VXSSRUWHG�E\�WKH�UHFRUG�DQG�DQ�HUURQHRXV�OHJDO�DQDO\VLV�RI�WKH�IDFWV�

���� )LUVW�� WKH� ORZHU� FRXUW¶V� FRQFOXVLRQ� WKDW� DSSHOODQW¶V� HPSOR\HU� $PWHFK

KDG� H[FOXVLYH� FRQWURO� RYHU� WKH� HOHYDWRU� VKDIW� LV� EHOLHG� E\� WKH� UHFRUG�

$SSHOOHHV� DGPLWWHG� DW� WULDO� WKDW� WKH\� FRQWUROOHG� WKH� HOHYDWRU� VKDIW�� � �1�7��

9RO��,��S���������)XUWKHU��WKH�FRQWUDFW�EHWZHHQ�DSSHOOHH�+HLWPDQ�DQG�$PWHFK

H[SUHVVO\� SURYLGHG� WKDW� DSSHOOHHV� PDLQWDLQHG� FRQWURO� RYHU� WKH� HOHYDWRU

VKDIWV� DQG� ZRXOG� SURYLGH� D� VDIH� ZRUN� SODFH� IRU� $PWHFK¶V� SHUVRQQHO� LQ

DFFRUGDQFH�ZLWK�DQ\�IHGHUDO��VWDWH�RU�ORFDO�ODZ��RUGLQDQFH�RU�UHJXODWLRQ���6HH

+HLWPDQ�$PWHFK� 9HUWLFDO� 7UDQVSRUWDWLRQ� 0DLQWHQDQFH� $JUHHPHQW�� $UWLFOH

;9,,,�� � �([KLELW� 3������ � )XUWKHU�� WKH� PDQDJHPHQW� DJUHHPHQW� EHWZHHQ

DSSHOOHHV� +HLWPDQ� DQG� ����� 0DUNHW� 3DUWQHUVKLS� SURYLGHG� WKDW� +HLWPDQ

ZRXOG� RSHUDWH� WKH� SURSHUW\� LQ� FRPSOLDQFH� ZLWK� DOO� IHGHUDO�� VWDWH� DQG� ORFDO

ODZV�� UXOHV� DQG� UHJXODWLRQV�� � 6HH� +HLWPDQ������ 0DUNHW� 3DUWQHUVKLS

0DQDJHPHQW�$JUHHPHQW���������([KLELW�3�������$FFRUGLQJO\��WKH�ORZHU�FRXUW¶V

ILQGLQJ� WKDW� DSSHOOHHV� GLG� QRW� FRQWURO� WKH� HOHYDWRU� VKDIW� LQ� ZKLFK� WKH

GDQJHURXV�ODGGHU�ZDV�ORFDWHG�LV�QRW�VXSSRUWHG�E\�WKH�UHFRUG�

���� 6HFRQG��ZH�UHMHFW�WKH�ORZHU�FRXUW¶V�FRQFOXVLRQ�WKDW�DSSHOOHHV�DUH�QRW

OLDEOH� IRU� DSSHOODQW¶V� LQMXULHV� EHFDXVH� DSSHOODQW� NQHZ� RI� WKH� REYLRXVO\

GDQJHURXV�FRQGLWLRQ�RI� WKH� ODGGHU� DQG� IDLOHG� WR� SURWHFW�KHUVHOI�� � ,Q� ILQGLQJ

IDXOW�ZLWK�WKH�ORZHU�FRXUW¶V�FRQFOXVLRQ��ZH�DUH�SHUVXDGHG�E\�&RPPHQW�I�RI��
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���$� RI� WKH� 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV� ZKLFK�� LQ� SHUWLQHQW� SDUW�

SURYLGHV�

7KHUH�DUH��KRZHYHU��FDVHV�LQ�ZKLFK�WKH�SRVVHVVRU�RI� ODQG
FDQ�DQG�VKRXOG�DQWLFLSDWH�WKDW�WKH�GDQJHURXV�FRQGLWLRQ�ZLOO�FDXVH
SK\VLFDO� KDUP� WR� WKH� LQYLWHH� QRWZLWKVWDQGLQJ� LWV� NQRZQ� RU
REYLRXV�GDQJHU�� � ,Q�VXFK�FDVHV�WKH�SRVVHVVRU� LV�QRW� UHOLHYHG�RI
WKH�GXW\�RI�UHDVRQDEOH�FDUH�ZKLFK�KH�RZHV�WR�WKH�LQYLWHHV�IRU�KLV
SURWHFWLRQ�� � 7KLV� GXW\�PD\� UHTXLUH�KLP� WR�ZDUQ� WKH� LQYLWHH�� RU
WDNH�RWKHU�UHDVRQDEOH�VWHSV�WR�SURWHFW�KLP��DJDLQVW�WKH�NQRZQ�RU
REYLRXV� FRQGLWLRQ� RU� DFWLYLW\�� LI� WKH� SRVVHVVRU� KDV� UHDVRQ� WR
H[SHFW�WKDW�WKH�LQYLWHH�ZLOO�QHYHUWKHOHVV�VXIIHU�SK\VLFDO�KDUP�

6XFK�UHDVRQ�WR�H[SHFW�KDUP�WR�WKH�YLVLWRU� IURP�NQRZQ�RU
REYLRXV� GDQJHUV�PD\� DULVH�� IRU� H[DPSOH�� ZKHUH� WKH� SRVVHVVRU
KDV� UHDVRQ� WR� H[SHFW� WKDW� WKH� LQYLWHH¶V� DWWHQWLRQ� PD\� EH
GLVWUDFWHG�� VR� WKDW� KH�ZLOO�QRW� GLVFRYHU�ZKDW� LV� REYLRXV�� RU�ZLOO
IRUJHW�ZKDW�KH�KDV�GLVFRYHUHG��RU�IDLO�WR�SURWHFW�KLPVHOI�DJDLQVW
LW���6XFK�UHDVRQ�PD\�DOVR�DULVH�ZKHUH�WKH�SRVVHVVRU�KDV�UHDVRQ
WR�H[SHFW�WKDW�WKH�LQYLWHH�ZLOO�SURFHHG�WR�HQFRXQWHU�WKH�NQRZQ�RU
REYLRXV�GDQJHU�EHFDXVH�WR�D�UHDVRQDEOH�PDQ�LQ�KLV�SRVLWLRQ�WKH
DGYDQWDJHV� RI� GRLQJ� VR� ZRXOG� RXWZHLJK� WKH� DSSDUHQW� ULVN�� � ,Q
VXFK�FDVHV� WKH� IDFW� WKDW�WKH�GDQJHU� LV� NQRZQ�� RU� LV� REYLRXV�� LV
LPSRUWDQW� LQ� GHWHUPLQLQJ�ZKHWKHU� WKH� LQYLWHH� LV� WR� EH� FKDUJHG
ZLWK�FRQWULEXWRU\�QHJOLJHQFH��RU�DVVXPSWLRQ�RI�WKH�ULVN���6HH���
����DQG�����'��� � ,W� LV�QRW��KRZHYHU�� FRQFOXVLYH� LQ�GHWHUPLQLQJ
WKH�GXW\�WR� WKH�SRVVHVVRU��RU�ZKHWKHU�KH�KDV�DFWHG� UHDVRQDEO\
XQGHU�WKH�FLUFXPVWDQFHV�

,OOXVWUDWLRQV�

��

�� $�RZQV�DQ�RIILFH�EXLOGLQJ��LQ�ZKLFK�KH�UHQWV�DQ�RIILFH
IRU� EXVLQHVV� SXUSRVHV� WR� %�� � 7KH� RQO\� DSSURDFK� WR
WKH�RIILFH�LV�RYHU�D�VOLSSHU\�ZD[HG�VWDLUZD\��ZKRVH
FRQGLWLRQ�LV�YLVLEOH�DQG�TXLWH�REYLRXV�� �&��HPSOR\HG
E\�%�LQ�WKH�RIILFH��XVHV�WKH�VWDLUZD\�RQ�KHU�ZD\� WR
ZRUN��VOLSV�RQ�LW��DQG�LV�LQMXUHG���+HU�RQO\�DOWHUQDWLYH
WR� WDNLQJ� WKH� ULVN�ZDV�WR� IRUHJR�HPSOR\PHQW�� �$� LV
VXEMHFW�WR�OLDELOLW\�WR�&�
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���� $V�SUHYLRXVO\�VWDWHG�� LW� LV� FOHDU� WKDW�DSSHOOHHV�FRQWUROOHG� WKH�HOHYDWRU

VKDIW�ZKHUH� WKH� GDQJHURXV� ODGGHU� ZDV� ORFDWHG�� � $OVR�� LW� LV� FOHDU� IURP� WKH

UHFRUG� WKDW� WKH� GDQJHURXV� FRQGLWLRQ� RI� WKH� ODGGHU� ZDV� REYLRXV� WR� ERWK

DSSHOODQW�DQG�DSSHOOHHV����/LNHZLVH��DSSHOOHHV�VKRXOG�KDYH�UHDOL]HG�WKDW�WKH

ODGGHU�SRVHG�DQ�XQUHDVRQDEOH�ULVN�RI�KDUP��HVSHFLDOO\�LQ�OLJKW�RI�26+$�DQG

3HQQV\OYDQLD� 'HSDUWPHQW� RI� /DERU� DQG� ,QGXVWU\� UHJXODWLRQV� FRQFHUQLQJ

LQVSHFWLRQ� DQG� SODFHPHQW� RI� ODGGHUV� DQG� WKH� IDFW� WKDW� +HLWPDQ� KDG

SUHYLRXVO\�SURYLGHG�DQ�HPSOR\HH�WR�DVVLVW�WKH�$PWHFK�HPSOR\HH�ZKHQ�XVLQJ

WKH� ODGGHU�� � 7KXV�� DSSHOODQW� SURYHG� WKH� UHTXLUHPHQWV� RI� �� ����D�� RI� WKH

5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� WKDW� DSSHOOHHV� NQHZ� RU� E\� WKH� H[HUFLVH� RI

UHDVRQDEOH�FDUH�VKRXOG�KDYH�GLVFRYHUHG�WKH�GDQJHURXV�ODGGHU�

���� 7KH� UHFRUG� DOVR� VXSSRUWV� WKH� MXU\¶V� FRQFOXVLRQ� WKDW� DSSHOOHHV� VKRXOG

KDYH� DQWLFLSDWHG� WKDW� DSSHOODQW� ZRXOG� IDLO� WR� SURWHFW� KHUVHOI� DJDLQVW� WKH

GDQJHURXV�FRQGLWLRQ�RI�WKH�ODGGHU���$SSHOODQW�ZDV�UHTXLUHG�E\�WKH�DJUHHPHQW

EHWZHHQ� $PWHFK� DQG� +HLWPDQ� WR� SHUIRUP� URXWLQH� PDLQWHQDQFH� RQ� WKH

HOHYDWRU� LQ�VKDIW�QXPEHU����� � 7R�GR� VR�� VKH�KDG� WR� WUDYHUVH� WKH� ODGGHU� LQ

WKDW�HOHYDWRU�VKDIW���6KH�KDG�QR�RWKHU�DOWHUQDWLYH�WR�GHVFHQGLQJ�DQG�FOLPELQJ

����������������������������������
� )RUPHU�$PWHFK�HPSOR\HH�)UDQ�:LOOLDPV�WHVWLILHG�WKDW�KH�LQIRUPHG�:D\QH
9DOOLHX��DSSHOOHHV¶�EXLOGLQJ�RSHUDWLRQV�PDQDJHU��DQG�-RKQ�:RRG��+HLWPDQ¶V
EXLOGLQJ�HQJLQHHU��DERXW�WKH�SUREOHPV�ZLWK�WKH�ODGGHU���$OWKRXJK�0U��9DOOLHX
WHVWLILHG�WKDW�:LOOLDPV�KDG�QRW�LQIRUPHG�KLP�DERXW�WKH�ODGGHU��VXFK�D�FRQIOLFW
LQ�WHVWLPRQ\�LV�IRU�WKH�MXU\��QRW�WKH�MXGJH��WR�UHVROYH���7KXV��WR�WKH�H[WHQW
WKDW�WKH�ORZHU�FRXUW¶V�GHFLVLRQ�WR�JUDQW�D�QHZ�WULDO�ZDV�EDVHG�XSRQ�D�ILQGLQJ
WKDW� DSSHOOHHV� GLG�QRW� NQRZ�RI� WKH�GDQJHU��ZH� ILQG� WKH� ORZHU� FRXUW� HUUHG�
&RNHU�� ���� $��G� DW� ����� �LI� UHFRUG� GLVFORVHV� HYLGHQFH� ZDV� PHUHO\
FRQIOLFWLQJ��WKH�QHZ�WULDO�RUGHU�PXVW�EH�UHYHUVHG��
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WKDW�ODGGHU��DQG�VKH�FRXOG�RQO\�VHUYLFH�WKH�HOHYDWRU�GXULQJ�D�WZR�KRXU�SHULRG

RQFH�D�PRQWK���7KXV��MXVW�DV�LQ�,OOXVWUDWLRQ���LQ�&RPPHQW�I�RI������$�RI�WKH

5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� DSSHOOHHV� VKRXOG� KDYH� DQWLFLSDWHG� WKDW

DSSHOODQW� ZRXOG� XVH� WKH� ODGGHU� GHVSLWH� LWV� REYLRXVO\� GDQJHURXV� FRQGLWLRQ�

$FFRUGLQJO\��ZH�ILQG�WKDW�DSSHOODQW�PHW�WKH�UHTXLUHPHQW�RI�������E��RI� WKH

5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� L�H��� WKDW� DSSHOOHHV� VKRXOG� KDYH� H[SHFWHG

WKDW�DSSHOODQW�ZRXOG� IDLO� WR�SURWHFW�KHUVHOI� IURP�WKH�GDQJHUV�RI� WKH� ODGGHU�

6HH�5HVWDWHPHQW��6HFRQG��RI�7RUWV�������$����

���� 1H[W�� WKH� UHFRUG�FOHDUO\�VXSSRUWV� WKH� MXU\¶V� FRQFOXVLRQ� WKDW� DSSHOOHHV

IDLOHG�WR�H[HUFLVH� UHDVRQDEOH� FDUH� WR� SURWHFW� DSSHOODQW� DJDLQVW� WKH�GDQJHUV

SRVHG�E\�WKH�ODGGHU���$V�SUHYLRXVO\�VWDWHG��DSSHOOHHV�NQHZ�RI�WKH�GDQJHURXV

FRQGLWLRQ� RI� WKH� ODGGHU� DQG� IDLOHG� WR� LQVXUH� WKDW� WKH� ODGGHU� ZDV� KXQJ� LQ

FRPSOLDQFH� ZLWK� 26+$� DQG� 'HSDUWPHQW� RI� /DERU� DQG� ,QGXVWU\� VWDQGDUGV�

7KXV�� DSSHOODQW� PHW� WKH� UHTXLUHPHQW� RI� �� ����F�� RI� WKH� 5HVWDWHPHQW

�6HFRQG��RI�7RUWV���6LQFH�DSSHOODQW�SURYHG�HDFK�UHTXLUHPHQW�RI�������RI�WKH

5HVWDWHPHQW��6HFRQG��RI�7RUWV��DSSHOOHHV�DUH�VXEMHFW�WR�OLDELOLW\�XQGHU������

DQG�������$�RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV��DQG�WKH�ORZHU�FRXUW�HUUHG

ZKHQ� LW� KHOG� WKDW� DSSHOOHHV� RZHG� QR� GXW\� WR� SURWHFW� DSSHOODQW� IURP� WKH

GDQJHURXV�FRQGLWLRQ�RI�WKH�ODGGHU�

���� 1H[W�� ZH� FRQVLGHU� WKH� ORZHU� FRXUW¶V� FRQFOXVLRQ� WKDW� DSSHOOHHV¶

QHJOLJHQFH� GLG� QRW� FDXVH� DSSHOODQW¶V� LQMXULHV�� � $JDLQ�� ZH� PXVW� UHMHFW� WKH

ORZHU� FRXUW¶V� GHFLVLRQ�� � ,Q�PDNLQJ� LWV� GHFLVLRQ�� WKH� ORZHU� FRXUW� DSSDUHQWO\
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LJQRUHG� WKH� IDFW� WKDW� WKH� ODGGHU� YLRODWHG� ERWK� IHGHUDO� DQG� VWDWH� VDIHW\

UHJXODWLRQV�� � $OVR�� WKH� FRXUW�PXVW�KDYH� UHMHFWHG� WKH� RSLQLRQ� RI� DSSHOODQW¶V

H[SHUW�WKDW�WKH�ODGGHU�ZDV�LQDGHTXDWH�IRU�D�SHUVRQ¶V�KDQG�WR�JUDVS�VHFXUHO\

DQG�KHU�IHHW�WR�ILQG�DQ�DGHTXDWH�SXUFKDVH���,Q�OLJKW�RI�WKDW�WHVWLPRQ\��SOXV

DSSHOODQW¶V� RZQ� WHVWLPRQ\� WKDW� VKH� IHOO� DOPRVW� LPPHGLDWHO\� DIWHU� VWHSSLQJ

RQWR� WKH� ODGGHU�� ZH� FDQQRW� DJUHH� WKDW� WKH� MXU\¶V� YHUGLFW� VKRFNV� WKH

FRQVFLHQFH�� � &HUWDLQO\�� LW� ZDV� UHDVRQDEOH� IRU� WKH� MXU\� WR� FRQFOXGH� WKDW

DSSHOODQW
V� IDOO�ZDV� FDXVHG� E\� WKH� ODGGHU¶V� GHIHFWLYH� FRQGLWLRQ�� L�H��� LW� ZDV

DWWDFKHG�WRR�FORVHO\�WR�WKH�ZDOO�IRU�KHU�WR�VWDQG�XSRQ�DQG�VHFXUHO\�JULS���:H

PXVW� UHMHFW� WKH� ORZHU� FRXUW¶V� FRQFOXVLRQ� EHFDXVH� LW� LV� EDVHG� XSRQ� LWV� RZQ

LQWHUSUHWDWLRQ� RI� FRQIOLFWLQJ� H[SHUW� WHVWLPRQ\�� ZKLFK� FDQQRW� VHUYH� DV� WKH

EDVLV�IRU�D�QHZ�WULDO���&RNHU������$��G�DW������

���� 7KH�ORZHU�FRXUW�DOVR�DSSHDUV�WR�KDYH�JUDQWHG�D�QHZ�WULDO�EDVHG�XSRQ

LWV� FRQFOXVLRQ� WKDW� DSSHOODQW¶V� ³RZQ� QHJOLJHQFH� FDXVHG� WKH� LQMXU\� LQ

TXHVWLRQ�´��7ULDO�&RXUW�2SLQLRQ��S������6SHFLILFDOO\��WKH�ORZHU�FRXUW�IRXQG�WKDW

³>L@W� ZDV� WKH� >DSSHOODQW¶V@� DFWLRQV� LQ� QRW� WDNLQJ� WKH� VDPH� PHDVXUHV� WR

SURWHFW�KHUVHOI�DV�HDUOLHU�PHFKDQLFV�KDG�GRQH�DQG�LQ�XVLQJ�WKH�ODGGHU�ZKLOH

KHU�KDQGV�ZHUH�JUHDV\�HQRXJK� WR�FDXVH�KHU� WR� ORVH�KHU�JULS�ZKLFK�FDXVHG

WKH�DFFLGHQW�´��7ULDO�&RXUW�2SLQLRQ��S������+RZHYHU��RQFH�DJDLQ��RXU�UHYLHZ�RI

WKH�UHFRUG�UHYHDOV�WKDW�WKH�ORZHU�FRXUW¶V�GHFLVLRQ�WR�JUDQW�D�QHZ�WULDO�LV�QRW

DGHTXDWHO\�VXSSRUWHG�E\� WKH� UHFRUG�� �5DWKHU�� WKH� ORZHU� FRXUW� KDV�XVXUSHG
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WKH� MXU\¶V� IDFW�ILQGLQJ� IXQFWLRQ� DQG� VXSSODQWHG� LWV� FRQFOXVLRQV�ZLWK� LWV� RZQ

YHUVLRQ�RI�WKH�IDFWV�

���� ,Q�PDNLQJ�LWV�GHFLVLRQ��WKH�ORZHU�FRXUW�DSSDUHQWO\�IRXQG�DV�D�IDFW�WKDW

DSSHOODQW� ZDV� FDUU\LQJ� WRROV� GRZQ� WKH� ODGGHU� ZKHQ� VKH� IHOO�� UDWKHU� WKDQ

KDYLQJ�D�+HLWPDQ�HPSOR\HH�ORZHU�WKH�WRROV�WR�KHU���+RZHYHU��WKLV�FRQFOXVLRQ

LV� QRW� VXSSRUWHG� E\� WKH� UHFRUG�� � ,Q� IDFW�� WKH� UHFRUG� FOHDUO\� VXSSRUWV� WKH

FRQFOXVLRQ�WKDW�DSSHOODQW�ZDV�QRW�FDUU\LQJ�DQ\�WRROV�ZKHQ�VKH�IHOO���,QVWHDG�

VKH�WHVWLILHG�WKDW�KHU�JUHDVH�JXQ�ZDV�OD\LQJ�RQ�WKH�VLOO�RI�WKH�HOHYDWRU�GRRU

ZKHQ�VKH�VWHSSHG�XSRQ� WKH� ODGGHU� DQG� LPPHGLDWHO\� WKHUHDIWHU� IHOO�� � �1�7��

9RO��,��S������

���� $OVR��WKH�ORZHU�FRXUW�FRQFOXGHG�WKDW�DSSHOODQW�DWWHPSWHG�WR�FOLPE�WKH

ODGGHU�ZKLOH�KHU�KDQGV�ZHUH�WRR�JUHDV\�IRU�KHU�WR�VHFXUHO\�JULS�WKH�ODGGHU�

DQG��WKXV��KHU�RZQ�QHJOLJHQFH�FDXVHG�KHU�IDOO���2QFH�DJDLQ��ZH�ILQG�WKDW�WKH

ORZHU� FRXUW¶V� FRQFOXVLRQ� LV�� DW� EHVW�� LWV� RZQ� LQWHUSUHWDWLRQ� RI� FRQIOLFWLQJ

HYLGHQFH���:KLOH�DSSHOODQW�DGPLWWHG�RQ�FURVV�H[DPLQDWLRQ�WKDW�JUHDV\�KDQGV

DUH� D�QRUPDO� SDUW� RI� DQ� HOHYDWRU�PHFKDQLF¶V� MRE� �1�7��� 9RO�� ,�� S�� ����� VKH

VSHFLILFDOO\�WHVWLILHG�WKDW�VKH�FOHDQHG�KHU�KDQG�ZLWK�UDJV�SULRU�WR�GHVFHQGLQJ

WKH� ODGGHU�� � �1�7���9RO�� ,��� S�� ����� � 7KXV�� WKH� ORZHU� FRXUW¶V� FRQFOXVLRQ� WKDW

DSSHOODQW¶V� KDQGV� ZHUH� ³FRYHUHG´� ZLWK� JUHDVH� LV� PHUHO\� LWV� RZQ� IDFWXDO
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ILQGLQJ�EDVHG�RQ�FRQIOLFWLQJ�WHVWLPRQ\�� �6XFK�D�ILQGLQJ�FDQQRW�VHUYH�DV�WKH

EDVLV�IRU�D�QHZ�WULDO���&RNHU������$��G�DW��������

���� ,Q� VXP�� ZH� UHMHFW� WKH� ORZHU� FRXUW¶V� GHFLVLRQ� WR� JUDQW� D� QHZ� WULDO�

*LYHQ�H[WHQVLYH�WHVWLPRQ\�FRQFHUQLQJ�WKH�REYLRXVO\�GDQJHURXV�FRQGLWLRQ�RI

WKH� ODGGHU�� DSSHOOHHV¶� DGPLWWHG� FRQWURO� RYHU� WKH� ODGGHU�� WKH� ODFN� RI� DQ

DOWHUQDWLYH�PHWKRG�IRU�DSSHOODQW�WR�SHUIRUP�KHU�PDLQWHQDQFH�RI�WKH�HOHYDWRU

DQG� DSSHOODQW¶V� WHVWLPRQ\� WKDW� VKH� KDG� FOHDQHG� KHU� KDQGV� SULRU� WR� KHU

DWWHPSW�WR�GHVFHQG�WKH�ODGGHU��ZH�GR�QRW�EHOLHYH�WKDW�WKH�MXU\¶V�YHUGLFW�LV�VR

FRQWUDU\� WR� WKH� HYLGHQFH� DV� WR� VKRFN� RQH¶V� VHQVH� RI� MXVWLFH�� � 5DWKHU�� WKH

DZDUG�RI�D�QHZ�WULDO�ZDV�EDVHG�XSRQ�WKH�ORZHU�FRXUW¶V�RZQ�LQWHUSUHWDWLRQ�RI

WKH�FRQIOLFWLQJ�HYLGHQFH��ZKLFK�FDQQRW�VHUYH�DV�D�EDVLV�IRU�D�QHZ�WULDO���0RUH

WR�WKH�SRLQW��WKH�VSHFLILF�UHDVRQV�FLWHG�E\�WKH�ORZHU�FRXUW�IRU�WKH�JUDQW�RI�D

QHZ�WULDO�ODFN�PHULW���$FFRUGLQJO\��ZH�UHYHUVH�DQG�UHPDQG�IRU�UHLQVWDWHPHQW

RI�WKH�MXU\¶V�YHUGLFW�������

����������������������������������
�� ,W�LV�DOVR�VLJQLILFDQW�WR�QRWH�WKDW�DSSHOODQW¶V�H[SHUW�WHVWLILHG�WKDW�WKH�ODGGHU
LQ�TXHVWLRQ�ZDV�SRVLWLRQHG�VXFK�WKDW�HYHQ�D�SHUVRQ�ZLWK�SHUIHFWO\�GU\�KDQGV
ZRXOG� ORVH� KLV� RU� KHU� JULS� DQG� IDOO� LI� WKDW� SHUVRQ¶V� IHHW� VOLSSHG� IURP� WKH
ODGGHU����1�7���9RO��,,��S��������7KH�H[SHUW�DOVR�WHVWLILHG�WKDW�JLYHQ�WKH�QDWXUH
RI�DSSHOODQW¶V�LQMXULHV�WR�KHU�ORZHU�H[WUHPLWLHV��LW�ZDV�OLNHO\�WKDW�DSSHOODQW¶V
IHHW�VOLSSHG�IURP�WKH�ODGGHU¶V�UXQJ� ILUVW�DQG�KHU�KDQGV� IROORZHG�DV�VKH�IHOO
VWUDLJKW�GRZQ�WKH�HOHYDWRU�VKDIW����1�7���9RO��,,��S���������
�� $SSHOOHHV� VXEPLW� WKDW� LI� ZH� ILQG� WKH� ORZHU� FRXUW¶V� VSHFLILF� JURXQGV� IRU
DZDUGLQJ� D� QHZ� WULDO� WR� EH� ZLWKRXW�PHULW�� WKHQ� ZH� FDQ� DIILUP� LWV� GHFLVLRQ
EDVHG�XSRQ�RWKHU�JURXQGV��WR�ZLW���WKH�ORZHU�FRXUW�HUUHG�ZKHQ�LW�VXVWDLQHG
DSSHOODQW¶V�REMHFWLRQ�WR�D�TXHVWLRQ�WKDW�DSSHOOHH�+HLWPDQ�DVNHG�RI�LWV�H[SHUW�
WKH� WULDO� FRXUW� HUUHG� LQ� LWV� UHVSRQVH� WR� D� TXHVWLRQ� IURP� WKH� MXU\� UHJDUGLQJ
DSSHOODQW¶V�SURMHFWHG�HDUQLQJV��DQG�WKH�WULDO�FRXUW�LPSURSHUO\�FRPPHQWHG�RQ
WKH�FRQGLWLRQ�RI�WKH�ODGGHU���+RZHYHU��³LI�WKH�WULDO�FRXUW�VSHFLILHV�WKH�UHDVRQV
IRU�ZKLFK�LW�RUGHUHG�D�QHZ�WULDO��WKHQ�DQ�DSSHOODWH�FRXUW�FDQ�RQO\�DIILUP�WKH
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���� 2UGHU� JUDQWLQJ� QHZ� WULDO� LV� UHYHUVHG�� � &DVH� UHPDQGHG� IRU� IXUWKHU

SURFHHGLQJV� LQ� DFFRUGDQFH�ZLWK� WKH�SURYLVLRQV� RI� WKLV� RSLQLRQ�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

���� %(&.��-��&RQFXUV�LQ�WKH�5HVXOW�

�������������������������������������������������������������������������������������������������������������
GHFLVLRQ�LI�DW�OHDVW�RQH�RI�WKH�UHDVRQV�VSHFLILHG�LV�DQ�DGHTXDWH�RQH�´��&RNHU�
���� $��G� DW� ������ � 6LQFH� WKH� WULDO� FRXUW� VSHFLILFDOO\� FLWHG� WKH� UHDVRQV� IRU
JUDQWLQJ�D�QHZ�WULDO�DQG�ZH�IRXQG�WKRVH�UHDVRQV�ODFN�PHULW��ZH�ZLOO�QRW�RUGHU
D� QHZ� WULDO� EDVHG� XSRQ� ³RWKHU´� JURXQGV� ZKHUH� WKH� WULDO� FRXUW� GLG� QRW
H[SUHVVO\�DGRSW�WKRVH�UHDVRQV���&RNHU������$��G�DW������
�� $SSHOOHHV�DUJXH�WKDW� LI�ZH� UHYHUVH� WKH� WULDO� FRXUW¶V�DZDUG�RI�D�QHZ� WULDO�
WKH�ORZHU�FRXUW�VKRXOG�EH�SHUPLWWHG�WR�UXOH�XSRQ�LWV�UHPLWWLWXU�UHTXHVW���:H
DJUHH� DQG� GLUHFW� WKH� ORZHU� FRXUW� WR� UXOH� XSRQ� DSSHOOHHV¶� PRWLRQ� IRU
UHPLWWLWXU�� � 7KHUHDIWHU�� WKH� ORZHU� FRXUW� VKRXOG� GHWHUPLQH� WKH� DPRXQW� RI
GHOD\�GDPDJHV�WR�ZKLFK�DSSHOODQW�LV�HQWLWOHG��DQG�ILQDO�MXGJPHQW�VKRXOG�WKHQ
EH�HQWHUHG�


