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��� 0LFKDHO� 7�� +RGJH� DSSHDOV� IURP� DQ� RUGHU� LVVXHG� E\� WKH� &RXUW� RI

&RPPRQ� 3OHDV� RI� 'DXSKLQ� &RXQW\� HQWHULQJ� D� MXGJPHQW� DJDLQVW� KLP� IRU

�����������RQ�D�SHWLWLRQ�WR�H[HFXWH�RQ�D�VXUHW\�ERQG��:H�DIILUP�

��� 0U��+RGJH� LV�D�SURIHVVLRQDO� EDLO� ERQGVPDQ��+H�SRVWHG�D�ERQG� LQ� WKH

DPRXQW� RI� ����������� IRU� WKH� GHIHQGDQW� LQ� WKH� XQGHUO\LQJ� FULPLQDO

SURVHFXWLRQ��2Q�2FWREHU����������WKH�GHIHQGDQW�IDLOHG�WR�DSSHDU�IRU�KLV�WULDO�

$V�D�UHVXOW��WKH�WULDO�FRXUW�LVVXHG�D�FDSLDV�IRU�WKH�GHIHQGDQW�DQG�RUGHUHG�WKH

EDLO�IRUIHLWHG��)RXU�GD\V�ODWHU�WKH�GHIHQGDQW�ZDV�DSSUHKHQGHG�DQG�SODFHG�LQ

WKH�FRXQW\�MDLO��,W�ZDV�DVFHUWDLQHG�WKDW�WKHUH�ZDV�D�PLVXQGHUVWDQGLQJ�DERXW

WKH�WULDO�GDWH�LQ�WKDW�WKH�GHIHQGDQW�EHOLHYHG�LW�ZDV�VFKHGXOHG�IRU�2FWREHU����

������'HIHQVH�FRXQVHO�ILOHG�D�SHWLWLRQ�WR�OLIW�WKH�FDSLDV�DQG�UHLQVWDWH�EDLO�RQ

2FWREHU�����������7KH�WULDO�FRXUW�JUDQWHG�WKLV�SHWLWLRQ��RQ�2FWREHU����������

WKH�FDSLDV�ZDV�OLIWHG�DQG�WKH�GHIHQGDQW�ZDV�UHOHDVHG�RQ�WKH�UHLQVWDWHG�EDLO�
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��� $� WULDO� ZDV� UHVFKHGXOHG� IRU� 1RYHPEHU� ���� ������ DQG� WKH� GHIHQGDQW

DJDLQ�GLG�QRW�DSSHDU��2QFH�DJDLQ��D�FDSLDV�ZDV�LVVXHG�DQG�EDLO�ZDV�RUGHUHG

IRUIHLWHG�� EXW� WKH� GHIHQGDQW� FRXOG� QRW� EH� IRXQG�� 2Q� 1RYHPEHU� ���� �����

SXUVXDQW�WR�WKH�UXOHV�RI�FULPLQDO�SURFHGXUH��WKH�&RPPRQZHDOWK�QRWLILHG�0U�

+RGJH�E\�ERWK�UHJXODU�DQG�FHUWLILHG�PDLO� WKDW�H[HFXWLRQ�RI� WKH�ERQG�ZRXOG

WDNH�SODFH�LQ� WKLUW\�GD\V�XQOHVV�KH�FRXOG�EULQJ� WKH�GHIHQGDQW�WR� WKH�FRXUW�

7KH�FHUWLILHG�OHWWHU�ZDV�UHWXUQHG�³QR�VXFK�DGGUHVV´�WR�WKH�GLVWULFW�DWWRUQH\¶V

RIILFH�� 7KH� GLVWULFW� DWWRUQH\� RQ� WKH� FDVH� WHOHSKRQHG� 0U�� +RGJH� LQ� -DQXDU\

�����WR�GLVFXVV�WKH�IRUIHLWXUH��7KHUHDIWHU��RQ�)HEUXDU\�����������WKH�GLVWULFW

DWWRUQH\�ILOHG�D�SHWLWLRQ�WR�H[HFXWH�RQ�WKH�VXUHW\�ERQG��0U��+RGJH�ILOHG�D�SUR

VH� DQVZHU� DGPLWWLQJ� WR� SRVWLQJ� ERQG� IRU� WKH� GHIHQGDQW� DQG� WR� UHFHLYLQJ

QRWLFH�RI�WKH�H[HFXWLRQ�RQ�1RYHPEHU�����������$�KHDULQJ�ZDV�KHOG�LQ�ZKLFK

0U�� +RGJH� ZDV� UHSUHVHQWHG� E\� FRXQVHO�� 7KH� WULDO� FRXUW� JUDQWHG� WKH

&RPPRQZHDOWK¶V�SHWLWLRQ��7KLV�WLPHO\�DSSHDO�IROORZHG�

��� 7KLV� DSSHDO� DGGUHVVHV� WKH� VWDWXV� RI� EDLO� ZKHQ� LW� LV� RUGHUHG� IRUIHLWHG

DQG� VXEVHTXHQWO\� UHLQVWDWHG��6SHFLILFDOO\��0U�� +RGJH� DVNV�XV�ZKHWKHU� ³WKH

ORZHU�FRXUW�HUUHG�ZKHQ�LW�JUDQWHG� WKH�&RPPRQZHDOWK¶V�SHWLWLRQ� WR�H[HFXWH

RQ� D� VXUHW\� ERQG� HYHQ� WKRXJK� EDLO� KDG� SUHYLRXVO\� EHHQ� IRUIHLWHG� DQG

VXEVHTXHQWO\� UHLQVWDWHG� ZLWKRXW� QRWLFH� WR� DQG� DJUHHPHQW� RI� WKH� VXUHW\� LQ

YLRODWLRQ�RI�3D�5�&ULP�3������DQG������´�$SSHOODQW¶V�EULHI�DW����,Q�VKRUW��GLG

WKH� ILUVW� IRUIHLWXUH� LQYDOLGDWH� WKDW� ERQG� DQG� UHTXLUH�0U�� +RGJH� WR� DJUHH� WR

DQRWKHU�SRVWLQJ�RI�D�ERQG�ZKHQ�WKH�WULDO�FRXUW�UHLQVWDWHG�LW"
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��� 7KLV�LVVXH�SUHVHQWV�D�TXHVWLRQ�RI�ODZ�EHFDXVH�LW�LQYROYHV�DSSOLFDWLRQ�RI

WKH� EDLO� VWDWXWHV�� ³,I� D� WULDO� FRXUW� HUUHG� LQ� LWV� DSSOLFDWLRQ� RI� WKH� ODZ�� DQ

DSSHOODWH�FRXUW�ZLOO�FRUUHFW�WKH�HUURU�´�%HUQKDUGW�Y��1HHGOHPDQ������$��G

�������������3D�6XSHU���������2XU�VFRSH�RI� UHYLHZ�RQ�TXHVWLRQV�RI� ODZ� LV

SOHQDU\��6LPPRQV�Y��3DFRU��,QF�������3D�����������$��G������������

��� 7KH�ILUVW�IRUIHLWXUH�RU�ODFN�RI�QRWLFH�RI�WKDW�IRUIHLWXUH�GLG�QRW�H[WLQJXLVK

0U��+RGJH¶V� UHVSRQVLELOLW\� DV� D� VXUHW\� RQ� WKH� GHIHQGDQW¶V� ERQG��:KHQ� WKH

ERQG�ZDV�UHLQVWDWHG�E\�WKH�WULDO�FRXUW�QLQH�GD\V�DIWHU�WKH�LQLWLDO�IRUIHLWXUH��LW

FRQWLQXHG�DV� EDLO� SRVWHG� RQ� EHKDOI� RI� WKH� GHIHQGDQW�� 3HQQV\OYDQLD� 5XOH� RI

&ULPLQDO� 3URFHGXUH� ����� VHWV� IRUWK� WKH� GXUDWLRQ� RI� REOLJDWLRQ� RQ� D� ERQG�

³8QOHVV� EDLO� LV� UHYRNHG�� D� EDLO� ERQG� VKDOO� EH� YDOLG� XQWLO� WKH� IXOO� DQG� ILQDO

GLVSRVLWLRQ�RI�WKH�FDVH��LQFOXGLQJ�DOO�DYHQXHV�RI�GLUHFW�DSSHDO�WR�WKH�6XSUHPH

&RXUW� RI� 3HQQV\OYDQLD�´� 3D�5�&ULP�3�� ����� �HPSKDVLV� DGGHG��� 7KH� ERQG� LQ

WKLV� FDVH� ZDV� QRW� UHYRNHG�� LW� ZDV� RUGHUHG� IRUIHLWHG�� ³5HYRFDWLRQ� RI� EDLO

VLPSO\�GHQLHV�DQ� LQGLYLGXDO�GHIHQGDQW� WKH�RSSRUWXQLW\�WR� UHPDLQ�RXWVLGH�RI

FXVWRG\� SHQGLQJ� WKH� RXWFRPH� RI� KLV� MXGLFLDO� SURFHVV�� %DLO� IRUIHLWXUH� LV� D

SURFHVV�ZKHUHE\�DQ�LQGLYLGXDO�GHIHQGDQW�VXUUHQGHUV�SDUW�RU�DOO�RI�KLV�ERQG

DQG� LV� DSSURSULDWH� ZKHQ� KH� EUHDFKHV� D� FRQGLWLRQ� RI� KLV� EDLO�´

&RPPRQZHDOWK�Y��&KRSDN������3D�����������$��G�������������7KHUHIRUH�

0U�� +RGJH¶V� DUJXPHQW� WKDW� WKH� IRUIHLWXUH� FRQVWLWXWHG� D� UHYRFDWLRQ� RI� WKH

ERQG�LV�HUURQHRXV��7KXV��WKH�ILUVW�IRUIHLWXUH�GLG�QRW�SUHYHQW�WKH�SRVWHG�ERQG

WR�FRQWLQXH�DV�EDLO�IRU�WKH�GHIHQGDQW�
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��� 7KH� ODFN� RI� QRWLFH� RI� WKH� ILUVW� IRUIHLWXUH� GRHV� QRW� DIIHFW� 0U�� +RGJH¶V

REOLJDWLRQ� RQ� WKH� VXUHW\� ERQG�� 7KH� FULPLQDO� UXOHV� UHJDUGLQJ� IRUIHLWXUH� RI� D

ERQG�VWDWH�WKDW

�D���:KHQ� D� PRQHWDU\� FRQGLWLRQ� RI� UHOHDVH� KDG� EHHQ� LPSRVHG
DQG�WKH�GHIHQGDQW�KDV�YLRODWHG�D�FRQGLWLRQ�RI�WKH�EDLO�ERQG��WKH
EDLO�DXWKRULW\�PD\�RUGHU�WKH�FDVK�RU�RWKHU�VHFXULW\�IRUIHLWHG�DQG
VKDOO�VWDWH�LQ�ZULWLQJ�RU�RQ�WKH�UHFRUG�WKH�UHDVRQV�IRU�GRLQJ�VR�

�E���:ULWWHQ� QRWLFH� RI� WKH� IRUIHLWXUH� VKDOO� EH� JLYHQ� WR� WKH
GHIHQGDQW�DQG�DQ\�VXUHW\��HLWKHU�SHUVRQDOO\�RU�E\�ERWK�ILUVW�FODVV
DQG�FHUWLILHG�PDLO�DW�WKH�GHIHQGDQW¶V�DQG�WKH�VXUHW\¶V�ODVW�NQRZQ
DGGUHVVHV�

�F���7KH� IRUIHLWXUH� VKDOO� QRW� EH� H[HFXWHG� XQWLO� ��� GD\V� DIWHU
QRWLFH�RI�WKH�IRUIHLWXUH�RUGHU�

�G���7KH�EDLO�DXWKRULW\�PD\�GLUHFW�WKDW�D�IRUIHLWXUH�EH�VHW�DVLGH�RU
UHPLWWHG� LI� MXVWLFH� GRHV�QRW� UHTXLUH� WKH� IXOO� HQIRUFHPHQW� RI� WKH
IRUIHLWXUH�RUGHU�

3D�5�&ULP�3��������:KLOH�WKHUH�LV�D�UHTXLUHPHQW�WR�JLYH�QRWLFH�RI� IRUIHLWXUH

WR�D�VXUHW\�� WKHUH� LV�QR�H[DFW� WLPH�IUDPH�ZLWKLQ�ZKLFK� WKH�QRWLFH�PXVW� EH

JLYHQ�� 7KH� VWDWXWH� VWDWHV� WKDW� ³>Z@ULWWHQ� QRWLFH� PXVW� EH� JLYHQ� RI� WKH

IRUIHLWXUH�´� 3D�5�&ULP�3�� �����E��� ,Q� RWKHU�ZRUGV�� WKHUH� LV� QR� UHTXLUHPHQW

WKDW� QRWLFH� PXVW� EH� GLVSDWFKHG� LPPHGLDWHO\� RU� ZLWKLQ� D� FHUWDLQ� SHULRG� RI

GD\V� IROORZLQJ� WKH� IRUIHLWXUH�� 7KHUH� LV� D� OLPLW� VHW�� KRZHYHU�� RQ� ZKHQ� WKH

IRUIHLWXUH� FDQ� EH� H[HFXWHG�� 7KH� &RPPRQZHDOWK�PXVW�ZDLW� DW� OHDVW� WZHQW\

GD\V� DIWHU� JLYLQJ� QRWLFH� RI� WKH� IRUIHLWXUH� EHIRUH� LW� FDQ� H[HFXWH� RQ� WKH

IRUIHLWXUH��7KH�FRPPHQWV�WR�WKLV�UXOH�VWDWH� WKDW�WKH� UHDVRQ� IRU�WKLV�ZDLWLQJ

SHULRG� LV� WR� ³JLYH� WKH� VXUHW\� WLPH� WR� SURGXFH� WKH� GHIHQGDQW�´� ,G�� �� ����

FRPPHQW��$GGLWLRQDOO\��D�FRXUW�KDV�WKH�DXWKRULW\�XQGHU������G��RI�WKH�UXOH
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WR� VHW� DVLGH� D� IRUIHLWXUH�� 7KHVH� SURYLVLRQV� ORJLFDOO\� OHDG� WR� WKH� FRQFOXVLRQ

WKDW� LI� WKH� IRUIHLWXUH� LV� VHW� DVLGH�� WKHUH� LV� QR� QHHG� WR� JLYH�QRWLFH� EHFDXVH

WKHUH�LV�QR�ORQJHU�OLDELOLW\�RQ�WKDW�IRUIHLWXUH�RUGHU��$OVR��VLQFH�EDLO�FRQWLQXHV

XQOHVV� LW� LV� UHYRNHG�� ODFN� RI� QRWLFH� EHIRUH� D� IRUIHLWXUH� RUGHU� LV� VHW� DVLGH

FHUWDLQO\� GRHV� QRW� FDQFHO� WKH� H[LVWLQJ� ERQG�� $FFRUGLQJO\�� 0U�� +RGJH

UHPDLQHG�OLDEOH�RQ�WKH�VXUHW\�ERQG�DIWHU�WKH�ILUVW�IRUIHLWXUH�ZDV�VHW�DVLGH�DQG

WKH�EDLO�ZDV�UHLQVWDWHG�

��� $�IXUWKHU�UHDVRQ�WR�VXSSRUW�RXU�KROGLQJ�WKDW�0U��+RGJH�UHPDLQHG�OLDEOH

RQ� WKH� VXUHW\� ERQG� LV� EDVHG� RQ� D� FRXUW¶V� ³LQKHUHQW� SRZHUV� WR� HQDFW� VXFK

PHDVXUHV�>QHFHVVDU\@�WR�HIIHFWXDWH�WKH�DGPLQLVWUDWLRQ�RI� MXVWLFH�´�&KRSDN�

���� $��G� DW� ����� ,Q� &KRSDN�� WKH� WULDO� FRXUW� ILUVW� LVVXHG� DQ� RUGHU� WKDW

UHYRNHG� WKH� GHIHQGDQW¶V� EDLO�� 6XEVHTXHQWO\�� WKH� WULDO� FRXUW� DPHQGHG� WKDW

RUGHU�WR�UHTXLUH�D�SDUWLDO�IRUIHLWXUH�RI�WKH�EDLO��2XU�6XSUHPH�&RXUW�H[SODLQHG

WKDW�³>W@R�VXJJHVW�WKDW�E\�YLUWXH�RI�LVVXLQJ�D�SUHOLPLQDU\�RUGHU�UHTXLULQJ�EDLO

µUHYRFDWLRQ¶�WKH�WULDO�FRXUW�LV�VRPHKRZ�SUHFOXGHG�IURP�VXEVHTXHQWO\�LVVXLQJ

DQ�RUGHU�RI�SDUWLDO�IRUIHLWXUH�LV�WR�IDLO�WR�UHFRJQL]H�WKH�EURDG�SRZHUV�DYDLODEOH

WR� D� FRXUW� LQ� RUGHU� WR� SURPRWH� MXVWLFH�´� ,G�� DW� ����Q����:H� FRQFOXGH� WKDW

WKHVH� EURDG� SRZHUV�� DV� ZHOO� DV� WKH� DXWKRULW\� RI� WKH� FRXUW� XQGHU� WKH� EDLO

UXOHV��VXSSRUW�WKH�DFWLRQ�RI�WKH�WULDO�FRXUW�LQ�WKLV�FDVH�

��� )LQDOO\��ZH�DOVR�ILQG�VXSSRUW�IRU�RXU�GHFLVLRQ�LQ�WKH�VXUHW\�DJUHHPHQW

H[HFXWHG�E\�0U��+RGJH�DQG� LQ�KLV� RZQ�DGPLVVLRQV�XQGHU� RDWK�� 7KH� VXUHW\

DJUHHPHQW�VWDWHV�
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,� XQGHUVWDQG� WKDW� ZKHQ� D� PRQHWDU\� FRQGLWLRQ� RI� UHOHDVH� LV
LPSRVHG�� LI� WKH�GHIHQGDQW� DSSHDUV� DW� DOO� WLPHV� UHTXLUHG� E\� WKH
FRXUW�DQG�VDWLVILHV�DOO�RWKHU�FRQGLWLRQV�VHW�IRUWK�LQ�WKH�EDLO�ERQG�
WKHQ�XSRQ�IXOO�DQG�ILQDO�GLVSRVLWLRQ�RI�WKH�FDVH��WKLV�ERQG�VKDOO�EH
YRLG�� ,I� WKH�GHIHQGDQW� IDLOV� WR� DSSHDU� DV� UHTXLUHG� RU� WR� FRPSO\
ZLWK�WKH�FRQGLWLRQV�RI�WKH�EDLO�ERQG��WKHQ�WKLV�ERQG�VKDOO�UHPDLQ
LQ� IXOO� IRUFH�� DQG� WKH� IXOO� VXP� RI� WKH� PRQHWDU\� FRQGLWLRQ� RI
UHOHDVH� PD\� EH� IRUIHLWHG�� WKH� GHIHQGDQW¶V� UHOHDVH� PD\� EH
UHYRNHG��DQG�D�ZDUUDQW�IRU�WKH�GHIHQGDQW¶V�DUUHVW�PD\�EH�LVVXHG�

&HUWLILHG�5HFRUG��6XUHW\� ,QIRUPDWLRQ�3DJH�GDWHG���������HPSKDVLV�DGGHG��

7KLV�FRQWUDFWXDO�ODQJXDJH�UHIOHFWV�DQ�DJUHHPHQW�WKDW�WKH�SRVWHG�ERQG�ZRXOG

FRQWLQXH� XQWLO� IXOO� GLVSRVLWLRQ� RI� WKH� FDVH� RU� DFWXDO� IRUIHLWXUH� RI� WKH� ERQG�

0RUHRYHU��0U��+RGJH�DGPLWWHG�LQ�KLV�DQVZHU�WR�WKH�&RPPRQZHDOWK¶V�SHWLWLRQ

WKDW�KH�ZDV�WKH�EDLO�ERQGVPDQ�IRU�WKH�GHIHQGDQW�DQG�WKDW�KH�UHFHLYHG�QRWLFH

RI�WKH�IRUIHLWXUH��,Q�KLV�EULHI��0U��+RGJH�DUJXHV�WKDW�KH�GLG�QRW�NQRZ�DERXW

WKH�2FWREHU�IRUIHLWXUH�ZKHQ�KH�ILOHG�WKLV�DQVZHU��'XULQJ�WKH�KHDULQJ�RQ�WKH

SHWLWLRQ��KRZHYHU��0U��+RGJH�WHVWLILHG�WKDW�KH�IRXQG�RXW�DERXW�WKH�2FWREHU

IRUIHLWXUH�GXULQJ� WKH�PLG�-DQXDU\� WHOHSKRQH� FDOO� IURP�WKH�GLVWULFW� DWWRUQH\�

1�7�����������DW�����0U��+RGJH�ILOHG�KLV�DQVZHU�VXEVHTXHQW�WR�WKLV�WHOHSKRQH

FDOO�� 0RUHRYHU�� ZH� KDYH� DOUHDG\� FRQFOXGHG� WKDW� QR� QRWLFH� RI� WKH� ILUVW� EDLO

IRUIHLWXUH�ZDV�UHTXLUHG�EHFDXVH�LW�ZDV�VHW�DVLGH�

���� $FFRUGLQJO\��WKH�RUGHU�LV�DIILUPHG�


