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��� -R\FH� 6WHSKHQ� DSSHDOV� WKH� RUGHU� GHQ\LQJ� KHU� SHWLWLRQ� WR� VWULNH

MXGJPHQW���:H�DIILUP�

��� 2Q�$XJXVW�����������7ULDQJOH�3ULQWLQJ�&RPSDQ\�ILOHG�D�GLVWULFW�MXVWLFH

FRPSODLQW� VHHNLQJ� SD\PHQW� IRU� SULQWLQJ� VHUYLFHV�� QDPLQJ� ³,PDJH� 4XHVW

�-R\FH� 6WHSKHQ�´� DV� GHIHQGDQW�� � 7ULDO� ZDV� VHW� IRU� 6HSWHPEHU� ���� �����

1HLWKHU�SDUW\�DSSHDUHG�DQG�WKH�GLVWULFW� MXVWLFH�HQWHUHG�D�GHIDXOW� MXGJPHQW�

2Q� 'HFHPEHU� ���� ������ WKH� GLVWULFW� MXVWLFH� FHUWLILHG� WKH� UHFRUG� DQG� WKH

WUDQVFULSW� EHFDPH� WKH� EDVLV� IRU� HQWU\� RI� MXGJPHQW� LQ� WKH� SURWKRQRWDU\¶V

RIILFH� RI� WKH� FRPPRQ� SOHDV� FRXUW�� ZKHUH� WKH� MXGJPHQW� ZDV� LQGH[HG� DQG

HQWHUHG�DJDLQVW� -R\FH�6WHSKHQ�DQG� ,PDJH�4XHVW�� �1RWLFH� RI� WKH� MXGJPHQW

ZDV�VHQW�WR�6WHSKHQ�RQ�)HEUXDU\����������

��� 2Q� )HEUXDU\� ���� ������ 6WHSKHQ� ILOHG� D� SHWLWLRQ� WR� VWULNH�RSHQ

MXGJPHQW�� DOOHJLQJ� VKH� QHYHU� UHFHLYHG� QRWLFH� RI� WKH� MXGJPHQW� IURP� WKH

GLVWULFW�MXVWLFH��DQG�WKDW�WKH�SURWKRQRWDU\�ZDV�WKHUHIRUH�ZLWKRXW�DXWKRULW\�WR
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HQWHU� MXGJPHQW� DJDLQVW� KHU�� � 6KH� DVVHUWHG� VKH� RQO\� EHFDPH� DZDUH� RI� WKH

MXGJPHQW�ZKHQ�FRQGXFWLQJ�D�WLWOH�VHDUFK� WR�VHOO�KHU�KRPH���7KH� WULDO� FRXUW

GHQLHG� KHU� SHWLWLRQ�� � 7KLV� DSSHDO� IROORZHG�� ZKHUHLQ� 6WHSKHQ� UDLVHV� IRXU

TXHVWLRQV�IRU�RXU�FRQVLGHUDWLRQ�

�� ,V�WKHUH�D�GHIHFW�LQ�WKH�UHFRUG�ZKHQ�D�MXGJPHQW�KDV�EHHQ
HQWHUHG� RQ� WKH� EDVLV� RI� D� 'LVWULFW� -XVWLFH� WUDQVFULSW� WKDW
IDLOV� WR� FRQILUP� FRPSOLDQFH� ZLWK� 3D�3�'�-�� ����� PRUH
VSHFLILFDOO\�� IDLOV� WR� GLVFORVH� WKDW� QRWLFH� RI� HQWU\� RI� WKH
MXGJPHQW�ZDV�HYHU�JLYHQ�WR�WKH�GHIHQGDQW"

�� ,V� D� MXGJPHQW� HQWHUHG� DW� WKH� &RXUW� RI� &RPPRQ� 3OHDV
ZLWKRXW� UHFRUG� FRPSOLDQFH� ZLWK� QRWLFH� UHTXLUHPHQWV� RI
5XOH�����YRLG��PDNLQJ�WKH�SDVVDJH�RI�WLPH�EHWZHHQ�HQWU\
DQG�FKDOOHQJH�DQ�LUUHOHYDQW�FRQVLGHUDWLRQ"

�� ,V� WKH� GLVWLQFWLRQ� EHWZHHQ� D� YRLG� DQG� YRLGDEOH� MXGJPHQW
OHVV� VLJQLILFDQW� ZKHQ� WKH� FKDOOHQJLQJ� SDUW\� LV� WKH
GHIHQGDQW��DV�RSSRVHG�WR�D�WKLUG�SDUW\"

�� :KHQ� WKH� SURSULHW\� RI� D� MXGJPHQW� LV� RWKHUZLVH� GRXEWIXO�
VKRXOG�WKH�GRXEW�EH�UHVROYHG�LQ�IDYRU�RI�VWULNLQJ�ZKHQ�WKH
LQGLYLGXDO� GHIHQGDQW� ZDV� QRW� FOHDUO\� LGHQWLILHG� DV� D
GHIHQGDQW� DJDLQVW� ZKRP� MXGJPHQW� ZDV� HQWHUHG� �RQ� WKH
'LVWULFW�-XVWLFH�IRUP�"

��� 2XU�VWDQGDUG�RI�UHYLHZ�LV�FOHDU���$�SHWLWLRQ�WR�VWULNH�D�GHIDXOW�MXGJPHQW

RSHUDWHV�DV�D�GHPXUUHU� WR� WKH� UHFRUG�DQG�PD\�EH�JUDQWHG�RQO\� IRU� D� IDWDO

GHIHFW�RU�LUUHJXODULW\�DSSHDULQJ�RQ�WKH�IDFH�RI�WKH�UHFRUG���&LQWDV�&RUS��Y�

/HH¶V�&OHDQLQJ�6HUYV�������$��G����������������3D����������³$�FRXUW�PD\

RQO\�ORRN�DW�WKH�IDFWV�RI�UHFRUG�DW�WKH�WLPH�MXGJPHQW�ZDV�HQWHUHG�WR�GHFLGH�LI

WKH�UHFRUG�VXSSRUWV�WKH�MXGJPHQW�´��,G���DW�������$�SHWLWLRQ� WR�VWULNH�GRHV

QRW�LQYROYH�WKH�GLVFUHWLRQ�RI�WKH�FRXUW���,G���DW�����
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��� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� �'LVWULFW� -XVWLFH�� ���� UHDGV� DV

IROORZV�

7KH� GLVWULFW� MXVWLFH� VKDOO� SURPSWO\� JLYH� RU� PDLO� WR� WKH� SDUWLHV
ZULWWHQ�QRWLFH�RI�MXGJPHQW��GLVPLVVDO�RU�FRQWLQXDQFH���7KH�QRWLFH
VKDOO�EH�JLYHQ�WR�DOO�SDUWLHV��EXW�LI�DQ\�SDUW\�KDV�DQ�DWWRUQH\�RI
UHFRUG�QDPHG�LQ�WKH�FRPSODLQW�IRUP��WKH�ZULWWHQ�QRWLFH�VKDOO�EH
JLYHQ�WR�WKH�DWWRUQH\�RI�UHFRUG�LQVWHDG�RI�WR�WKH�SDUW\���1RWLFH�RI
MXGJPHQW� VKDOO� FRQWDLQ� DGYLFH� DV� WR� WKH� ULJKW� RI� WKH� SDUWLHV� WR
DSSHDO�� WKH� WLPH� ZLWKLQ� ZKLFK� WKH� DSSHDO� PXVW� EH� WDNHQ�� DQG
WKDW�WKH�DSSHDO�LV�WR�WKH�FRXUW�RI�FRPPRQ�SOHDV�

3D�5�&�3�'�-��������6WHSKHQ�DUJXHV�WKH�GLVWULFW�MXVWLFH¶V�IDLOXUH�WR�LQGLFDWH�RQ

WKH�WUDQVFULSW� WKDW�5XOH�����QRWLFH�ZDV�JLYHQ� FRQVWLWXWHV� D� IDWDO� GHIHFW� RQ

WKH� UHFRUG�� UHTXLULQJ� WKH�VWULNLQJ�RI� WKH� MXGJPHQW� HQWHUHG�E\� WKH� FRPPRQ

SOHDV�SURWKRQRWDU\���:H�GLVDJUHH�

��� 7KH�WULDO�FRXUW¶V�UHDVRQLQJ�RI�6WHSKHQ¶V�FHQWUDO�FRPSODLQW�VWDWHV�

)LUVW��>6WHSKHQ@�FRPSODLQV�WKDW�WKH�MXGJPHQW�LV�GHIHFWLYH�RQ�LWV
IDFH�EHFDXVH�WKH�'LVWULFW�-XVWLFH¶V�FLYLO�FRPSODLQW�IRUP�GRHV�QRW
UHIOHFW�WKDW�QRWLFH�ZDV�JLYHQ���7KH�FRXUW�DJUHHV�WKDW�WKHUH�LV�QR
QRWDWLRQ� RQ� WKH� IRUP� LQGLFDWLQJ� ZKHWKHU� RU� QRW� WKH� 'LVWULFW
-XVWLFH� DFWXDOO\� VHQW� RXW� WKH� QRWLFH� DV� UHTXLUHG�� �+RZHYHU�� WKH
'LVWULFW� -XVWLFH� GLG� VWDWH� WKDW� WKLUW\� GD\V� KDG� SDVVHG� VLQFH� WKH
GDWH� RI� MXGJPHQW�� DQG� WKDW� QR� DSSHDO� KDG� EHHQ� WDNHQ�� � ,Q
DGGLWLRQ�� WKHUH� LV� QR� UHTXLUHPHQW� LQ� 5XOH� ���� WKDW� WKH�'LVWULFW
-XVWLFH�FRPSOHWH�DOO�EODQNV�RQ�WKH�FLYLO�FRPSODLQW�IRUP�

7ULDO�&RXUW�2SLQLRQ�����������DW���

��� 7KH� TXHVWLRQ� EHIRUH� XV� LV� QRW� ZKHWKHU� WKHUH� ZDV� QRWLFH� IURP� WKH

GLVWULFW�MXVWLFH��WKH�TXHVWLRQ�LV�ZKHWKHU�WKH�SURWKRQRWDU\�FDQ�HQWHU�MXGJPHQW

RQ� D� WUDQVFULSW� WKDW� GRHV� QRW� FRQWDLQ� RQ� LWV� IDFH� D� GDWH� ZKHQ� QRWLFH� RI

MXGJPHQW�ZDV�JLYHQ���7KDW�LV��WKH�LVVXHV�UDLVHG�DOO�WXUQ�RQ�WKH�IDFLDO�FRQWHQWV
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RI� WKH� WUDQVFULSW�� QRW� WKH� TXHVWLRQ� RI� ZKHWKHU� WKH� GLVWULFW� MXVWLFH� DFWXDOO\

JDYH�QRWLFH�

��� 7KHUH�LV�QR�SURFHGXUDO�UXOH�UHTXLULQJ�VXFK�DQ�HQWU\���7KH�5XOHV�UHTXLUH

VHUYLFH��WR�EH�VXUH��EXW�QR�UXOH�UHTXLUHV�VHUYLFH�WR�EH�PHPRULDOL]HG�RQ�WKH

WUDQVFULSW�� � 'LVWULFW� -XVWLFH� 5XOH� ���'� VHWV� IRUWK� WKH� SURFHGXUH� IRU� D

MXGJPHQW� WR� EH� HQWHUHG� LQ� WKH� FRXQW\� RIILFH�� ILOLQJ� VKDOO� EH� RI� D� FHUWLILHG

³FRS\�RI� WKH� UHFRUG� RI� WKH� SURFHHGLQJV� FRQWDLQLQJ� WKH� MXGJPHQW�´� QDPHO\�

WKH�WUDQVFULSW���7KH�5XOH�GRHV�QRW�SUHVFULEH�ZKDW�³SURFHHGLQJV´�QHHG�EH�RQ

WKDW�WUDQVFULSW��EH\RQG�WKH�HQWU\�RI�MXGJPHQW�DQG�WKH�SDVVDJH�RI����GD\V�

VSHFLILFDOO\�� LW� GRHV�QRW� UHTXLUH� WKH� FRS\� RI� WKH� UHFRUG� WR� LQFOXGH� DQ\WKLQJ

DERXW�FRPSOLDQFH�ZLWK�5XOH�������$V�WKH�RQO\�UHTXLUHPHQWV�RI�WKH�5XOH�DUH

SUHVHQW�� WKHUH� LV� QR� YLRODWLRQ� RI� WKH� 5XOH�� DQG� QR� GHIHFW� RU� LUUHJXODULW\

DSSHDUV� RQ� WKH� IDFH� RI� WKH� GLVWULFW� MXVWLFH� WUDQVFULSW� VXIILFLHQW� WR� SUHFOXGH

HQWU\�RI�MXGJPHQW�

��� 7KH� WUDQVFULSW� LV� D� IRUP� ZLWK� PDQ\� EODQNV�� LQWHQGHG� WR� IDFLOLWDWH

UHFRUGDWLRQ�RI�HYHQWV�UHOHYDQW�WR�PRVW�FLYLO�VXLWV�EHIRUH�WKH�GLVWULFW� MXVWLFH�

:KLOH�LW�PD\�EH�SURYLGHG�E\�WKH�FRXUW�V\VWHP��WKH�WUDQVFULSW� IRUP�LV�QRW�D

5XOH���,WV�FRQWHQWV�DUH�QRW�SUHVFULEHG�E\�5XOH���7KH�H[LVWHQFH�RI�D�VSDFH�WR

PHPRULDOL]H� WKH� GDWH� RI� VHUYLFH�PD\� EH� KHOSIXO�� EXW� QRWKLQJ� GHPDQGV� LWV

FRPSOHWLRQ� RQ�SDLQ� RI� LQYDOLGDWLQJ� WKH� FOHDU� DXWKRUL]DWLRQ� VHW� IRUWK� LQ� 5XOH

���'���,I�WKH�UHVW�RI�WKH�IRUP�LV�VXIILFLHQW�WR�PHHW�WKH�UHTXLUHPHQWV�RI�WKH

5XOH��WKH�SURWKRQRWDU\�PD\�HQWHU�MXGJPHQW�
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���� 7KH�SURWKRQRWDU\�HQWHUHG� MXGJPHQW� RQ�D�SURSHU� WUDQVFULSW�� VXIILFLHQW

XQGHU� WKH� 5XOHV�� DQG� SURYLGHG� QRWLFH� WR� 6WHSKHQ� SXUVXDQW� WR� 5XOH� ����

7KHUH�EHLQJ�QR�IDWDO�GHIHFW�RQ�WKH�IDFH�RI�WKH�UHFRUG��WKH�WULDO�FRXUW�SURSHUO\

GHQLHG�6WHSKHQ¶V�SHWLWLRQ�WR�VWULNH�

���� 2UGHU�DIILUPHG�

���� 2OV]HZVNL��-��ILOHV�D�GLVVHQWLQJ�RSLQLRQ�
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��� :KLOH�WKH�PDMRULW\�YLHZ�SURYLGHV�D�FRJHQW�DQDO\VLV�DQG�UDWLRQDOH��,�DP

REOLJHG�WR�GLIIHU�DQG�WKHUHIRUH��UHVSHFWIXOO\�GLVVHQW�

��� 7KH�PDMRULW\�HVWDEOLVKHV�WRGD\�WKDW�D�'LVWULFW�-XVWLFH�QHHG�RQO\�FHUWLI\

D� WUDQVFULSW� WR� WKH� &RPPRQ� 3OHDV� 3URWKRQRWDU\� VKRZLQJ� WKDW� D� MXGJPHQW

ZDV� HQWHUHG� DJDLQVW� D� GHIHQGDQW� DW� VRPH� SDUWLFXODU� WLPH� DQG� WKDW� WKH

GHIHQGDQW�IDLOHG�WR�DSSHDO�WKH�MXGJPHQW�ZLWKLQ�WKLUW\�GD\V���0DMRULW\�RSLQLRQ�

DW�����7KH�PDMRULW\�YLHZ�DOVR�HVWDEOLVKHV�WKDW�LW�LV�QRW�QHFHVVDU\�IRU�D�'LVWULFW

-XVWLFH�WR�VKRZ�WKDW�DQ\�RI�WKH�SURFHGXUHV�RXU�6XSUHPH�&RXUW�KDV�GUDIWHG

IRU� KLV� JXLGDQFH�KDYH� EHHQ� FRPSOLHG�ZLWK�� � $GGLWLRQDOO\� WKH�PDMRULW\� YLHZ

HVWDEOLVKHV� WKDW�� QRW� RQO\� LV� LW� QRW� QHFHVVDU\� WR� VKRZ� RQ� WKH� UHFRUG� WKDW

QRWLFH� RI� MXGJPHQW� ZDV� VHQW�� EXW� WKDW� LW� LV� QRW� QHFHVVDU\� WR� VKRZ� WKDW

VHUYLFH�ZDV�PDGH��RU� WKDW�DQ�RSSRUWXQLW\� IRU�D�KHDULQJ�ZDV�JLYHQ�� RU� WKDW

DQ\� RI� WKH� RWKHU� EDVLF� ULJKWV� ZH� HQMR\� E\� YLUWXH� RI� RXU� &RQVWLWXWLRQ� KDYH

EHHQ�DGKHUHG�WR�
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��� 7KH� PDMRULW\� HVVHQWLDOO\� DGRSWV� WKH� UDWLRQDOH� RI� WKH� WULDO� FRXUW� DQG

KROGV� WKDW�� EHFDXVH� 3D�5�&�3�'�-�� ���� GRHV� QRW� VSHFLILFDOO\� UHTXLUH� WKDW� D

GLVWULFW� MXVWLFH�QRWH� LQ� WKH� WUDQVFULSW�ZKHQ� �RU� HYHQ� LI�� QRWLFH� RI� MXGJPHQW

ZDV�JLYHQ�WR�D�OLWLJDQW��D�WUDQVFULSW�WKDW�IDLOV�WR�QRWH�ZKHQ��RU�LI��QRWLFH�ZDV

JLYHQ�LV�QRW�GHIHFWLYH���7KH�PDMRULW\�DOVR�KROGV�WKDW��EHFDXVH�3D�5�&�3�'�-�

���G� �GRHV� QRW� SUHVFULEH� ZKDW� SURFHHGLQJV� QHHG� EH� RQ� WKDW� WUDQVFULSW�

EH\RQG� WKH� HQWU\� RI� MXGJPHQW� DQG� SDVVDJH� RI� WKLUW\� GD\V��� QRWKLQJ

HYLGHQFLQJ� FRPSOLDQFH� ZLWK� 5XOH� ���� LV� QHFHVVDU\�� � 1R� DXWKRULW\� IRU� WKLV

UHDVRQLQJ�KDV�EHHQ�FLWHG�LQ�WKH�PDMRULW\
V�%UDQGHLV�PHPRUDQGXP��,�EHOLHYH�

KRZHYHU�� WKDW� WKLV� TXHVWLRQ� GHPDQGV� D� PRUH� WKRURXJK� DQDO\VLV� RI� WKH

SULQFLSOHV�RI�QRWLFH�DQG�GXH�SURFHVV�XQGHUO\LQJ�RXU�V\VWHP�RI�MXVWLFH�

��� 7KH�ORZHU�FRXUW�VWDWHG�

)LUVW��3HWLWLRQHU�FRPSODLQV�WKDW�WKH�MXGJPHQW�LV�GHIHFWLYH�RQ
LWV� IDFH� EHFDXVH� WKH� 'LVWULFW� -XVWLFH
V� FLYLO� FRPSODLQW� IRUP
GRHV� QRW� UHIOHFW� WKDW� QRWLFH� ZDV� JLYHQ�� � 7KH� FRXUW� DJUHHV
WKDW�WKHUH�LV�QR�QRWDWLRQ�RQ�WKH�IRUP�LQGLFDWLQJ�ZKHWKHU�RU
QRW� WKH� 'LVWULFW� -XVWLFH� DFWXDOO\� VHQW� RXW� WKH� QRWLFH� DV
UHTXLUHG���+RZHYHU��WKH�'LVWULFW�-XVWLFH�GLG�VWDWH�WKDW�WKLUW\
GD\V�KDG�SDVVHG� VLQFH� WKH� GDWH� RI� MXGJPHQW�� DQG� WKDW� QR
DSSHDO� KDG� EHHQ� WDNHQ�� � ,Q� DGGLWLRQ�� WKHUH� LV� QR
UHTXLUHPHQW� LQ�5XOH� ���� WKDW� WKH�'LVWULFW� -XVWLFH� FRPSOHWH
DOO�EODQNV�RQ�WKH�FLYLO�FRPSODLQW�IRUP�

7ULDO�FRXUW
V�RSLQLRQ�����������DW���� � �7KH�ORZHU�FRXUW
V�UHDVRQLQJ�VXJJHVWV

ERWK� WKDW�� ���� WKH� FRXUW� PD\� LQIHU� IURP� WKH� MXVWLFH
V� FHUWLILFDWLRQ� VWDWLQJ

�WKLUW\� GD\V�KDV� SDVVHG� VLQFH� GDWH� RI� MXGJPHQW�� �� �� �� QR� DSSHDO� KDV� EHHQ

WDNHQ�� WKDW� QRWLFH� ZDV� DFWXDOO\� JLYHQ�� DQG� ���� WKH� GLVWULFW� MXVWLFH� LV� QRW

UHTXLUHG� WR� SODFH� LQ� WKH� UHFRUG� HYLGHQFH� WKDW� QRWLFH� ZDV� JLYHQ�� � ,� FDQQRW
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DJUHH��DQG�ZRXOG�KROG�WKDW�WKH�GLVWULFW�MXVWLFH
V�IDLOXUH�WR�QRWH�LQ�WKH�UHFRUG

WKDW�5XOH�����QRWLFH�ZDV�JLYHQ�UDLVHV�WKH�SUHVXPSWLRQ�WKDW�VXFK�QRWLFH�ZDV

QRW�JLYHQ�

��� 7KH� TXHVWLRQ� EHIRUH� XV� KDV� QRW� SUHYLRXVO\� EHHQ� DGGUHVVHG� E\� WKLV

&RXUW���7KH�PDMRULW\�VXJJHVWV�WKDW��>W@KH�TXHVWLRQ�EHIRUH�XV�LV�QRW�ZKHWKHU

WKHUH� ZDV� QRWLFH� IURP� WKH� GLVWULFW� MXVWLFH�� WKH� TXHVWLRQ� LV� ZKHWKHU� WKH

SURWKRQRWDU\�FDQ�HQWHU�MXGJPHQW�RQ�D�WUDQVFULSW�WKDW�GRHV�QRW�FRQWDLQ�RQ�LWV

IDFH�D�GDWH�ZKHQ�QRWLFH�RI�MXGJPHQW�ZDV�JLYHQ����0DMRULW\�PHPRUDQGXP��DW

����7KH�PDMRULW\�WKHQ�UHDVRQV�WKDW��VLQFH�3D�5�&�3�-�'�����G�GRHV�QRW�VWDWH

WKDW�WKH�WUDQVFULSW�EHLQJ�FHUWLILHG�WR�WKH�FRXUW�PXVW�UHIOHFW�FRPSOLDQFH�ZLWK

3D�5�&�3�'�-�� ����� WKH� SURWKRQRWDU\� PD\� HQWHU� MXGJPHQW� EDVHG� RQ� WKH

WUDQVFULSW�HYHQ�WKRXJK�WKDW�WUDQVFULSW�GRHV�QRW�VKRZ�WKDW�WKH�SDUW\�ZDV�HYHU

QRWLILHG�RI�WKH�MXGJPHQW��,�EHOLHYH��KRZHYHU��WKDW�HYHQ�WKRXJK�WKH�5XOHV�RI

&LYLO� 3URFHGXUH� GR� QRW� VSHFLILFDOO\� GLUHFW� WKDW� WKH� QRWLFH� RI� MXGJPHQW� EH

UHFRUGHG��EDVLF�FRQVWLWXWLRQDO�WHQHWV�RI�GXH�SURFHVV�DQG�QRWLFH�GHPDQG�WKDW

WKH�UHFRUG�UHIOHFW�SURSHU�QRWLILFDWLRQ�

��� &RQFHSWXDOO\��WKLV�FDVH�LV�QRW�XQOLNH�RQH�ZKHUHLQ�D�GHIDXOW�MXGJPHQW�LV

HQWHUHG� DJDLQVW� D� SDUW\� DQG� WKDW� SDUW\� LV� QRW� SHUPLWWHG� WR� RSHQ� WKH

MXGJPHQW��HYHQ�WKRXJK�WKH� UHFRUG� IDLOV� WR� UHYHDO�ZKHQ�DQG�KRZ�VHUYLFH�RI

WKH�LQLWLDO�FRPSODLQW�ZDV�PDGH�� �,�HVWDEOLVK�P\�SRVLWLRQ�E\�DQDORJL]LQJ�WKLV

FDVH� WR� VLPLODU� FDVHV� WKDW� FRQVLGHU� SHWLWLRQV� WR� VWULNH� MXGJPHQW� DQG� WKDW

H[DPLQH� WKH� UHFRUG� IRU� GHIHFWV� LQ� JLYLQJ� QRWLFH�� PRVW� QRWDEO\�� FDVHV



-��$��������

�����

LQYROYLQJ�LPSURSHU�VHUYLFH��)RU�LQVWDQFH��LQ�6KDUS�Y��9DOOH\�)RUJH�0HGLFDO

&HQWHU� DQG�+HDUW� +RVS��� ���� $��G� ���� �3D�� ������� RXU� 6XSUHPH� &RXUW

XSKHOG�WKH�WULDO�FRXUW
V�VWULNLQJ�RI�D�GHIDXOW�MXGJPHQW�IRU�IDXOW\�VHUYLFH��7KH

DIILGDYLW� RI� VHUYLFH� DWWHVWHG� WKDW� VHUYLFH�ZDV�PDGH�XSRQ� WKH� GHIHQGDQW� E\

KDQGLQJ�D�FRS\�RI�WKH�FRPSODLQW�WR��WKH�SHUVRQ�IRU�WKH�WLPH�EHLQJ�LQ�FKDUJH

RI�WKH�SODFH�RI�HPSOR\PHQW����,G��DW�������7KLV�IRUP�RI�VHUYLFH�YLRODWHG�FRXUW

UXOHV�WKDW�SHUPLWWHG�VXEVWLWXWHG�VHUYLFH�RQO\��DW�DQ\�RIILFH�RU�XVXDO�SODFH�RI

EXVLQHVV� RI� WKH� GHIHQGDQW�� �� �� ��� � ,G�� DW� ����� � 7KH� &RXUW� KHOG� WKDW� WKLV

VHHPLQJO\� PLQRU� GHIHFW�� HYLGHQW� RQ� LWV� IDFH�� ZDV� VXIILFLHQW� WR� ZDUUDQW

VWULNLQJ�WKH�MXGJPHQW�ZLWKRXW�IXUWKHU�LQTXLU\���,G���2XU�6XSUHPH�&RXUW�PRVW

UHFHQWO\�DIILUPHG�WKLV�GRFWULQH�LQ�6FRWW�Y��+RUQ������$��G������3D��������

ZKHUH� D� ORZHU� FRXUW
V� RUGHU� GHQ\LQJ� D� GHIHQGDQW
V� SHWLWLRQ� WR� VWULNH� ZDV

UHYHUVHG�DEVHQW�D�VKRZLQJ�RQ�WKH�UHFRUG�WKDW�WKH�SDUW\�ZDV�SURSHUO\�VHUYHG�

6HH� DOVR� &RPPRQZHDOWK� Y�� 6WDGWIHOG�� ���� $��G� ���� �3D�6XSHU�� �����

�ORZHU� FRXUW
V� ILQGLQJ� WKDW� WUDIILF� FLWDWLRQ� LWVHOI� SURYLGHG� QRWLFH� RI� SRWHQWLDO

OLFHQVH�VXVSHQVLRQ�ZDV�QRW�EXWWUHVVHG�EHFDXVH�RI�DEVHQFH�RI� FLWDWLRQ� IURP

UHFRUG���/LQN� Y��+RXVH� RI� )XOPHU�� ,QF��� ���� $��G� ���� �3D�6XSHU� �����

�GHIDXOW� MXGJPHQW�IRU�H[HFXWLRQ�RI� MXGJPHQW�SURSHUO\�VWULFNHQ�ZKHQ�UHFRUG

IDLOHG�WR�GHPRQVWUDWH�WKDW�LQWHUURJDWRULHV�ZHUH�SURSHUO\�VHUYHG��HYHQ�WKRXJK

DFWXDO�QRWLFH�ZDV� UHFHLYHG���FI�� (GOLV� Y��&RXQW\�RI� $OOHJKHQ\�� ���� $��G

���� �3D�&PZOWK�� ������ �LQ� SHWLWLRQ� WR� VWULNH� MXGJPHQW�� HYLGHQFH� RQ� WKH
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UHFRUG�RI�QRWLFH�E\�SXEOLFDWLRQ�VXIILFLHQW�WR�RYHUFRPH�DSSHOODQW
V�DVVHUWLRQ�RI

ODFN�RI�QRWLFH��

��� )URP�WKHVH�FDVHV� ,�GLVFHUQ�WKH� UXOH� WKDW�� LQ�FRQVLGHULQJ�D�SHWLWLRQ� WR

VWULNH� D� GHIDXOW� MXGJPHQW�� FRPSOLDQFH� ZLWK� HYHU\� QRWLILFDWLRQ� UHTXLUHPHQW

UHDFKLQJ� WKH� MXGJPHQW�PXVW� EH� FRQFOXVLYHO\� VHOI� HYLGHQW� IURP� WKH� UHFRUG�

6LQFH� ZH� DUH� RQO\� SHUPLWWHG� WR� �ORRN� DW� WKH� IDFWV� RI� UHFRUG� DW� WKH� WLPH

MXGJPHQW� ZDV� HQWHUHG� WR� GHFLGH� LI� WKH� UHFRUG� VXSSRUWV� WKH� MXGJPHQW��

&LQWDV�&RUS��Y��/HH
V�&OHDQLQJ�6HUYV�������$��G�����������3D���������LI

HYLGHQFH� RI� FRPSOLDQFH� ZLWK� D� UHTXLUHG� QRWLILFDWLRQ� SURFHGXUH� GRHV� QRW

FOHDUO\� DSSHDU� RQ� WKH� UHFRUG�� WKH� FRXUW� FDQQRW� SUHVXPH� FRPSOLDQFH� DQG� D

GHIHFW�WKHUHIRUH�H[LVWV�

��� 6LQFH� ,� ZRXOG� KDYH� IRXQG� WKDW� D� GHIHFW� RQ� WKH� UHFRUG� H[LVWV� LQ� WKH

LQVWDQW�FDVH��,�ZRXOG�QH[W�VHW�RXW�WR�GHWHUPLQH�ZKHWKHU�WKDW�GHIHFW�ZDUUDQWV

VWULNLQJ� WKH� MXGJPHQW�� L�H��� ZKHWKHU� LW� LV� �IDWDO�� DE� LQLWLR� RU� ZKHWKHU� WKH

GHIHFW� FRXOG� EH� FXUHG� WKURXJK� VRPH� IXUWKHU� SURFHGXUH� RU� E\� LQYRNLQJ� WKH

GRFWULQH�RI�ODFKHV���7KH�ORZHU�FRXUW�LQ�WKH�LQVWDQW�FDVH�WRRN�WKH�ODWWHU�YLHZ�

(YHQ� DVVXPLQJ� WKDW� WKH� 'LVWULFW� -XVWLFH� GLG� QRW� VHQG� RXW
QRWLFH�� LW� LV� FOHDU� WKDW� 3HWLWLRQHU� LV� FKDUJHG� ZLWK� UHFHLYLQJ
QRWLFH� IURP� WKH� 3URWKRQRWDU\� LQ� )HEUXDU\� RI� ������ � 7KH
3URWKRQRWDU\
V� UHFRUGV� LQGLFDWH� WKDW� QRWLFH� ZDV� VHQW�� DQG
WKHUH� LV� QR� HYLGHQFH� WKDW� WKH� QRWLFH� ZDV� QRW� UHFHLYHG�
3HWLWLRQHU�ZDLWHG�DSSUR[LPDWHO\�IRXU�\HDUV�EHIRUH�ILOLQJ�WKH
LQVWDQW� PRWLRQ� WR� VWULNH�� � 7KH� FRXUW� GHWHUPLQHG� WKDW� DQ\
DOOHJHG�HUURU� DW� WKH� GLVWULFW� MXVWLFH� OHYHO�ZDV� FXUHG� E\� WKH
QRWLFH� VHQW� E\� WKH� 3URWKRQRWDU\� LQ� )HEUXDU\� �����
3HWLWLRQHU� VKRXOG� KDYH� WLPHO\� ILOHG� KHU� PRWLRQ� DIWHU� WKLV
WLPH�
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7ULDO�FRXUW
V�RSLQLRQ�����������DW�����,�GLVDJUHH�

��� �$� MXGJPHQW� LV�YRLG�RQ� LWV� IDFH� LI� RQH�RU�PRUH� RI� WKUHH� MXULVGLFWLRQDO

HOHPHQWV� LV� IRXQG� DEVHQW�� MXULVGLFWLRQ� RI� WKH� SDUWLHV�� VXEMHFW� PDWWHU

MXULVGLFWLRQ�� RU� WKH� SRZHU� RU� DXWKRULW\� WR� UHQGHU� WKH� SDUWLFXODU� MXGJPHQW��

)O\QQ� Y�� &DVD�%HUWDFFKL� &RUS��� ���� $��G� ������ ����� �3D�6XSHU�� ������

FLWLQJ�5REHUWV�Y��*LEVRQ������$��G������3D�6XSHU����������$�YRLG�GHFUHH

FDQ�EH�DWWDFNHG�LQ�DQ\�FRXUW��DW�DQ\�WLPH���%DUQHV�Y��0F.HOODU������$��G

����������3D�6XSHU����������)XUWKHUPRUH��GHIHQVHV�EDVHG�XSRQ�LUUHJXODULWLHV

LQ�WKH�SURFHHGLQJV�WKDW�LPSOLFDWH�WKH�DXWKRULW\�WR�DFW�DUH�QRW�IRUHFORVHG�E\

VXEVHTXHQW� SURFHHGLQJV�� � 5REHUWV�� ���� $��G� DW� ����� TXRWLQJ� .QR[� Y�

1RJOH������$�������������3D��������

���� $XWKRULW\� IRU�WKH�&RXUW�RI�&RPPRQ�3OHDV�WR�HQWHU�D� OLHQ�RI� MXGJPHQW

XSRQ� WKH� WUDQVFULSW�RI�D�GLVWULFW� FRXUW� MXGJPHQW� LV� JLYHQ�DW����3D�&�6�$�� �

������ZKLFK�UHDGV�LQ�UHOHYDQW�SDUW�

$�MXGJPHQW�RI�D�GLVWULFW�MXVWLFH�VKDOO�QRW�RSHUDWH�DV�D�OLHQ�RQ
UHDO�SURSHUW\�XQWLO�D�WUDQVFULSW�RI�WKH�UHFRUG�VKRZLQJ�D�ILQDO
MXGJPHQW�RI�D�GLVWULFW� MXVWLFH�KDV�EHHQ� ILOHG� LQ� WKH�PDQQHU
SUHVFULEHG�E\�JHQHUDO�UXOHV�������1R�VXFK�WUDQVFULSW�VKDOO�EH
ILOHG�XQWLO�DIWHU����GD\V�DIWHU�WKH�HQWU\�RI�ILQDO�MXGJPHQW�E\
WKH�GLVWULFW�MXVWLFH�

,G�� �HPSKDVLV� DGGHG��� $SSHOODQW� DOVR� KDG� D� ULJKW� WR� DSSHDO� WKH� HQWU\� RI

GHIDXOW� MXGJPHQW� WR� WKH� FRPPRQ� SOHDV� FRXUW� ZLWKLQ� WKLUW\� GD\V� RI� WKH

DGMXGLFDWLRQ���6HH�3D�5�&�3�'�-������$��:LONHV�%DUUH�&OD\�3URGXFWV��,QF�

Y��.RURQHRV������$��G������3D�6XSHU���������KROGLQJ�WKDW�GLVWULFW�MXVWLFH
V

MXGJPHQW�E\�GHIDXOW�LV�DSSHDODEOH�WR�WKH�FRPPRQ�SOHDV�FRXUW����,�ZRXOG�UHDG
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WKHVH�LQWHUORFNLQJ�SURYLVLRQV�WR�PHDQ�WKDW�WKH�FRPPRQ�SOHDV�FRXUW�GRHV�QRW

KDYH�DXWKRULW\�WR�HQWHU�D�MXGJPHQW�XSRQ�D�GLVWULFW�FRXUW
V�WUDQVFULSW�XQWLO�WKH

DJJULHYHG� SDUW\� KDV� H[HUFLVHG� KHU� ULJKW� RI� DSSHDO�� HLWKHU� E\� ILOLQJ� DSSHDO

ZLWKLQ�WKH�WLPH�DOORWWHG�RU�E\�ZDLYLQJ�LW���$SSHOODQW�LV�JXDUDQWHHG�KHU�ULJKW�RI

DSSHDO�EHIRUH�WKH�MXGJPHQW�EHFRPHV�H[HFXWDEOH�

���� 7KH�WLPH�VHW�IRU�DSSHDO�LV�IL[HG�E\�WKH�OHJLVODWXUH�DQG�WKH�MXGLFLDU\�KDV

OLWWOH� SRZHU� WR� DOWHU� WKDW� WLPH�� �:HVW�3HQQ�3RZHU� &R�� Y��*RGGDUG�� ���

$��G������3D����������+RZHYHU��DSSHDOV�PD\�EH�JUDQWHG�QXQF�SUR�WXQF�DIWHU

WKH�VWDWXWRU\�WLPH�KDV�ODSVHG�ZKHQ�D�SDUW\�LV�SUHYHQWHG�IURP�ILOLQJ�D�WLPHO\

DSSHDO�GXH� WR� WKH�QHJOLJHQFH�RI� D� FRXUW� RIILFLDO� RU� D� EUHDNGRZQ�ZLWKLQ� WKH

FRXUW� V\VWHP�� � /DEULROD� Y�� 5HQRYDWLRQV� 8QOLPLWHG�� ,QF��� ���� $��G� ���

�3D�6XSHU���������*ROGEHUJ�Y��*ROGEHUJ������$��G�������������3D�6XSHU�

�������&RQUDG�Y��.HPPHUHU������$��G�������������3D�6XSHU����������:H

KDYH�SUHYLRXVO\�IRXQG�WKDW�WKH�DPRXQW�RI�WLPH�WKDW�ODSVHV�EHWZHHQ�HQWU\�RI

WKH� GLVWULFW� MXVWLFH
V� MXGJPHQW� DQG� QRWLFH� RI� WKH� MXGJPHQW� JLYHQ� WR� WKH

DSSHOODQW�PD\�YDU\� IURP�FDVH� WR�FDVH�DQG��DEVHQW�D�VKRZLQJ�RI� SUHMXGLFH�

XQWLPHO\� QRWLFH� LV� QRW� SHU� VH� JURXQGV� IRU� JUDQWLQJ� DSSHDO� QXQF� SUR� WXQF�

6HH�� H�J��� /DEULROD�� VXSUD� �VL[� GD\V� ODSVH���*ROGEHUJ�� VXSUD� �VL[� GD\V

ODSVH���&RQUDG��VXSUD��HLJKW�GD\V�ODSVH��

���� +HUH��DSSHOODQW
V�WLPH�WR�DSSHDO�DV�RI�ULJKW�ZDV�QRW�WUXQFDWHG�E\�D�IHZ

GD\V�RU�HYHQ�D�IHZ�ZHHNV�EHFDXVH�RI�XQWLPHO\�QRWLFH��KHU�ULJKW�WR�D�GH�QRYR

DSSHDO� WR� WKH� FRPPRQ� SOHDV� FRXUW� ZDV� REOLWHUDWHG� HQWLUHO\� EHFDXVH� WKH
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GLVWULFW� MXVWLFH� IDLOHG� WR� QRWLI\� KHU� WKDW� WKH� MXGJPHQW� KDG� EHHQ� HQWHUHG

DJDLQVW�KHU��$SSHOODQW�ZDV�XQTXHVWLRQDEO\�SUHMXGLFHG�E\�WKH�GLVWULFW�MXVWLFH
V

QHJOLJHQFH�� � 3HUIRUFH�� DSSHOODQW� ZRXOG� KDYH� EHHQ� HQWLWOHG� WR� D� JUDQW� RI

DSSHDO� QXQF� SUR� WXQF� KDG� VKH� ILOHG� D� SHWLWLRQ� IRU� VXFK� RQFH� VKH� EHFDPH

DZDUH�RI�WKH�GLVWULFW�FRXUW
V�MXGJPHQW���+RZHYHU��WKH�FRPPRQ�SOHDV�FRXUW
V

HQWU\� RI� WKH� MXGJPHQW� XSRQ� WKH� GLVWULFW� FRXUW
V� WUDQVFULSW� EHIRUH� DSSHOODQW

UHFHLYHG�DFWXDO�QRWLFH�RI�WKH�MXGJPHQW�IRUHVWDOOHG�DQ\�RSSRUWXQLW\�IRU�KHU�WR

SHWLWLRQ� IRU� DSSHDO� QXQF� SUR� WXQF�� 7KH� SUHMXGLFH� WR� DSSHOODQW� EHFDPH

DEVROXWH�ZLWK�WKH�FRPPRQ�SOHDV�FRXUW
V�HQWU\�RI�MXGJPHQW�DQG�H[HFXWLRQ�RI

WKH�OLHQ�RQ�KHU�SURSHUW\��

���� :H�KDYH�SUHYLRXVO\�IRXQG�WKDW�HQWU\�RI�D�GHIDXOW�MXGJPHQW�EDVHG�XSRQ

D�GHIHFWLYH�UHFRUG�WKDW�SUHMXGLFHV�D�SDUW\�ZDUUDQWV�VWULNLQJ���6HH�/LQN�����

$��G�DW�������6LQFH�WKH�WUDQVFULSW�ILOHG�ZLWK�WKH�SURWKRQRWDU\�VKRZV�WKDW�WKH

GLVWULFW� MXVWLFH�IDLOHG�WR�FRPSO\�ZLWK�WKH�QRWLILFDWLRQ�SURFHGXUHV�LQWHQGHG�WR

SURWHFW�DSSHOODQW
V�VWDWXWRU\�ULJKW�RI�GH�QRYR�DSSHDO��WR�DSSHOODQW
V�DEVROXWH

SUHMXGLFH��,�EHOLHYH�WKDW�WKH�MXGJPHQW�PXVW�EH�VWULFNHQ���,�DOVR�DJUHH�ZLWK

DSSHOODQW�WKDW�WKH�UHPHG\�KHUH�LV�WR��HQVXUH�WKDW�WKH�SDUW\�ZKR�ZDV�HQWLWOHG

WR�QRWLFH�LV�QRW�SUHMXGLFHG����'XII\�Y��*HUVW������$��G�����������3D�6XSHU�

������� � 7KHUHIRUH�� ,� ZRXOG� UHPDQG� DQG� GLUHFW� WKH� WULDO� FRXUW� WR� LVVXH� DQ

                    
���,�GR�QRW�DJUHH�ZLWK�WKH�ORZHU�FRXUW�WKDW�WKH�QRWLFH�RI�HQWU\�RI� MXGJPHQW
VHQW�WR�DSSHOODQW�E\�WKH�FRPPRQ�SOHDV�SURWKRQRWDU\�RQ�)HEUXDU\���������
VHUYHG�WR�FXUH�WKH�GLVWULFW�MXVWLFH
V�GHIHFW���$V�SUHYLRXVO\�QRWHG��D�GHIHFW�WKDW
JRHV� WR� WKH�DXWKRULW\�RI� WKH�FRXUW� WR�HQWHU�D� MXGJPHQW�PD\�EH�VWULFNHQ�DW
DQ\�WLPH���6HH�)O\QQ��VXSUD�
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RUGHU�JUDQWLQJ�DSSHOODQW�WKLUW\�GD\V�ZLWKLQ�ZKLFK�WR�ILOH�D�GH�QRYR�DSSHDO�RI

WKH�GLVWULFW�MXVWLFH
V�GHIDXOW�MXGJPHQW�QXQF�SUR�WXQF��

                                                                 

�� � )RU� FODULILFDWLRQ
V� VDNH�� ,�QRWH� WKDW� DSSHOODQW� LV� QRW� VHHNLQJ� WR�KDYH� WKH
MXGJPHQW�RI�WKH�GLVWULFW�MXVWLFH�VWULFNHQ���5DWKHU��DSSHOODQW�VHHNV�WR�KDYH�WKH
FRPPRQ� SOHDV� MXGJPHQW� RI� OLHQ� EDVHG� XSRQ� WKH� WUDQVFULSW� RI� WKH� GLVWULFW
MXVWLFH
V�MXGJPHQW�VWULFNHQ���%\�VWULNLQJ�WKH�MXGJPHQW�RI�OLHQ�DQG�UHPDQGLQJ�
,� ZRXOG� SODFH� DSSHOODQW� LQ� WKH� VDPH� SRVLWLRQ� VKH� ZRXOG� KDYH� EHHQ� LQ
LPPHGLDWHO\�IROORZLQJ�WKH�GLVWULFW�MXVWLFH
V�GHIDXOW�MXGJPHQW��ZKHQ�VKH�ZRXOG
KDYH� KDG� WKH� RSSRUWXQLW\� WR� DSSHDO� WR� WKH� FRPPRQ� SOHDV� FRXUW� KDG� VKH
UHFHLYHG�SURSHU�QRWLFH�


