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3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG�������

��� ,Q� WKHVH� FRQVROLGDWHG� DSSHDOV� ZH� PXVW� GHWHUPLQH� ZKHWKHU� WKH� WULDO

FRXUW�SURSHUO\�JUDQWHG�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW��³-�1�2�9�´��LQ

-XGJH�+RIIPDQ�GLG�QRW�SDUWLFLSDWH�LQ�WKH�GHFLVLRQ�RI�WKLV�FDVH�
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IDYRU� RI� $SSHOOHH�� 6W�� 3DXO� &RPSDQLHV�� ,QF�� ��6W�� 3DXO���� ZKHUH� WKH� MXU\

IRXQG�VXIILFLHQW�HYLGHQFH�WKDW�6W��3DXO�KDG�DFWHG�LQ�EDG�IDLWK�LQ�UHIXVLQJ�WR

QHJRWLDWH� DQG� VHWWOH� D� PHGLFDO� PDOSUDFWLFH� VXLW� EURXJKW� E\� D� WKLUG� SDUW\

DJDLQVW� LWV� LQVXUHG�� %LUWK� &HQWHU�� � :H� PXVW� DOVR� GHFLGH� ZKHWKHU

FRPSHQVDWRU\� GDPDJHV� PD\� EH� DYDLODEOH� WR� WKH� LQVXUHG� LQ� WKLV� FRQWH[W

ZKHUH�WKH�LQVXUHU�XOWLPDWHO\�SD\V�WKH�H[FHVV�YHUGLFW�LQ�WKH�XQGHUO\LQJ�WKLUG�

SDUW\�DFWLRQ���)RU�WKH� UHDVRQV�VHW� IRUWK�DV�IROORZV��ZH�KROG�WKDW� WKHUH�ZDV

VXIILFLHQW� HYLGHQFH� WR� VXSSRUW� WKH� MXU\¶V� ILQGLQJ� RI� EDG� IDLWK� DQG� WKDW

FRPSHQVDWRU\�GDPDJHV�PD\�DOVR�EH�DYDLODEOH�WR�WKH�LQVXUHG�LQ�WKH�FRQWH[W

RI�WKH�LQVXUHU¶V�XQUHDVRQDEOH�UHIXVDO�WR�VHWWOH�D�FODLP�ZLWKLQ�WKH�SROLF\�OLPLWV�

$FFRUGLQJO\��ZH�UHYHUVH�DQG�UHPDQG�ZLWK�LQVWUXFWLRQV�

)$&76

��� 7KH�SUHVHQW�FDVH�DULVHV�RXW�RI�6W��3DXO¶V�UHIXVDO�WR�QHJRWLDWH�DQG�VHWWOH

D� PHGLFDO� PDOSUDFWLFH� DFWLRQ�� 1RUULV� Y�� %LUWK� &HQWHU� DQG� 'HVSLQD

6RSSDV��0�'���³1RUULV�&DVH´���LQ�FRQQHFWLRQ�ZLWK�WKH�ELUWK�RI�WKH�1RUULVHV¶

FKLOG����7KH�1RUULV�&DVH�ZDV�LQLWLDWHG�DJDLQVW�%LUWK�&HQWHU�RQ�1RYHPEHU����

�������7KH�1RUULVHV�DOOHJHG�WKDW�%LUWK�&HQWHU¶V�QHJOLJHQFH�GXULQJ�WKH�ELUWK�RI

����������������������������������
�� ,Q� DGGLWLRQ� WR� %LUWK� &HQWHU�� WKH� 1RUULV� FRPSODLQW� RULJLQDOO\� QDPHG� DV
GHIHQGDQWV� .DWH� 0F+XJK� DQG� 'HVSLQD� 6RSSDV�� 0�'�� �³'U�� 6RSSDV´��
LQGLYLGXDOO\�DQG�DV�HPSOR\HHV�RI�%LUWK�&HQWHU���.DWH�0F+XJK��WKH�DWWHQGLQJ
PLGZLIH� GXULQJ� WKH� GHOLYHU\� RI� /LQGVH\�1RUULV�� VHWWOHG� WKH� FODLP�ZLWKLQ�KHU
OLDELOLW\� LQVXUDQFH� SROLF\¶V� OLPLWV� DQG� ZDV� UHOHDVHG� IURP� WKH� ODZVXLW�� � 'U�
6RSSDV�� OLNH� %LUWK� &HQWHU�� ZDV� LQVXUHG� XQGHU� D� SURIHVVLRQDO� OLDELOLW\
LQVXUDQFH� SROLF\� LVVXHG� E\� 6W�� 3DXO�� � 'U�� 6RSSDV� UHPDLQHG� D� GHIHQGDQW
WKURXJKRXW�WKH�1RUULV�&DVH�DV�6W��3DXO�UHIXVHG�WR�QHJRWLDWH�RU�VHWWOH�ZLWKLQ
KHU�SROLF\�OLPLWV�DV�ZHOO�
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WKHLU� GDXJKWHU� FDXVHG� KHU� WR� VXIIHU� VHYHUH� DQG� SHUPDQHQW� EUDLQ� GDPDJH�

7KH�1RUULV� FRPSODLQW� DOOHJHG�� LQWHU� DOLD�� WKDW�%LUWK�&HQWHU� IDLOHG� WR� SURYLGH

SURSHU�PRQLWRULQJ�RI�WKH�LQIDQW�LQ�XWHUR�LQ�RUGHU�WR�GLDJQRVH�IHWDO�GLVWUHVV�DW

D� WLPH�ZKHQ� WKH� LQIDQW� FRXOG�KDYH� EHHQ� GHOLYHUHG�ZLWKRXW� SHUPDQHQW� DQG

VHULRXV� EUDLQ� GDPDJH�� � 7KH� FRPSODLQW� DOVR� DYHUUHG� WKDW� %LUWK� &HQWHU� ZDV

QHJOLJHQW� LQ� IDLOLQJ� WR� WUDQVIHU� WKH�QHZERUQ� FKLOG� DFURVV� WKH� VWUHHW� WR�%U\Q

0DZU�+RVSLWDO��ZKHUH�KHU�FRQGLWLRQ�FRXOG�KDYH�EHHQ�SURSHUO\�DVVHVVHG�DQG

WUHDWHG�

��� 8SRQ�EHLQJ�VHUYHG�ZLWK�WKH�FRPSODLQW��%LUWK�&HQWHU�WXUQHG�WR�6W��3DXO

IURP� ZKRP� LW� KDG� SXUFKDVHG� D� RQH� PLOOLRQ� GROODU� ���������������

SURIHVVLRQDO� OLDELOLW\� LQVXUDQFH� SROLF\�� � 6W�� 3DXO� LPPHGLDWHO\� EHJDQ� DQ

LQYHVWLJDWLRQ�RI� WKH�1RUULV� FODLP�DQG�KLUHG� FRXQVHO� WR� GHIHQG�%LUWK�&HQWHU�

&RXQVHO�HQJDJHG�VHYHQ�PHGLFDO�H[SHUWV�WR�HYDOXDWH�WKH�FDVH���7KHVH�H[SHUWV

FRQFOXGHG�WKDW�%LUWK�&HQWHU�KDG�DFWHG�ZLWKLQ�WKH�UHTXLVLWH�VWDQGDUG�RI�FDUH�

$IWHU� UHYLHZLQJ� WKHVH� RSLQLRQV�� 6W�� 3DXO¶V� PHGLFDO� OLDELOLW\� VXSHUYLVRU

GHWHUPLQHG� WKDW� %LUWK� &HQWHU� KDG� D� ILIW\� WR� VL[W\� SHUFHQW� FKDQFH� RI

VXFFHVVIXOO\�GHIHQGLQJ�WKH�FODLP���%DVHG�XSRQ�WKLV�HVWLPDWH��WKH�VXSHUYLVRU

UHFRPPHQGHG�WKDW�6W��3DXO�PDNH�QR�RIIHUV�RI�VHWWOHPHQW���6W��3DXO�DGKHUHG

WR� WKLV� SRVLWLRQ� WKURXJKRXW� WKH� UHPDLQLQJ� VL[� \HDUV� RI� WKH� 1RUULV� &DVH

OLWLJDWLRQ�

��� 7KH� 1RUULVHV¶� DWWRUQH\� DOVR� HQJDJHG� D� WHDP� RI� H[SHUWV�� � $IWHU

UHYLHZLQJ� WKH� IDFWV� DQG�PHGLFDO� HYLGHQFH� LQ� WKH�1RUULV� &DVH�� WKH� 1RUULVHV¶
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H[SHUWV�GHWHUPLQHG� WKDW�%LUWK�&HQWHU�ZDV�QHJOLJHQW� LQ� FRQQHFWLRQ�ZLWK� WKH

ELUWK� RI� /LQGVH\� 1RUULV�� � )XUWKHUPRUH�� WKH� H[SHUWV� FRQFOXGHG� WKDW� %LUWK

&HQWHU¶V� QHJOLJHQFH�ZDV� WKH� GLUHFW� FDXVH� RI� /LQGVH\�1RUULV¶� EUDLQ� GDPDJH�

7KLV�LQIRUPDWLRQ�ZDV�PDGH�DYDLODEOH�WR�DOO�WKH�SDUWLHV�LQYROYHG�LQ�WKH�1RUULV

&DVH��LQFOXGLQJ�6W��3DXO�

��� 2Q� $XJXVW� ��� ������ WKH� 1RUULVHV� PDGH� DQ� RIIHU� WR� VHWWOH� WKH� FDVH

ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\�OLPLWV���7KUHH�GD\V�ODWHU��%LUWK�&HQWHU�QRWLILHG�6W�

3DXO�WKDW�%LUWK�&HQWHU�ZDV�PDNLQJ�D�ILUP�GHPDQG�WR�VHWWOH�WKH�FDVH�ZLWKLQ�LWV

SROLF\� OLPLWV�� �2Q�$XJXVW� ��� ������6W�� 3DXO� LQIRUPHG�%LUWK�&HQWHU¶V� SULYDWH

FRXQVHO�WKDW�LW�FRQWLQXHG�WR�UHIXVH�WR�QHJRWLDWH�RU�VHWWOH�WKH�FDVH�

��� 2Q� $XJXVW� ��� ������ D� SUH�WULDO� FRQIHUHQFH� ZDV� KHOG� LQ� WKH� &RPPRQ

3OHDV� &RXUW� RI� 'HODZDUH� &RXQW\�� � 'XULQJ� WKH� FRXUVH� RI� WKH� SUH�WULDO

FRQIHUHQFH��WKH�SUHVLGLQJ�MXGJH�UHFRPPHQGHG�VHWWOHPHQW�RI�WKH�1RUULV�&DVH

ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\� OLPLWV�� �6W��3DXO� UHIXVHG� WR�QHJRWLDWH� RU� RIIHU� D

VHWWOHPHQW�� � 7KHUHDIWHU�� WKH� 1RUULV� &DVH� ZDV� OLVWHG� IRU� D� VHFRQG� SUH�WULDO

FRQIHUHQFH�ZLWK�D�GLIIHUHQW� MXGJH�SUHVLGLQJ�� �7KLV� MXGJH�DOVR� UHFRPPHQGHG

VHWWOHPHQW� ZLWKLQ� %LUWK� &HQWHU¶V� SROLF\� OLPLWV�� � $W� WKLV� WLPH�� %LUWK� &HQWHU

GHPDQGHG� VHWWOHPHQW� LQ� DFFRUGDQFH� ZLWK� WKH� MXGJH¶V� UHFRPPHQGDWLRQ�

2QFH�DJDLQ��6W��3DXO�UHIXVHG�WR�QHJRWLDWH�RU�RIIHU�D�VHWWOHPHQW�

��� ,Q�HDUO\�-DQXDU\�RI�������6W��3DXO�UHTXHVWHG�WKH�GHIHQVH�DWWRUQH\V�IRU

%LUWK�&HQWHU�DQG�'U��6RSSDV�WR�SUHSDUH�SUH�WULDO�UHSRUWV�IRU�LWV�FRQVLGHUDWLRQ�

,Q�KHU�UHSRUW�WR�6W��3DXO��GHIHQVH�FRXQVHO�IRU�%LUWK�&HQWHU�VWDWHG�WKDW�%LUWK
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&HQWHU� KDG� DW� EHVW�� D� ILIW\�SHUFHQW� FKDQFH� RI� VXFFHVVIXOO\� GHIHQGLQJ� WKH

ODZVXLW�DW�WULDO���)XUWKHUPRUH��VKH�DGYLVHG�WKDW�WKH�MXU\�YHUGLFW�FRXOG�UDQJH

IURP�RQH�PLOOLRQ��WZR�KXQGUHG�DQG�ILIW\�WKRXVDQG�GROODUV�����������������WR

RQH� PLOOLRQ�� ILYH� KXQGUHG� WKRXVDQG� GROODUV� ����������������� � 'HIHQVH

FRXQVHO�IRU�'U��6RSSDV�VWDWHG�LQ�KLV�UHSRUW�WR�6W��3DXO�WKDW�%LUWK�&HQWHU�KDG�D

WKLUW\�ILYH�SHUFHQW�FKDQFH�RI�ZLQQLQJ�DW� WULDO�DQG�SUHGLFWHG�D�SUREDEOH� MXU\

YHUGLFW� RI� ILYH� PLOOLRQ� GROODUV� ���������������� WR� VL[� PLOOLRQ� GROODUV

����������������

��� 2Q�-DQXDU\�����������%LUWK�&HQWHU¶V�H[HFXWLYH�GLUHFWRU�ZURWH�D� OHWWHU

WR�6W��3DXO�VWDWLQJ�WKDW�VKH�ZDV�YHU\�GLVWUHVVHG�E\�6W��3DXO¶V�GHFLVLRQ�WR�WDNH

WKH� FDVH� WR� WULDO� GHVSLWH� WKH� RSSRUWXQLW\� WR� VHWWOH� LW� ZLWKLQ� %LUWK� &HQWHU¶V

SROLF\�OLPLWV���6KH�H[SUHVVHG�KHU�FRQFHUQV�DERXW�D�MXU\�YHUGLFW�LQ�H[FHVV�RI

WKH�SROLF\�OLPLWV�DQG�WKH�GHYDVWDWLQJ�HIIHFWV�VXFK�D�YHUGLFW�ZRXOG�KDYH�XSRQ

%LUWK�&HQWHU¶V�IXWXUH�H[LVWHQFH���%LUWK�&HQWHU¶V�H[HFXWLYH�GLUHFWRU�DOVR�YRLFHG

WKHVH�FRQFHUQV�WR�6W��3DXO¶V�FODLPV�UHSUHVHQWDWLYH�DVVLJQHG�WR�WKH�FDVH���7KH

FODLPV�UHSUHVHQWDWLYH�LQIRUPHG�KHU�WKDW�6W��3DXO�WULHV�³DOO�RI�WKHVH�EDG�EDE\

FDVHV�� DQG� ZH¶UH� JRLQJ� WR� WULDO�´� �1�7��� ������� DW� ���� 5�5�� DW� ������

)XUWKHUPRUH�� WKH� FODLPV� UHSUHVHQWDWLYH� VWDWHG� WKDW� 6W�� 3DXO� ZDV� RQO\

REOLJDWHG�WR�SD\�WKH�DPRXQW�RI�WKH�LQVXUDQFH�SROLF\��DQG�WKDW�6W��3DXO�KDG

QR�REOLJDWLRQ�WR�FRYHU�DQ\�YHUGLFW�LQ�H[FHVV�RI�WKH�SROLF\¶V�OLPLWV����,G��

��� 7KH�FDVH�ZDV�VXEVHTXHQWO\�WUDQVIHUUHG�WR�WKH�GRFNHW�RI�D�WKLUG� MXGJH

ZKR�XOWLPDWHO\�SUHVLGHG�RYHU�WKH� WULDO� RI� WKH�1RUULV�&DVH�� �2Q� )HEUXDU\���
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������ WKH� WULDO� MXGJH�KHOG� D� SUH�WULDO� FRQIHUHQFH� LQ� KLV� FKDPEHUV� DW�ZKLFK

WLPH�KH�UHFRPPHQGHG�VHWWOHPHQW�ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\�OLPLWV���6W��3DXO

UHIXVHG�WR�PDNH�DQ\�RIIHU�ZKDWVRHYHU���2Q�)HEUXDU\�����������WKH�1RUULVHV

PDGH�DQRWKHU�RIIHU�RI�VHWWOHPHQW���8QGHU�WKH�WHUPV�RI�WKH�KLJK�ORZ�RIIHU��6W�

3DXO� ZRXOG� SD\� D� QRQ�UHIXQGDEOH� WKUHH� KXQGUHG� WKRXVDQG� GROODUV

�������������� UHJDUGOHVV� RI� WKH� YHUGLFW�� � ,I� WKH� MXU\� UHWXUQHG� D� YHUGLFW� LQ

H[FHVV�RI�%LUWK�&HQWHU¶V�SROLF\�OLPLWV��WKHQ�WKH�1RUULVHV�DJUHHG�WR�DFFHSW�WKH

SROLF\� OLPLWV� DV� WRWDO� VDWLVIDFWLRQ� RI� WKH� YHUGLFW�� � 7KH� VHWWOHPHQW� RIIHU� DOVR

SURYLGHG� WKDW� LI� WKH� MXU\� UHWXUQHG� D� YHUGLFW� ORZHU� WKDQ� %LUWK� &HQWHU¶V

PD[LPXP� FRYHUDJH�� EXW� KLJKHU� WKDQ� WKH� ORZ� ILJXUH� RI� WKUHH� KXQGUHG

WKRXVDQG� GROODUV�� WKHQ� WKH� 1RUULVHV� ZRXOG� DFFHSW� VXFK� YHUGLFW� DV� IXOO

VDWLVIDFWLRQ� RI� %LUWK� &HQWHU¶V� OLDELOLW\�� � 6W�� 3DXO� UHIXVHG� WKLV� RIIHU� RI

VHWWOHPHQW�DQG�PDGH�QR�FRXQWHU�RIIHU�RI�VHWWOHPHQW�

���� 2Q�)HEUXDU\�����������WKH�GD\�RI�WULDO��D�ILQDO�SUH�WULDO�FRQIHUHQFH�ZDV

KHOG� LQ�WKH� WULDO� MXGJH¶V� URELQJ� URRP�� �$W� WKLV�WLPH�� WKH�1RUULVHV�PDGH� WKH

VDPH�VHWWOHPHQW�RIIHU� WKDW� WKH\�KDG�H[WHQGHG�WR�%LUWK�&HQWHU�RQ�)HEUXDU\

���� ������ � %LUWK� &HQWHU� LQGLFDWHG� WKDW� LW� ZRXOG� DFFHSW� WKLV� RIIHU� RI

VHWWOHPHQW���$�UHSUHVHQWDWLYH�RI�6W��3DXO��ZKR�ZDV�SUHVHQW�GXULQJ�WKH�URELQJ

URRP� GLVFXVVLRQ�� UHMHFWHG� WKLV� RIIHU� RQ� WKH� UHFRUG�� � 7KH� MXGJH� VWDWHG�

³>W@KHUH� LV� D� FOHDU� LQGLFDWLRQ� RI� EDG� IDLWK� KHUH�� � ,� WKLQN� WKH� LQVXUDQFH

FRPSDQ\�LV�QRW�SURFHHGLQJ� LQ�D� UHVSRQVLEOH�PDQQHU�DQG� LV�QRW�GLVFKDUJLQJ

LWV�ILGXFLDU\�REOLJDWLRQ�WR�LWV�LQVXUHGV�LQ�WKLV�FDVH�������,�WKLQN�WKLV�LQVXUDQFH
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FRPSDQ\�KDV�RSHUDWHG�LQ�D�KLJKO\�LUUHVSRQVLEOH�PDQQHU���,�ZDQW�LW�FOHDU�WKDW

WKH\�KDYH� WXUQHG�WKLV�KLJK�ORZ�RIIHU� RI� ������������GRZQ� LQ�ZKLFK� >VLF@� ,

WKLQN� LV� D� EUHDFK� RI� WKHLU� ILGXFLDU\� UHVSRQVLELOLW\� WR� WKHLU� LQVXUHGV�� � $QG� ,

ZDQW� WKDW� FOHDU� RQ� WKLV� UHFRUG�´� � �1�7��� ��������� DW� ������� 5�5�� DW� �����

������

���� 7KH�FDVH�SURFHHGHG�WR�WULDO�LPPHGLDWHO\�DIWHU�WKH�SUH�WULDO�FRQIHUHQFH�

'XULQJ� WKH� ILUVW� WZR� GD\V� RI� WULDO�� WKH� 1RUULVHV� SUHVHQWHG� FRPSHWHQW�

SHUVXDVLYH�� DQG� KLJKO\� V\PSDWKHWLF� WHVWLPRQ\�� LQFOXGLQJ� D� YLGHRWDSH

UHFRUGLQJ�RI�D�GD\�LQ�WKH�OLIH�RI�/LQGVH\�1RUULV���$IWHU�WKH�SUHVHQWDWLRQ�RI�WKH

YLGHRWDSH�� WKH� WULDO� MXGJH� FDOOHG� D� UHFHVV� DQG� LQVWUXFWHG� DOO� WKH� SDUWLHV� WR

UHSRUW�WR�KLV�URELQJ�URRP���$W�WKLV�WLPH��WKH�FRXUW�LQVWUXFWHG�GHIHQVH�FRXQVHO

IRU�%LUWK�&HQWHU�DQG�IRU�'U��6RSSDV� WR�FDOO�6W��3DXO� WR�VHH� LI� LW� LQWHQGHG� WR

PDNH�DQ\�VHWWOHPHQW�RIIHU���:KHQ�GHIHQVH�FRXQVHO�IRU�%LUWK�&HQWHU�UHWXUQHG

IURP� KHU� WHOHSKRQH� FDOO�� VKH� VWDWHG� WR� WKRVH� SUHVHQW� LQ� WKH� URELQJ� URRP�

³7KH\�PXVW� EH� FUD]\�� � 7KH\¶UH� QRW� RIIHULQJ� D� GLPH�� � 7KH\� ZRQ¶W� JLYH�PH

DXWKRULW\� WR� RIIHU� DQ\� PRQH\� LQ� WKLV� FDVH�� \RX� NQRZ�� ,� FDQ¶W� EHOLHYH� LW�´

�1�7�����������DW�����5�5��DW�������

���� 7KH�WULDO�UHVXPHG���%LUWK�&HQWHU�PDGH�FRQWLQXHG�UHTXHVWV�DQG�ZULWWHQ

GHPDQGV� WR� VHWWOH� ZLWKLQ� LWV� SROLF\� OLPLWV�� DGYLVLQJ� 6W�� 3DXO� WKDW� WKH� FDVH

DSSHDUHG� WR� EH� JRLQJ� EDGO\�� � 6W�� 3DXO� VWHDGIDVWO\� UHIXVHG� WR� QHJRWLDWH� RU

PDNH�DQ\�RIIHUV���2Q�0DUFK����������WKH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI

WKH�1RUULVHV�IRU�IRXU�PLOOLRQ��ILYH�KXQGUHG�WKRXVDQG�GROODUV�����������������
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ZLWK� %LUWK� &HQWHU� OLDEOH� IRU� VL[W\� SHUFHQW� ������ RI� WKDW� DPRXQW�� RU� WZR

PLOOLRQ��VHYHQ�KXQGUHG�WKRXVDQG�GROODUV�������������������7KH�ILQDO�YHUGLFW�

DV�PROGHG� WR� LQFOXGH� GHOD\� GDPDJHV� DQG� LQWHUHVW�� ZDV� VHYHQ�PLOOLRQ�� RQH

KXQGUHG� QLQHW\�VL[� WKRXVDQG�� WZR� KXQGUHG� DQG� WKLUW\�HLJKW� GROODUV

������������������%LUWK�&HQWHU¶V�XOWLPDWH�OLDELOLW\�DPRXQWHG�WR�IRXU�PLOOLRQ�

WKUHH�KXQGUHG� VHYHQWHHQ� WKRXVDQG�� VHYHQ� KXQGUHG� DQG� IRUW\�WKUHH� GROODUV

����������������

���� $IWHU� WKH� YHUGLFW�� %LUWK� &HQWHU� DQG� LWV� SULYDWH� FRXQVHO� DWWHPSWHG� WR

VHFXUH�IXOO�LQGHPQLILFDWLRQ�IURP�6W��3DXO���6W��3DXO�KLUHG�LQGHSHQGHQW�FRXQVHO

WR� DQDO\]H� WKH� ODZ� RI� EDG� IDLWK� DQG� WKH� DGYLVDELOLW\� RI� LQGHPQLI\LQJ� %LUWK

&HQWHU�IRU�WKH�YHUGLFW���2Q�$SULO����������6W��3DXO�DJUHHG�WR�LQGHPQLI\�%LUWK

&HQWHU�IRU�WKH�HQWLUH�YHUGLFW���,Q�FRQVLGHUDWLRQ�RI�LWV�SD\PHQW�RI�WKH�H[FHVV

YHUGLFW�� 6W�� 3DXO� UHTXHVWHG� D� UHOHDVH� IURP� DQ\� DQG� DOO� FODLPV� %LUWK� &HQWHU

PD\�KDYH�KDG�DJDLQVW�LW��LQFOXGLQJ�DOO�FODLPV�IRU�EDG�IDLWK�DQG�FRPSHQVDWRU\

GDPDJHV�� � %LUWK� &HQWHU� UHMHFWHG� WKLV� SURSRVDO� EHFDXVH� RI� WKH� VWDWHG

FRQGLWLRQV�� �2Q�$XJXVW����������6W��3DXO�VHWWOHG�WKH�HQWLUH�1RUULV� FODLP� IRU

ILYH�PLOOLRQ�GROODUV�������������������$Q�RUGHU�WR�VHWWOH��GLVFRQWLQXH��DQG�HQG

ZDV�ILOHG�RQ�6HSWHPEHU����������

���� 2Q�-XQH����������%LUWK�&HQWHU�LQLWLDWHG�WKH�SUHVHQW�DFWLRQ�DJDLQVW�6W�

3DXO���,Q�LWV�FRPSODLQW��%LUWK�&HQWHU�DOOHJHG��LQWHU�DOLD��WKDW�6W�3DXO�EUHDFKHG

LWV�ILGXFLDU\�GXW\�WR�%LUWK�&HQWHU��LWV�LPSOLHG�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU

GHDOLQJ�DQG�LWV�FRQWUDFW���%LUWK�&HQWHU�DOVR�DYHUUHG�WKDW�6W��3DXO¶V�DFWV�DQG
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RPLVVLRQV��ZLWK�UHVSHFW�WR�LWV�IDLOXUH�WR�QHJRWLDWH�DQG�VHWWOH�WKH�1RUULV�&DVH

ZLWKLQ� WKH�SROLF\¶V� OLPLWV�� FRQVWLWXWHG�QHJOLJHQFH�� UHFNOHVV� GLVUHJDUG� IRU� WKH

ULJKWV� RI� %LUWK� &HQWHU�� ZLOOIXO� DQG� ZDQWRQ� EHKDYLRU�� EDG� IDLWK� XQGHU� ��

3D�&�6�$����������DQG�YLRODWLRQV�XQGHU�YDULRXV�RWKHU�VWDWXWHV���%LUWK�&HQWHU

UHTXHVWHG�ERWK�FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�� �7KLV�FDVH�SURFHHGHG

WR�WULDO�RQ�0D\�����������)ROORZLQJ�WKH�WULDO��WKH�FRXUW�LQVWUXFWHG�WKH�MXU\�LW

FRXOG�ILQG�6W��3DXO�OLDEOH�LI�WKH�MXU\�IRXQG�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH

����WKDW�6W��3DXO�KDG�DFWHG�LQ�EDG�IDLWK�LQ�UHIXVLQJ�WR�QHJRWLDWH�DQG�VHWWOH�WKH

1RUULV� &DVH� DQG� ���� WKDW� LWV� EDG� IDLWK� LQ� KDQGOLQJ� WKH� 1RUULV� FODLP� ZDV� D

VXEVWDQWLDO�IDFWRU�LQ�EULQJLQJ�DERXW�WKH�GDPDJHV�DOOHJHGO\�VXVWDLQHG�E\�%LUWK

&HQWHU�� � )XUWKHUPRUH�� WKH� WULDO� FRXUW� LQVWUXFWHG� WKH� MXU\� RQ� FRPSHQVDWRU\

DQG�SXQLWLYH�GDPDJHV�� �$IWHU�FRQVLGHUDWLRQ�RI�WKH�HYLGHQFH��WKH�MXU\�IRXQG

E\� FOHDU� DQG� FRQYLQFLQJ�HYLGHQFH� WKDW�6W�� 3DXO�KDG�DFWHG� LQ� EDG� IDLWK� DQG

DZDUGHG� %LUWK� &HQWHU� VHYHQ� KXQGUHG� WKRXVDQG� GROODUV� �������������� LQ

FRPSHQVDWRU\�GDPDJHV���7KH�MXU\�GHFOLQHG�WR�DZDUG�SXQLWLYH�GDPDJHV�

���� 2Q� 0D\� ���� ������ ERWK� SDUWLHV� ILOHG� PRWLRQV� IRU� SRVW�WULDO� UHOLHI�

$GGLWLRQDOO\�� %LUWK� &HQWHU� ILOHG� D� PRWLRQ� WR� PROG� WKH� YHUGLFW�� � $IWHU� WKH

SDUWLHV� ILOHG� EULHIV� LQ� UHVSRQVH� WR� WKH� UHVSHFWLYH� PRWLRQV�� WKH� WULDO� FRXUW

HQWHUHG�D�FRUUHFWHG�RUGHU�RQ�)HEUXDU\���������JUDQWLQJ�6W��3DXO¶V�PRWLRQ�IRU

-�1�2�9���%LUWK�&HQWHU�ILOHG�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��ZKLFK�WKH�WULDO�FRXUW

JUDQWHG�� � )ROORZLQJ� DGGLWLRQDO� EULHILQJV� DQG� RUDO� DUJXPHQW�� WKH� WULDO� FRXUW

HQWHUHG� VHYHUDO� RUGHUV�� ZKLFK� DUH� WKH� VXEMHFW� RI� WKLV� DSSHDO� DQG� FURVV�
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DSSHDO�� �2Q�0D\����������� WKH� WULDO� FRXUW�GHQLHG�%LUWK�&HQWHU¶V�PRWLRQ�IRU

UHFRQVLGHUDWLRQ�RI�WKH�)HEUXDU\���������FRUUHFWHG�RUGHU�HQWHULQJ�-�1�2�9��LQ

IDYRU�RI�6W��3DXO���2Q�-XQH����������WKH�WULDO�FRXUW�GHQLHG�WKRVH�SRUWLRQV�RI

6W�� 3DXO¶V� PRWLRQ� IRU� SRVW�WULDO� UHOLHI� QRW� SUHYLRXVO\� JUDQWHG�� � 2Q� -XQH� ��

������WKH�WULDO�FRXUW�GHQLHG�%LUWK�&HQWHU¶V�PRWLRQ�WR�PROG�WKH�YHUGLFW�DQG�IRU

D�QHZ�WULDO���7KH�WULDO�FRXUW�HQWHUHG�MXGJPHQW�LQ�IDYRU�RI�6W��3DXO�RQ�-XQH����

�������%LUWK�&HQWHU�VXEVHTXHQWO\�ILOHG�WKUHH�VHSDUDWH�QRWLFHV�RI�DSSHDO���6W�

3DXO�WLPHO\�ILOHG�LWV�QRWLFH�RI�FURVV�DSSHDO�

,668(6
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WKDW� %LUWK� &HQWHU� KDV� UDLVHG� DQG� DUJXHG� VL[� LVVXHV� RQ� DSSHDO�� � :H� ILUVW

DGGUHVV�%LUWK�&HQWHU¶V� DUJXPHQWV� FKDOOHQJLQJ� WKH� WULDO� FRXUW¶V� RUGHU��ZKLFK

JUDQWHG�-�1�2�9�� LQ� IDYRU�RI�6W��3DXO�� �:H� WKHQ�DGGUHVV�%LUWK�&HQWHU¶V� ILIWK

LVVXH�UHJDUGLQJ�SXQLWLYH�GDPDJHV���)LQDOO\��ZH�DGGUHVV�%LUWK�&HQWHU¶V�LVVXH

UHJDUGLQJ�HQWLWOHPHQW� WR� LQWHUHVW��DWWRUQH\¶V� IHHV�DQG�FRVWV�SXUVXDQW� WR���

3D�&�6�$���������

���� :KHQ� UHYLHZLQJ� WKH� SURSULHW\� RI� DQ� RUGHU� JUDQWLQJ� RU� GHQ\LQJ

MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW��ZH�PXVW�GHWHUPLQH�ZKHWKHU�WKHUH�LV

VXIILFLHQW�FRPSHWHQW�HYLGHQFH�WR�VXVWDLQ�WKH�YHUGLFW���-RKQVRQ�Y��+\XQGDL
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����$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G

������������TXRWLQJ�6DPXHO�5DSSDSRUW�)DPLO\�3DUWQHUVKLS�Y��0HULGLDQ

%DQN������$��G���������3D�6XSHU�����������:H�PXVW�YLHZ� WKH�HYLGHQFH� LQ

WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�YHUGLFW�ZLQQHU�DQG�JLYH�WKH�YHUGLFW�ZLQQHU�WKH

EHQHILW� RI� HYHU\� UHDVRQDEOH� LQIHUHQFH� DULVLQJ� WKHUHIURP� ZKLOH� UHMHFWLQJ� DOO

XQIDYRUDEOH�WHVWLPRQ\�DQG�LQIHUHQFHV���-RKQVRQ��VXSUD�DW������5RZLQVN\�
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VXSUD�DW�������:H�DSSO\�WKLV�VWDQGDUG�LQ�DOO�FDVHV�FKDOOHQJLQJ�WKH�JUDQW�RI�D

PRWLRQ�IRU�-�1�2�9���6KHDUHU�Y��5HHG������$��G�����������3D�6XSHU��������

���� 3HQQV\OYDQLD� ODZ� PDNHV� FOHDU� WKDW� D� MXGJPHQW� QRWZLWKVWDQGLQJ� WKH

YHUGLFW� LV� SURSHU� RQO\� LQ� FOHDU� FDVHV�ZKHUH� WKH� IDFWV� DUH� VXFK� WKDW�QR� WZR

UHDVRQDEOH�PLQGV� FRXOG� GLVDJUHH� WKDW� WKH�YHUGLFW�ZDV� LPSURSHU�� -RKQVRQ�

VXSUD� DW� ����� 5RZLQVN\�� VXSUD� DW� ����� � 4XHVWLRQV� RI� FUHGLELOLW\� DQG

FRQIOLFWV� LQ� HYLGHQFH� DUH� IRU� WKH� IDFW�ILQGHU� WR� UHVROYH�� � &RPPRQZHDOWK�

'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� Y�� 3DWWRQ�� ���� 3D�� ����� ����� ���� $��G

������ ����� ��������0LOOHU� Y�� %UDVV� 5DLO� 7DYHUQ�� ,QF��� ���� $��G� �����

������3D�6XSHU���������FLWDWLRQ�RPLWWHG����7KLV�&RXUW�ZLOO�QRW�VXEVWLWXWH�LWV

MXGJPHQW�EDVHG�XSRQ�D�FROG�UHFRUG�IRU�WKDW�RI�WKH�IDFW�ILQGHU�ZKHUH�LVVXHV�RI

FUHGLELOLW\�DQG�ZHLJKW�DUH�FRQFHUQHG���,G�

���� ,QLWLDOO\�� %LUWK� &HQWHU� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� JUDQWLQJ

-�1�2�9��LQ�IDYRU�RI�6W��3DXO�RQ�WKH�EDVLV�WKDW�WKHUH�ZDV�LQVXIILFLHQW�HYLGHQFH

WR�HVWDEOLVK�6W��3DXO�DFWHG�LQ�EDG�IDLWK�ZKHQ� LW� UHIXVHG� WR�VHWWOH� WKH�1RUULV

&DVH���6SHFLILFDOO\��%LUWK�&HQWHU�FRQWHQGV�WKDW�6W��3DXO¶V�UHIXVDO�WR�VHWWOH�WKH

1RUULV� FODLP�ZLWKLQ� %LUWK� &HQWHU¶V� SROLF\� OLPLWV� FRQVWLWXWHG� D� EUHDFK� RI� 6W�

3DXO¶V� GXW\� XQGHU� WKH� SROLF\� WR� SDUWLFLSDWH�� LQ� JRRG� IDLWK�� LQ� VHWWOHPHQW

QHJRWLDWLRQV�UHJDUGLQJ�WKH�1RUULV�FODLP���%LUWK�&HQWHU�FRQFOXGHV�WKDW�WKH�WULDO

FRXUW�HUUHG�LQ�FKDUDFWHUL]LQJ�%LUWK�&HQWHU¶V�FODLP�DV�UDLVHG�H[FOXVLYHO\�XQGHU

���3D�&�6�$�����������:H�DJUHH�
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���� 8QGHU� D� OLDELOLW\� LQVXUDQFH� FRQWUDFW�� DQ� LQVXUHU� XQGHUWDNHV� WKUHH

GLVWLQFW� REOLJDWLRQV��� �� �6HH�*UD\� Y��1DWLRQZLGH�0XW�� ,QV�� &R��� ���� 3D�

����� ����� ���� $��G� ��� ��� ������� �TXRWLQJ�*HGHRQ� Y�� 6WDWH� )DUP�0XW�

$XWR� ,QV�� &R��� ���� 3D�� ���� ���� ���� $��G� ����� ���� ��������� 7KH� LQVXUHU

DJUHHV�WR�LQGHPQLI\�DJDLQVW�OLDELOLW\�FRYHUHG�E\�WKH�SROLF\���*HGHRQ��VXSUD

DW���������$��G�DW�������7KH�LQVXUHU�DOVR�DJUHHV�WR�GHIHQG�DOO�FODLPV�ILOHG�E\

DQ�LQMXUHG�SDUW\�WKDW�PD\�SRWHQWLDOO\�FRPH�ZLWKLQ�WKH�FRYHUDJH�RI�WKH�SROLF\�

,G���$GGLWLRQDOO\��WKH�LQVXUHU�DVVXPHV�D�ILGXFLDU\�UHVSRQVLELOLW\�WRZDUGV�WKH

LQVXUHG� DQG� EHFRPHV� REOLJDWHG� WR� DFW� LQ� JRRG� IDLWK� DQG� ZLWK� GXH� FDUH� LQ

UHSUHVHQWLQJ�WKH� LQWHUHVWV�RI� LWV� LQVXUHG�ZKHQ�KDQGOLQJ�� LQWHU� DOLD�� DOO� WKLUG

SDUW\� FODLPV� EURXJKW� DJDLQVW� WKH� LQVXUHG�� � ,G�� DW� ���� ���� $��G� DW� ���

�HPSKDVLV� LQ� RULJLQDO��� � 7KH� REOLJDWLRQ� WR� DFW� ZLWK� WKH� XWPRVW� JRRG� IDLWK

DULVHV�E\�YLUWXH�RI�WKH�LQVXUHU¶V�DVVXPSWLRQ�LQ�WKH�LQVXUDQFH�FRQWUDFW�RI�WKH

ULJKW� WR� KDQGOH� DOO� FODLPV� DJDLQVW� LWV� LQVXUHG�� LQFOXGLQJ� WKH� ULJKW� WR� PDNH

ELQGLQJ�VHWWOHPHQW���*HGHRQ��VXSUD�DW���������$��G�DW������%URZQ��VXSUD

����������������������������������
��7KHVH�REOLJDWLRQV�DUH�LQ�DGGLWLRQ�WR�DQ\�VSHFLILF�REOLJDWLRQV�XQGHUWDNHQ�E\
WKH� LQVXUHU� LQ� H[FKDQJH� IRU� WKH� SROLF\� SUHPLXP� RU� PLVFHOODQHRXV� GXWLHV
DVVXPHG�YROXQWDULO\�E\�WKH�LQVXUHU�

�� $OWKRXJK� WKHVH� FDVHV� DGGUHVV� WKH� LQVXUHU¶V� GXWLHV� LQ� WKH� FRQWH[W� RI
DXWRPRELOH�OLDELOLW\�SROLFLHV�� WKHVH�GXWLHV�DUH�QRW�DOWHUHG�ZKHUH�WKH�VXEMHFW
SROLF\�LV�IRU�SURIHVVLRQDO�OLDELOLW\�SURWHFWLRQ���6HH�%URZQ�Y��&DQGHORUD�����
$��G������3D�6XSHU�������� �FLWLQJ�)HGDV�Y��,QV��&R��RI�3D������3D�� ����
���� $�� ���� ������� �GXW\� RI� JRRG� IDLWK� DQG� IDLU� GHDOLQJ� DSSOLHV� WR� DOO
LQVXUDQFH�SROLFLHV��
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DW� �����+DOO� Y�� %URZQ�� ���� $��G� ����� ������� �3D�6XSHU�� ������� DSSHDO

GHQLHG������3D�����������$��G������������

���� *HQHUDOO\��WKH�GXW\�WR�DFW�LQ�JRRG�IDLWK�LQ�UHSUHVHQWLQJ�WKH�LQWHUHVWV�RI

LWV� LQVXUHG� FRPSHOV� WKH� LQVXUHU� WR� DFFRUG� WKH� LQWHUHVWV� RI� LWV� LQVXUHG� WKH

VDPH� IDLWKIXO� FRQVLGHUDWLRQ� LW� JLYHV� LWV� RZQ� LQWHUHVWV�� �&RZGHQ�� VXSUD� DW

���������$��G�DW�������7KH�LQVXUHU�PXVW�WUHDW�D�FODLP�DJDLQVW�LWV�LQVXUHG�DV

LI�WKH�LQVXUHU�DORQH�ZHUH�OLDEOH�IRU�WKH�HQWLUH�DPRXQW���,G���7KH�LQVXUHU�PXVW

DOVR�DVVHVV�WKH�LPSDFW�XSRQ�LWV�LQVXUHG�RI�WKH�LQVXUHU¶V�GHFLVLRQ�WR�VHWWOH�RU

WR�OLWLJDWH�WKH�FODLP�DJDLQVW�LWV�LQVXUHG���*UD\��VXSUD���7KLV�GXW\�LV�VDLG�WR

DULVH�QRW�XQGHU�WKH�WHUPV�RI�WKH�FRQWUDFW��EXW�EHFDXVH�RI�WKH�FRQWUDFW��DQG

WR�IORZ�IURP�WKH�FRQWUDFW���,G�

���� ,Q�WKH�FRQWH[W�RI�WKH�LQVXUHU¶V�GHFLVLRQ�WR�OLWLJDWH�RU�VHWWOH�D�WKLUG�SDUW\

FODLP�EURXJKW�DJDLQVW�LWV�LQVXUHG��WKLV�&RXUW�KDV�H[SODLQHG�

>$@� GHFLVLRQ� QRW� WR� VHWWOH� PXVW� EH� D� WKRURXJKO\� KRQHVW�
LQWHOOLJHQW� DQG� REMHFWLYH� RQH�� � ,W�PXVW� EH� D� UHDOLVWLF� RQH
ZKHQ� WHVWHG�E\� WKH�QHFHVVDULO\� DVVXPHG�H[SHUWLVH� RI� WKH
FRPSDQ\���7KLV�H[SHUWLVH�PXVW�EH�DSSOLHG��LQ�D�JLYHQ�FDVH�
WR� D� FRQVLGHUDWLRQ� RI� DOO� WKH� IDFWRUV� EHDULQJ� XSRQ� WKH
DGYLVDELOLW\� RI� D� VHWWOHPHQW� IRU� WKH� SURWHFWLRQ� RI� WKH
LQVXUHG���:KLOH�WKH�YLHZ�RI�WKH�FDUULHU�RU�LWV�DWWRUQH\�DV�WR
OLDELOLW\� LV� RQH� LPSRUWDQW� IDFWRU�� D� JRRG� IDLWK� HYDOXDWLRQ
UHTXLUHV�PRUH���,W�LQFOXGHV�FRQVLGHUDWLRQ�RI�WKH�DQWLFLSDWHG
UDQJH�RI�D�YHUGLFW��VKRXOG�LW�EH�DGYHUVH��WKH�VWUHQJWKV�DQG
ZHDNQHVVHV� RI� DOO� RI� WKH� HYLGHQFH� WR� EH� SUHVHQWHG� RQ
HLWKHU� VLGH� VR� IDU� DV� NQRZQ�� WKH� KLVWRU\� RI� WKH� SDUWLFXODU
JHRJUDSKLF�DUHD�LQ�FDVHV�RI�VLPLODU�QDWXUH��DQG�WKH�UHODWLYH
DSSHDUDQFH�� SHUVXDVLYHQHVV�� DQG� OLNHO\� DSSHDO� RI� WKH
FODLPDQW��WKH�LQVXUHG��DQG�WKH�ZLWQHVVHV�DW�WULDO�
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6KHDUHU��VXSUD�DW������FLWDWLRQV�RPLWWHG���HPSKDVLV�LQ�RULJLQDO����$FFRUG

%URZQ��VXSUD��+DOO��VXSUD���7KH�6KHDUHU�VWDQGDUG�FRPSHOV�DQ�LQVXUHU�WR

PDNH�DQ�LQWHOOLJHQW�DQG�REMHFWLYH�DSSUDLVDO�RI�WKH�FDVH�E\�FRQVLGHULQJ�DOO�WKH

IDFWRUV�EHDULQJ�XSRQ�WKH�DGYLVDELOLW\�RI�VHWWOHPHQW���,G���$Q�LQVXUHU�GRHV�QRW

VDWLVI\� WKH� JRRG� IDLWK� VWDQGDUG� PHUHO\� E\� VKRZLQJ� WKDW� LW� DFWHG� ZLWK

VLQFHULW\���,G���/LNHZLVH��ZKHQ�DQ�LQVXUHU�GHFLGHV�WR�OLWLJDWH�WKH�FODLP��LW�LV

QRW� DXWRPDWLFDOO\� OLDEOH� WR� LWV� LQVXUHG� VLPSO\� EHFDXVH� WKH� RXWFRPH� RI� WKH

OLWLJDWLRQ� LV� DGYHUVH� WR� WKH� LQVXUHG�� �&RZGHQ�� VXSUD� DW� ����� ���� $��G� DW

������7KXV��WKH�LQVXUHU�GRHV�QRW�KDYH�DQ�DEVROXWH�GXW\�WR�VHWWOH�D�FODLP�MXVW

EHFDXVH�LW�LV�SRVVLEOH�WKDW�D� MXGJPHQW�DJDLQVW�WKH�LQVXUHG�PD\�H[FHHG�WKH

SROLF\�OLPLWV�� �,G��DW����������$��G�DW������ �+RZHYHU��ZKHUH� WKHUH� LV� OLWWOH

SRVVLELOLW\� RI� D� YHUGLFW� ZLWKLQ� WKH� SROLF\� OLPLWV�� WKH� LQVXUHU¶V� GHFLVLRQ� WR

OLWLJDWH�PXVW�EH�EDVHG�RQ�D�UHDVRQDEOH�DVVHVVPHQW�RI�WKH�FLUFXPVWDQFHV�RI

WKH� FDVH� DQG� D� UHDO� DQG� VXEVWDQWLDO� FKDQFH� RI� D� YHUGLFW� LQ� IDYRU� RI� WKH

LQVXUHG���,G��DW����������$��G�DW������HPSKDVLV�DGGHG���*HGHRQ��VXSUD�DW

���� ���� $��G� DW� ���� �&RQFXUULQJ� 2SLQLRQ� E\� -XVWLFH� (DJHQ��� � 7KXV�� WKH

LQVXUHU¶V� ULJKW� XQGHU� WKH� SROLF\� WR� OLWLJDWH� RU� VHWWOH� D� FODLP� DJDLQVW� WKH

LQVXUHG�LV�QRW�D�ULJKW�WR�ULVN�WKH�LQVXUHG¶V�ILQDQFLDO�ZHOO�EHLQJ�XQOHVV�WKHUH�LV

ERWK� D� UHDO� DQG� D� VXEVWDQWLDO� FKDQFH� RI� D� ILQGLQJ� RI� QRQOLDELOLW\�� � 6HH

&RZGHQ��VXSUD���$SSO\LQJ�WKLV�VWDQGDUG��ZH�PXVW�QRZ�GHWHUPLQH�ZKHWKHU

WKHUH�ZDV�VXIILFLHQW�FRPSHWHQW�HYLGHQFH�WR�VXSSRUW�WKH�MXU\¶V�YHUGLFW�WKDW�6W�



-�$��������

������

3DXO�DFWHG�LQ�EDG�IDLWK�LQ�UHIXVLQJ�WR�VHWWOH�WKH�1RUULV�&DVH���6HH�-RKQVRQ�

VXSUD��5RZLQVN\��VXSUD�

���� ,Q� WKH� LQVWDQW� FDVH�� WKH� HYLGHQFH� DGGXFHG� DW� WULDO� VKRZHG� WKDW� WKH

1RUULVHV� KDG� PDGH� UHSHDWHG� DQG� FRQVLVWHQW� RIIHUV� WR� VHWWOH� WKHLU� FODLP

DJDLQVW� %LUWK� &HQWHU� ZLWKLQ� WKH� OLPLWV� RI� %LUWK� FHQWHU¶V� OLDELOLW\� SROLF\�

5HJDUGOHVV�RI� WKH�1RUULVHV¶� UHSHDWHG�HIIRUWV��6W��3DXO�VWHDGIDVWO\�UHIXVHG�WR

QHJRWLDWH�D�VHWWOHPHQW�RQ�EHKDOI�RI�%LUWK�&HQWHU��GHVSLWH�WKH�QDWXUH�RI� WKH

FODLPHG�LQMXU\�DQG�WKH�IDFW�WKDW�WKH�YLFWLP�ZDV�YLVLEO\�DQG�SHUPDQHQWO\�EUDLQ

GDPDJHG�IURP�ELUWK��WKURXJK�QR�IDXOW�RI�KHU�RZQ���7KH�UHFRUG�HYLGHQFH�DOVR

HVWDEOLVKHV� WKDW�6W�� 3DXO� NQHZ� WKH� WULDO� ZRXOG� LQYROYH� FRQWUDGLFWRU\� H[SHUW

WHVWLPRQ\�RQ�WKH�LVVXH�RI�%LUWK�&HQWHU¶V�QHJOLJHQFH�DQG�WKH�RXWFRPH�RI�WKH

WULDO� ZRXOG� GHSHQG� RQ� ZKLFK� H[SHUW� WKH� MXU\� EHOLHYHG�� � 6W�� 3DXO� DOVR� KDG

UHDVRQ� WR� NQRZ� WKDW� WKH� LQMXUHG� FKLOG� DQG� KHU� SDUHQWV� ZRXOG� SUHVHQW

DSSHDOLQJ�DQG�V\PSDWKHWLF�ZLWQHVVHV���$GGLWLRQDOO\��6W��3DXO�KDG�WKH�EHQHILW

RI� WKUHH�GLIIHUHQW� MXGJHV¶�UHFRPPHQGDWLRQV�WKDW�WKH�FDVH�VKRXOG�EH�VHWWOHG

ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\�OLPLWV�

���� :H�DUH�IXUWKHU�SHUVXDGHG�E\�WKH�HYLGHQFH�WKDW��LQ�������%LUWK�&HQWHU

DGYLVHG�6W�� 3DXO� RI� WKH�GLVWUHVV� RYHU�6W�� 3DXO¶V� UHIXVDO� WR� VHWWOH�ZLWKLQ� WKH

SROLF\�OLPLWV���%LUWK�&HQWHU�LQIRUPHG�6W��3DXO�WKDW�DQ\�YHUGLFW�LQ�H[FHVV�RI�WKH

SROLF\� OLPLWV� FRXOG� KDYH� D� GHYDVWDWLQJ� HIIHFW� RQ� %LUWK� &HQWHU¶V� FRQWLQXHG

H[LVWHQFH���6W��3DXO¶V�FODLPV�UHSUHVHQWDWLYH�UHVSRQGHG�WKDW�6W��3DXO�WULHV�³DOO

RI�WKHVH�EDG�EDE\�FDVHV«�´��1RW�RQO\�LV�WKLV�D�FUDVV�FKDUDFWHUL]DWLRQ�RI�WKH
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W\SH� RI� FODLP� SUHVHQWHG�� LW� DOVR� LQGLFDWHV� DQ� DJHQGD� RQ� WKH� SDUW� RI� WKH

LQVXUHU�WKDW�LV�VHOI�VHUYLQJ���6W��3DXO¶V�SROLF\�SHUPLWV�WKH�LQIHUHQFH�WKDW�WKH

LQVXUHU� GRHV� QRW� GXO\� FRQVLGHU� WKH� IDFWV� DQG� FLUFXPVWDQFHV� RI� HDFK� FDVH

ZKHQ� PDNLQJ� LWV� GHFLVLRQ� WR� OLWLJDWH�� � ,Q� WKH� VDPH� EUHDWK�� WKH� FODLPV

UHSUHVHQWDWLYH�GHFODUHG�WR�%LUWK�&HQWHU¶V�H[HFXWLYH�GLUHFWRU�WKDW�6W��3DXO�ZDV

RQO\� REOLJDWHG� WR� SD\� WKH� SROLF\� OLPLWV� EXW� KDG� QR� REOLJDWLRQ� WR� FRYHU� DQ\

H[FHVV�YHUGLFW�WKDW�PD\�UHVXOW�IURP�WKH�WULDO���6W��3DXO�ULJLGO\�UHIXVHG�WR�FDS

WKH�GDPDJHV�ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\�OLPLWV��DOWKRXJK�LW�KDG�JRRG�UHDVRQ

WR�DQWLFLSDWH�WKDW�DQ\�YHUGLFW�DJDLQVW�%LUWK�&HQWHU�ZRXOG�EH�LQ�H[FHVV�RI�%LUWK

&HQWHU¶V�SROLF\�OLPLWV��DQG�WKDW�VXFK�YHUGLFW�ZRXOG� MHRSDUGL]H�%LUWK�&HQWHU¶V

IXWXUH�H[LVWHQFH�

���� 7KH�1RUULV�&DVH�ZDV�LQLWLDWHG�LQ��������:KHQ�WKH�FDVH�ZHQW�WR�WULDO��LQ

HDUO\� ������ 6W�� 3DXO� KDG� UHDVRQ� WR� NQRZ� WKDW� D� IDYRUDEOH� YHUGLFW� ZDV

XQOLNHO\���%\�WKHQ��&RXQVHO�IRU�LWV�LQVXUHG�KDG�DGYLVHG�6W��3DXO�WKDW�WKH\�KDG

D� OHVV� WKDQ� ILIW\�SHUFHQW� FKDQFH� RI� VXFFHVVIXOO\� GHIHQGLQJ� WKH� FDVH�

3UHGLFWLRQV�DV�WR�WKH�DPRXQW�RI�D�SRVVLEOH�H[FHVV�YHUGLFW�KDG�DOVR�LQFUHDVHG�

1HYHUWKHOHVV��DIWHU� WKH�1RUULV� WULDO� FRPPHQFHG�DQG� WKH�1RUULVHV¶� FDVH�ZDV

SURFHHGLQJ�YHU\� IDYRUDEO\�� 6W�� 3DXO� VWLOO� UHMHFWHG� WKHLU� RIIHUV� WR� VHWWOH� DQG

UHIXVHG�WR�QHJRWLDWH�RU�GLVFXVV�DQ\�VHWWOHPHQW�ZKDWVRHYHU���8QGHU�WKH�IDFWV

RI� WKLV� FDVH�� WKH� MXU\� ZDV� HQWLWOHG� WR� FRQFOXGH� WKDW� DQ� LQWHOOLJHQW� DQG

REMHFWLYH�LQVXUHU�ZRXOG�QRW�KDYH�UHIXVHG�DQ�RIIHU�WR�VHWWOH�ZLWKLQ�WKH�SROLF\

OLPLWV���6HH�6KHDUHU��VXSUD��KROGLQJ�WKDW�HYLGHQFH�ZDV�VXIILFLHQW�WR�VXSSRUW
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MXU\¶V� FRQFOXVLRQ� WKDW� LQVXUHU¶V� UHIXVDO� WR� RIIHU� WR� VHWWOH� KDG� QRW� EHHQ� DQ

LQWHOOLJHQW�DQG�REMHFWLYH�GHFLVLRQ�ZKHUH� LQVXUHU� NQHZ� WKDW�� ���� DQ\�YHUGLFW

ZRXOG� OLNHO\� EH� LQ� H[FHVV� RI� LQVXUHG¶V� SROLF\� OLPLWV�� ���� WKHUH� ZRXOG� EH

FRQIOLFWLQJ�WHVWLPRQ\�RQ�PDWHULDO�WULDO�LVVXH��DQG�����LQ�YLHZ�RI�DJH�RI�YLFWLP

DQG� SHUPDQHQF\� RI� LQMXUHG� FRQGLWLRQ�� RSSRVLQJ� SDUW\� ZRXOG� SUHVHQW

DSSHDOLQJ� DQG� V\PSDWKHWLF� VLJKW� WR� MXU\��� � +HUH�� 6W�� 3DXO¶V� XQUHOHQWLQJ

GHFLVLRQ� WR� OLWLJDWH� WKH�1RUULV�&DVH� FDQQRW� EH� FRQVLGHUHG� KRQHVW�� REMHFWLYH

DQG�LQWHOOLJHQW�DV�LWV�GHFLVLRQ�QRW�WR�FRPSURPLVH�ZDV�DJDLQVW�WKH�IDFWV��WKH

DGYLFH�RI�WULDO�FRXQVHO��WKH�UHSHDWHG�DGPRQLWLRQV�RI�WKH�FRXUW�DQG�WKH�DUGHQW

DSSHDOV�RI�LWV�LQVXUHG���$FFRUGLQJO\��ZH�FRQFOXGH��WKH�HYLGHQFH�ZDV�VXIILFLHQW

WR� VXSSRUW� WKH� MXU\¶V� ILQGLQJ� WKDW� 6W�� 3DXO� KDG� EUHDFKHG� LWV� GXW\� RI� JRRG

IDLWK�� DQG� WKDW� ILQGLQJ� VKRXOG� QRW� KDYH� EHHQ� GLVWXUEHG�� � 6HH� -RKQVRQ�

VXSUD��5RZLQVN\��VXSUD�

���� :H�PXVW�QRZ�DGGUHVV�ZKHWKHU� FRPSHQVDWRU\�GDPDJHV� DUH� DYDLODEOH

WR�%LUWK�&HQWHU�LQ�WKLV�DFWLRQ�RU�ZKHWKHU�WKH�SD\PHQW�RI�WKH�H[FHVV�YHUGLFW

E\� 6W�� 3DXO� H[WLQJXLVKHG� DOO� FODLPV� %LUWK� &HQWHU�PD\� KDYH� KDG� DJDLQVW� 6W

3DXO���%LUWK�&HQWHU�DUJXHV�WKDW�6W��3DXO¶V�SD\PHQW�RI�WKH�H[FHVV�YHUGLFW�GRHV

QRW� FRPSHQVDWH� %LUWK� &HQWHU� IRU� WKH� ORVVHV� LW� VXVWDLQHG� DV� D� UHVXOW� RI� 6W�

3DXO¶V�GHFLVLRQ�QRW�WR�VHWWOH���$PRQJ�RWKHU�DVVHUWLRQV��%LUWK�&HQWHU�FODLPV�WR

KDYH�VXVWDLQHG�GDPDJH�WR�LWV�UHSXWDWLRQ��DQG� WR�KDYH� ORVW� FOLHQW� UHYHQXHV�

SURILWV�� DQG� EXVLQHVV� RSSRUWXQLWLHV� LQ� WKH� IRUP� RI� D� ORVW� PRUWJDJH� IRU
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H[SDQVLRQ�RI�LWV�IDFLOLW\���7KXV��%LUWK�&HQWHU�FRQFOXGHV��LW�LV�DOVR�HQWLWOHG�WR

WKH�MXU\¶V�DZDUG�RI�FRPSHQVDWRU\�GDPDJHV�

���� 6W�� 3DXO� DUJXHV� WKDW� LWV� SD\PHQW� RI� WKH� H[FHVV� YHUGLFW� H[WLQJXLVKHV

%LUWK�&HQWHU¶V�FDXVH�RI�DFWLRQ�IRU�EUHDFK�RI�GXW\�RI�JRRG�IDLWK��DV�D�PDWWHU�RI

ODZ��UHJDUGOHVV�RI�%LUWK�&HQWHU¶V�RWKHU�FODLPV���6W��3DXO�DOVR�PDLQWDLQV�WKDW

WKH� VWDWXWRU\� EDG� IDLWK� GDPDJHV�� DUH� H[FOXVLYH� DQG� GR� QRW� SURYLGH� IRU

FRPSHQVDWRU\�GDPDJHV�� �7KXV��6W�� 3DXO� FRQFOXGHV� WKDW�%LUWK�&HQWHU� LV�QRW

HQWLWOHG�WR�DQ\�DGGLWLRQDO�GDPDJHV�

���� 3HQQV\OYDQLD�ODZ�PDNHV�FOHDU�WKDW�DQ�LQVXUHU�PD\�EH�OLDEOH�UHJDUGOHVV

RI� WKH� OLPLWV� RI� WKH� SROLF\� IRU� WKH� HQWLUH� DPRXQW� RI� WKH� MXGJPHQW� HQWHUHG

DJDLQVW� WKH� LQVXUHG� LI� LW� XQUHDVRQDEO\� UHIXVHV� DQ� RIIHU� RI� VHWWOHPHQW�

&RZGHQ��VXSUD�DW����������$��G�DW������*HGHRQ��VXSUD�DW���������$��G

DW� �����6KHDUHU�� VXSUD� DW� ����� � ,I� DQ� LQVXUHU� GRHV� QRW� LQWHOOLJHQWO\� DQG

REMHFWLYHO\�DSSUDLVH�WKH�DGYLVDELOLW\�RI�VHWWOHPHQW��WKH�LQVXUHU�PD\�EH�OLDEOH

IRU�WKRVH�GDPDJHV�ZKLFK�ZLOO�SODFH�WKH�LQVXUHG�LQ�WKH�SRVLWLRQ�LW�ZRXOG�KDYH

����������������������������������
�����������$FWLRQV�RQ�LQVXUDQFH�SROLFLHV�

,Q� DQ� DFWLRQ� DULVLQJ� XQGHU� DQ� LQVXUDQFH� SROLF\�� LI� WKH� FRXUW
ILQGV� WKDW� WKH� LQVXUHU� KDV� DFWHG� LQ� EDG� IDLWK� WRZDUG� WKH
LQVXUHG��WKH�FRXUW�PD\�WDNH�DOO�RI�WKH�IROORZLQJ�DFWLRQV�

��� $ZDUG�LQWHUHVW�RQ�WKH�DPRXQW�RI�WKH�FODLP�IURP�WKH
GDWH� WKH� FODLP� ZDV� PDGH� E\� WKH� LQVXUHG� LQ� DQ
DPRXQW�HTXDO�WR�WKH�SULPH�UDWH�RI�LQWHUHVW�SOXV����

��� $ZDUG�SXQLWLYH�GDPDJHV�DJDLQVW�WKH�LQVXUHU�
��� $VVHVV� FRXUW� FRVWV� DQG� DWWRUQH\� IHHV� DJDLQVW� WKH

LQVXUHU�

���3D��&�6�$���������
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EHHQ�LQ�KDG�WKH�REOLJDWLRQ�RI�WKH�LQVXUHU�EHHQ�SHUIRUPHG���*HGHRQ��VXSUD�

DW����Q��������$��G�DW�����Q�����5HFHQW�3HQQV\OYDQLD�ODZ�DOVR�VXJJHVWV�WKDW

DQ� LQVXUHG� LV� QRW� UHVWULFWHG� VROHO\� WR� WKH� DPRXQW� RI� WKH� H[FHVV� OLDELOLW\

MXGJPHQW� EXW� PD\� DOVR� LQFOXGH�� LQWHU� DOLD�� FRPSHQVDWRU\� GDPDJHV� IRU

IRUHVHHDEOH� ORVVHV� SUR[LPDWHO\� FDXVHG� E\� WKH� LQVXUHG¶V� EUHDFK� RI� WKH

ILGXFLDU\� GXWLHV� RZHG� WR� LWV� LQVXUHG� DV� D� UHVXOW� RI� WKH� FRQWUDFWXDO

UHODWLRQVKLS���6HH�%URZQ��VXSUD�DW�������7KLV�SUHFLVH�LVVXH�DSSHDUV�WR�EH

RQH�RI�ILUVW�LPSUHVVLRQ�LQ�3HQQV\OYDQLD�

���� 7KH�&RZGHQ��*HGHRQ��6KHDUHU�OLQH�RI�FDVHV�GR�QRW�GLVFORVH�ZKHWKHU

WKH�FODLPDQWV�KDG�DVNHG�IRU�GDPDJHV�RWKHU�WKDQ�WKH�DPRXQW�RI�WKH�H[FHVV

YHUGLFW�DQG�RIIHU�XV�OHVV�JXLGDQFH�WKDQ�ZH�H[SHFWHG���7R�UHDG�WKHVH�FDVHV�DV

SUHFOXGLQJ�UHFRYHU\�IRU�UHDVRQDEO\�IRUHVHHDEOH�GDPDJHV�SUR[LPDWHO\�FDXVHG

E\� WKH� LQVXUHU¶V� XQLQWHOOLJHQW� DQG� XQUHDVRQDEOH� UHIXVDO� WR� VHWWOH� WKH� WKLUG

SDUW\�FODLP�WDNHV�DQ�XQUHDOLVWLF�DQG�P\RSLF�YLHZ�RI�WKH�LQVXUHU¶V�GXW\�LQ�WKLV

FRQWH[W�� � 7KH� ILGXFLDU\� UHODWLRQVKLS� DULVLQJ� RXW� RI� WKH� LQVXUDQFH� FRQWUDFW� LV

EDVHG�XSRQ�WKH�WUXVW�DQG�UHOLDQFH�WKDW�WKH�LQVXUHG�LV�UHTXLUHG�WR�SODFH�LQ�WKH

LQVXUHU� DV� D� UHVXOW� RI� WKH� XQHTXDO� EDUJDLQ� DQG� WKH� LQVXUHU¶V� UHWHQWLRQ� RI

GLVFUHWLRQDU\� FRQWURO� RYHU� WKH� GHFLVLRQ� WR� VHWWOH� RU� OLWLJDWH� WKH� FODLP�

0RUHRYHU��WKH�SDVVDJH�RI����3D�&�6�$���������HPSKDVL]HV�WKH�LPSRUWDQFH�RI

SODFLQJ�WKH�LQVXUHG�LQ�WKH�SRVLWLRQ�LW�ZRXOG�KDYH�EHHQ�LQ�KDG�WKH�REOLJDWLRQ

RI�WKH�LQVXUHU�EHHQ�SHUIRUPHG���6HH�*HGHRQ��VXSUD
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���� ,W� LV� WKH� XQUHDVRQDEOH� IDLOXUH� WR� VHWWOH� WKH� WKLUG�SDUW\� FODLP� WKDW

EUHDFKHV� WKH� LQVXUHU¶V�GXW\�DQG� FDXVHV� LQMXU\� DQG� ORVV� WR� WKH� LQVXUHG�� WKH

PRVW�REYLRXV�RI�ZKLFK�LV�WKH�H[FHVV�YHUGLFW���6W��3DXO¶V�EUHDFK�RI�WKLV�GXW\�LV

QRW�D�EUHDFK�RI� WKH�WHUPV�RI� WKH�FRQWUDFW�EXW�D� EUHDFK�RI� WKH�GXW\��ZKLFK

DULVHV�EHFDXVH�RI�WKH�FRQWUDFW�DQG�IORZV�IURP�LW���6HH�*UD\��VXSUD���7KXV�

WKH�DUJXPHQW�WKDW�WKH�LQVXUHU�GRHV�QRW�DFW�LQ�EDG�IDLWK�VR�ORQJ�DV�LW�SD\V�WKH

H[FHVV� YHUGLFW� FDVWV� WKH� LQVXUHU¶V� GXW\� RI� JRRG� IDLWK� WRR� QDUURZO\�� DV� RQH

PHUHO\�RI�UHLPEXUVHPHQW�IRU�OLDELOLW\���3D\PHQW�RI�WKH�H[FHVV�YHUGLFW�DORQH�

KRZHYHU��PD\�QRW�SXW�WKH�LQVXUHG�LQ�WKH�SRVLWLRQ�LW�ZRXOG�KDYH�EHHQ�LQ�KDG

WKH� REOLJDWLRQV� RI� WKH� LQVXUHU� EHHQ� IXOO\� SHUIRUPHG�� � 7R� WKH� FRQWUDU\�

SD\PHQW�RI�WKH�H[FHVV�YHUGLFW�PD\�RQO\�SDUWLDOO\�FXUH�WKH�LQVXUHU¶V�ZURQJIXO

FRQGXFW����6HH�*HGHRQ��VXSUD�

���� :H�FDQQRW�DJUHH�ZLWK�6W��3DXO�WKDW�D�UXOH�H[SRVLQJ�DQ�LQVXUHU�WR�D�EDG

IDLWK� VXLW� GHVSLWH� LWV� YROXQWDULO\� VDWLVIDFWLRQ� RI� DQ� H[FHVV� YHUGLFW� FUHDWHV� D

GLVLQFHQWLYH� WR� SD\� WKH� H[FHVV� MXGJPHQW�� � 7R� WKH� FRQWUDU\�� RQH� FDQ� DUJXH

ZLWK�HTXDO� FRQYLFWLRQ�WKDW�DQ� LQVXUHU�ZLOO�EH�PRUH�PRWLYDWHG�WR�DVVHVV� WKH

IDFWV�DQG�FLUFXPVWDQFHV�RI�WKH�FDVH�ZLWK�LQWHOOLJHQFH�DQG�REMHFWLYLW\�ZKHQ�LW

NQRZV� WKDW� LW�PD\�EH� OLDEOH� IRU� NQRZQ�RU� UHDVRQDEO\� IRUHVHHDEOH� ORVVHV� LQ

DGGLWLRQ�WR�DQ�H[FHVV�YHUGLFW���0RUHRYHU��SD\PHQW�RI�WKH�H[FHVV�YHUGLFW�VWLOO

ZRUNV�WR�OLPLW�WKH�LQVXUHG¶V�SRWHQWLDO�UHFRYHU\�LQ�D�EDG�IDLWK�FODLP�WKDW�PD\

����������������������������������
��$�VLPLODU�SUHVHQWDWLRQ�RI�WKLV�UHDVRQLQJ�FDQ�EH�IRXQG�LQ�&DPSEHOO�Y��6WDWH
)DUP�0XW��$XWRPRELOH�,QV��&R�������3��G������8WDK�&W�$SS���������FHUW�
GHQLHG������3��G������8WDK�������
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RWKHUZLVH�EH�VXEMHFW�WR�WKH�IXOO�SDQRSO\�RI�VWDWXWRU\�GDPDJHV���7KXV��ZKHUH

DQ�LQVXUHU�H[SRVHV�LWV�LQVXUHG�WR�D�YHUGLFW�LQ�H[FHVV�RI�WKH�LQVXUHG¶V�SROLF\

OLPLWV� ZLWKRXW� D� UHDO� DQG� VXEVWDQWLDO� SRVVLELOLW\� RI� SUHYDLOLQJ�� DQ� LQVXUHU

FDQQRW�DYRLG�DOO�OLDELOLW\�IRU�EDG�IDLWK�VLPSO\�E\�SD\LQJ�WKH�H[FHVV�MXGJPHQW

LI�WKH�LQVXUHG�FDQ�SURYH�LW�KDV�VXIIHUHG�RWKHU�OHJDOO\�FRJQL]DEOH�GDPDJHV�DV

D� UHVXOW�RI� WKH� LQVXUHU¶V�EUHDFK�RI� ILGXFLDU\�GXW\�� �$FFRUGLQJO\��ZH�KROG�� LQ

WKH�FRQWH[W�RI�WKH�LQVXUHU¶V�XQUHDVRQDEOH�UHIXVDO�WR�VHWWOH�D�WKLUG�SDUW\�FODLP

ZLWKLQ�WKH�SROLF\�OLPLWV��DQ�LQVXUHU�PD\�EH�OLDEOH�WR�LWV�LQVXUHG�IRU�SD\PHQW�RI

DQ�H[FHVV�YHUGLFW�DQG�FRPSHQVDWRU\�GDPDJHV�IRU�ORVVHV�WKDW�DUH�NQRZQ�RU

UHDVRQDEO\� IRUHVHHDEOH� DW� WKH� WLPH� RI� WKH� EUHDFK��� DV� ZHOO� DV� LQWHUHVW�

DWWRUQH\¶V�IHHV�DQG�FRVWV��DQG�SXQLWLYH�GDPDJHV�XQGHU�WKH�VWDWXWH�

���� %LUWK�&HQWHU�QH[W�FRQWHQGV�WKH�WULDO�FRXUW�HUUHG�LQ�HQWHULQJ�-�1�2�9��LQ

IDYRU�RI�6W��3DXO�RQ�WKH�EDVLV�WKDW�WKH�FRXUW�WKRXJKW�LW�KDG�QRW�FKDUJHG�WKH

MXU\�RQ�%LUWK�&HQWHU¶V�EUHDFK�RI�FRQWUDFW�FODLP���7KXV��%LUWK�&HQWHU�FODLPV�

WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW� GHFLGHG� WKDW� WKH� MXU\� ZDV� SUHFOXGHG� IURP

DZDUGLQJ� %LUWK� &HQWHU� FRPSHQVDWRU\� GDPDJHV� XQGHU� D� EUHDFK� RI� FRQWUDFW

WKHRU\�EHFDXVH�LW�KDG�QRW�EHHQ�VR�LQVWUXFWHG���:H�DJUHH�ZLWK�%LUWK�&HQWHU�

���� 7KH�UHFRUG�HVWDEOLVKHV�WKDW�WKH�WULDO�FRXUW�GLG�LQ�IDFW�SURSHUO\�DQG�IXOO\

LQVWUXFW�WKH�MXU\�RQ�%LUWK�&HQWHU¶V�EUHDFK�RI�FRQWUDFW�FODLP���7KH�WULDO�FRXUW

DOVR� LQVWUXFWHG� WKH� MXU\� WKDW� ³>%LUWK� &HQWHU@� PXVW� HVWDEOLVK� E\� FOHDU� DQG

����������������������������������
��7KH�EUHDFK�RFFXUV�ZKHQ�WKH�LQVXUHU�ZURQJIXOO\�UHIXVHV�WR�VHWWOH�WKH�FODLP�
WKDW� LV�� ZKHQ� LW� EHFRPHV� UHDVRQDEO\� HYLGHQW� WKDW� WKHUH� LV� QR� UHDO� DQG
VXEVWDQWLDO�FKDQFH�RI�D�ILQGLQJ�RI�QRQOLDELOLW\�
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FRQYLQFLQJ�HYLGHQFH� WKDW� >6W�� 3DXO@�YLRODWHG� LWV� GXW\� RI� JRRG� IDLWK� DQG� IDLU

GHDOLQJ�RZHG�WR�LWV�LQVXUHG�DQG�WKDW�VXFK�YLRODWLRQ�RI�WKDW�GXW\�ZDV�WKH�OHJDO

FDXVH�RI�WKH�GDPDJHV�VXVWDLQHG�E\� WKH�SODLQWLIIV�´� �1�7��� ��������� DW� ����

5�5��DW����������7KH�WULDO�FRXUW�DOVR�SURSHUO\�LQVWUXFWHG�WKH�MXU\�RQ�WKH�JRRG

IDLWK� VWDQGDUG� DV� LW� DSSOLHV� WR� WKH� LQVXUHU¶V� GHFLVLRQ�QRW� WR� VHWWOH�� � �,G��DW

��������5�5��DW������������)LQDOO\��WKH�WULDO�FRXUW�SURSHUO\�FKDUJHG�WKH�MXU\

RQ�GDPDJHV�DV�IROORZV�

,� DP� ILUVW� JRLQJ� WR� WDON� DERXW� FRPSHQVDWRU\� GDPDJHV�
:KHUH�RQH�SDUW\�WR�D�FRQWUDFW�EUHDFKHV�WKDW�FRQWUDFW��WKH
RWKHU�SDUW\�PD\�UHFRYHU�IRU�WKRVH�LQMXULHV�ZKLFK�KDYH�EHHQ
SURYHG� WR� \RX� ZLWK� UHDVRQDEOH� FHUWDLQW\�� � &HUWDLQO\� WKH
PHDVXUH�RI�GDPDJHV�LV�WKH�VXP�ZKLFK�ZLOO�±�JHQHUDOO\�WKH
PHDVXUH�RI�GDPDJHV�L>V@�WKDW�VXP�ZKLFK�ZLOO�FRPSHQVDWH
WKH� >%LUWK� &HQWHU@� IRU� WKH� ORVVHV� VXVWDLQHG� DV� D� UHVXOW� RI
>6W�3DXO@¶V�FRQGXFW�

,I� \RX� ILQG� WKDW«6W�� 3DXO� EUHDFKHG� LWV� FRQWUDFW� ZLWK� 7KH
%LUWK� &HQWHU�� \RX� PXVW� WKHQ� GHFLGH� EDVHG� RQ� DOO� RI� WKH
HYLGHQFH� SUHVHQWHG� ZKDW� DPRXQW� RI� PRQH\� ZLOO
FRPSHQVDWH� WKH� >%LUWK� &HQWHU@� IRU� WKRVH� LQMXULHV�� ZKLFK
ZHUH�D�GLUHFW�DQG�IRUHVHHDEOH� UHVXOW�RI� WKH�EUHDFK�E\�6W�
3DXO�ZKLFK� WKH�SDUWLHV� FRXOG�KDYH� UHDVRQDEO\� IRUHVHHQ�DW
WKH�WLPH�RI�WKH�>6W��3DXO@¶V�EUHDFK�RI�WKH�FRQWUDFW�

>%LUWK� &HQWHU@� FODLPV� WKDW� LW� LV� HQWLWOHG� WR� FRPSHQVDWRU\
GDPDJHV� WR�FRPSHQVDWH� LW� IRU� ORVVHV� FDXVHG� WR� LW� E\� >6W�
3DXO@¶V� EDG� IDLWK� EUHDFK� RI� LWV� GXWLHV�� � 7KHVH� GDPDJHV
ZKLFK� WKH� >%LUWK� &HQWHU@� FODLPV�� ,¶YH� FDWHJRUL]HG� LQ� WKLV
FDVH�� �7KLV�LV�QRW�ELQGLQJ�RQ�\RX��\RX�PD\�XVH�\RXU�RZQ
UHFROOHFWLRQ� DQG� MXGJPHQW�� � /RVV� RI� EXVLQHVV� GXH� WR� WKH
ORVV� RI� RSSRUWXQLW\� WR� SXUFKDVH� WKH� DGMDFHQW� SURSHUW\

����������������������������������
��3HQQV\OYDQLD�ODZ�VWDWHV�WKDW��XQOLNH�RUGLQDU\�FODLPV�IRU�EUHDFK�RI�FRQWUDFW
ZKLFK� UHTXLUH� SURRI� E\� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�� D� EUHDFK� RI
FRQWUDFW�FODLP�LQYROYLQJ�DQ�LQVXUHU¶V�EDG�IDLWK�FRQGXFW�LQ�WKH�EUHDFK�PXVW�EH
SURYHQ�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH���6HH�&RZGHQ��VXSUD�DW���������
$��G�DW������%URZQ��VXSUD�DW������+DOO��VXSUD�DW��������
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UHTXLUHG� IRU� H[SDQVLRQ� WR� KDQGOH� DGGLWLRQDO� FOLHQWV
QHFHVVDU\� WR� UHPDLQ� ILQDQFLDOO\� YLDEOH�� � /RVV� RI� FOLHQWV
FDXVHG� E\� DFWXDO� FDQFHOODWLRQV� GXH� WR� WKH� YHUGLFW� DQG
DZDUG� DQG� WKH� GHJUHH� RI� DGYHUVH� SXEOLFLW\� JHQHUDWHG
WKHUHE\���/RVV�RI�IXWXUH�FOLHQWV�FDXVHG�E\�WKH�YHUGLFW�DQG
WKH� DZDUG� DQG� WKH� DGYHUVH� SXEOLFLW\� JHQHUDWHG� WKHUHE\�
2WKHU� H[SHQVHV� LQFXUUHG�DQG� ORVVHV� VXVWDLQHG� GXH� WR� WKH
ORVV� RI� RSSRUWXQLW\� WR� SXUFKDVH� WKH� DGMDFHQW� SURSHUW\�
LQFOXGLQJ� SDUWLDO� ORVV� RI� GHSRVLW� DQG� SULYDWH� DWWRUQH\¶V
IHHV«LQ�WKH�1RUULV�FDVH�

�1�7������������ DW� ��������5�5�� DW� ���������� �7KXV��ZH� FRQFOXGH� WKDW� WKH

WULDO�FRXUW�PLVWDNHQO\�GHWHUPLQHG�WKDW�LW�KDG�QRW�LQVWUXFWHG�WKH�MXU\�RQ�%LUWK

&HQWHU¶V�EUHDFK�RI�FRQWUDFW�FODLP���$FFRUGLQJO\��WKH� MXU\�ZDV�QRW�SUHFOXGHG

IURP�DZDUGLQJ�FRPSHQVDWRU\�GDPDJHV�IRU�EUHDFK�RI�FRQWUDFW����

����������������������������������
��6W��3DXO�DOVR�FRQWHQGV�WKDW�WKH�MXU\�ZDV�QHYHU�DVNHG�WR�GHWHUPLQH�ZKHWKHU
LW� KDG� EUHDFKHG� LWV� LQVXUDQFH� FRQWUDFW�ZLWK� %LUWK� &HQWHU�� � $� UHYLHZ� RI� WKH
MXU\¶V�YHUGLFW�HVWDEOLVKHV�WKDW�WKH�MXU\�IRXQG�WKDW�6W��3DXO�KDG�DFWHG�LQ�EDG
IDLWK�LQ�KDQGOLQJ�WKH�1RUULV�&DVH���6HH�YHUGLFW�VOLS��GDWHG�0D\����������DW���
5�5��DW�������� �)XUWKHUPRUH�� WKH� MXU\�ZDV� LQVWUXFWHG� WKDW�D� ILQGLQJ�RI� EDG
IDLWK�FRQVWLWXWHG�D�EUHDFK�RI�6W��3DXO¶V�ILGXFLDU\�GXW\�RZHG�WR�%LUWK�&HQWHU�E\
YLUWXH� RI� LWV� DVVHUWLRQ� LQ� WKH� LQVXUDQFH� FRQWUDFW� RI� WKH� ULJKW� WR� KDQGOH� DOO
FODLPV�DJDLQVW�%LUWK�&HQWHU����6HH�1�7�����������DW����������5�5��DW������
��������7KXV��WKH�MXU\¶V�ILQGLQJ�WKDW�6W��3DXO�DFWHG�LQ�EDG�IDLWK�LQ�KDQGOLQJ
WKH�1RUULV�&DVH�QHFHVVDULO\�FRQVWLWXWHV�D�ILQGLQJ� WKDW�6W�� 3DXO� EUHDFKHG� LWV
ILGXFLDU\�GXW\�WR�DFW�LQ�JRRG�IDLWK�LQ�KDQGOLQJ�WKDW�WKLUG�SDUW\�FODLP���,Q�OLJKW
RI� RXU� FRQFOXVLRQ� WKDW� WKH� MXU\� DZDUGHG� FRPSHQVDWRU\� GDPDJHV� WR� %LUWK
&HQWHU� WR� FRPSHQVDWH� LW� IRU� 6W�� 3DXO¶V� EUHDFK� RI� FRQWUDFW�� ZH� QHHG� QRW
DGGUHVV�6W��3DXO¶V�DVVHUWLRQ�WKDW�FRPSHQVDWRU\�GDPDJHV�DUH�QRW�UHFRYHUDEOH
LQ�D�FODLP�EURXJKW�H[FOXVLYHO\�XQGHU�6HFWLRQ������

��6W��3DXO�DUJXHV�WKDW�%LUWK�&HQWHU�ZDV�SUHFOXGHG� IURP�UHFRYHULQJ�XQGHU�D
EUHDFK� RI� FRQWUDFW� WKHRU\� EHFDXVH� 6W�� 3DXO� VDWLVILHG� WKH� RQO\� WZR� GXWLHV
UHTXLUHG�RI�DQ� LQVXUHU�XQGHU�D� OLDELOLW\� LQVXUDQFH�FRQWUDFW�� L�H��� WKH�GXW\�WR
GHIHQG�DQG�WKH�GXW\�WR�LQGHPQLI\���6W��3DXO�FRQWHQGV�WKDW�D�EDG�IDLWK�DFWLRQ
EDVHG�XSRQ�DQ�LQVXUHU¶V�UHIXVDO�WR�VHWWOH�D�WKLUG�SDUW\�FODLP�LV�SXUHO\�H[WUD�
FRQWUDFWXDO���6W��3DXO¶V�FODLP�LV�GLVLQJHQXRXV�DV�LW�LV�FRQWUDU\�WR�ZHOO�VHWWOHG
3HQQV\OYDQLD� ODZ��7KXV��6W��3DXO¶V� FODLP� WKDW� LW� KDG�QR� FRQWUDFWXDO� GXW\� WR
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���� ,Q� LWV� ILQDO� LVVXH� FKDOOHQJLQJ� WKH� SURSULHW\� RI� -�1�2�9��� %LUWK� &HQWHU

DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ� ILQGLQJ�WKDW�DQ�LQVXUHG�KDV�QR�FRPPRQ

ODZ�FDXVH�RI�DFWLRQ�IRU�DQ�LQVXUHU¶V�EDG�IDLWK�LQ�KDQGOLQJ�WKLUG�SDUW\�FODLPV

EURXJKW�DJDLQVW�WKH�LQVXUHG���'XH�WR�RXU�SUHFHGLQJ�GLVFXVVLRQ��ZH�QHHG�QRW

DJDLQ�DGGUHVV�WKLV�LVVXH�

���� %LUWK�&HQWHU�DOVR�FRPSODLQV�WKDW�LW�LV�HQWLWOHG�WR�D�QHZ�WULDO�RQ�SXQLWLYH

GDPDJHV�� � %LUWK� &HQWHU� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� FRPPLWWHG� UHYHUVLEOH

HUURU�E\�QRW�LQVWUXFWLQJ�WKH�MXU\�WKDW�6W��3DXO¶V�FRQGXFW�DIWHU�WKH�YHUGLFW�LQ

WKH�1RUULV�&DVH�ZDV�HYLGHQFH�RI�EDG�IDLWK��WKHUHE\�ZDUUDQWLQJ�DQ�DZDUG�RI

SXQLWLYH�GDPDJHV���:H�GLVDJUHH�

���� *HQHUDOO\�� D� WULDO� MXGJH� KDV� ZLGH� ODWLWXGH� LQ� KLV� RU� KHU� FKRLFH� RI

ODQJXDJH� ZKHQ� FKDUJLQJ� D� MXU\�� SURYLGHG� WKDW� WKH� LQVWUXFWLRQ� IXOO\� DQG

DGHTXDWHO\�FRQYH\V�WKH�DSSOLFDEOH�ODZ���:LOVRQ�Y��$QGHUVRQ������$��G����

����3D�6XSHU���������5XIILQJ�Y�����/XPEHU�&RPSDQ\������$��G���������

�3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ��� �������

$GGLWLRQDOO\��RXU�6XSUHPH�&RXUW�KDV�VWDWHG�

>:@KHQ� WKH� SURSULHW\� RI� WKH� MXU\� LQVWUXFWLRQ� RI� WKH� WULDO
FRXUW�LV�DW�LVVXH��WKRVH�LQVWUXFWLRQV�PXVW�EH�YLHZHG�LQ�WRWR
WR�GHWHUPLQH�LI�DQ\�HUURU�KDV�EHHQ�FRPPLWWHG���8QOHVV�WKH
FKDUJH� DV� D� ZKROH� FDQ� EH� GHPRQVWUDWHG� WR� KDYH� FDXVHG
SUHMXGLFLDO� HUURU�� ZH� ZLOO� QRW� UHYHUVH� IRU� LVRODWHG
LQDFFXUDFLHV�

�������������������������������������������������������������������������������������������������������������
DFW� LQ� JRRG� IDLWK�ZKHQ�PDNLQJ� LWV� GHFLVLRQ� QRW� WR� VHWWOH� LV� XWWHUO\� ZLWKRXW
PHULW�
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5LGGOH�0HPRULDO�+RVSLWDO�Y��'RKDQ�� ����3D�� ���������� ����$��G������

����� �������� � $FFRUG� &KDQWKDYRQJ� Y�� 7UDQ�� ���� $��G� ����� ���

�3D�6XSHU���������:LOVRQ��VXSUD�DW����

���� ,QVWDQWO\��WKH�WULDO�FRXUW�DFFXUDWHO\�DQG�FRPSUHKHQVLYHO\�H[SODLQHG�WR

WKH�MXU\�WKH�ODZ�RI�EDG�IDLWK�DQG�WKH�SURSHU�DSSOLFDWLRQ�RI�SXQLWLYH�GDPDJHV�

�1�7��� ��������� DW� �������� 5�5�� DW� ���������� � 7KH� WULDO� FRXUW� LQFOXGHG� D

GHWDLOHG�H[SODQDWLRQ�RI�DQ�LQVXUHU¶V�ILGXFLDU\�GXW\�WR�DFW�LQ�JRRG�IDLWK�ZKHQ

KDQGOLQJ�WKLUG�SDUW\�FODLPV�EURXJKW�DJDLQVW�LWV�LQVXUHG���$GGLWLRQDOO\��WKH�WULDO

FRXUW�DSSURSULDWHO\�VWDWHG�WKDW�WKH�MXU\�FRXOG�RQO\�DZDUG�SXQLWLYH�GDPDJHV�LI

LW� IRXQG� WKDW� 6W�� 3DXO¶V� FRQGXFW� ZDV� H[WUHPH� DQG� RXWUDJHRXV�� � $IWHU� D

WKRURXJK� UHYLHZ� DQG� FRQVLGHUDWLRQ� RI� WKH� MXU\� FKDUJH� DV� D� ZKROH�� ZH

FRQFOXGH� WKDW�%LUWK�&HQWHU¶V� LVVXH� FKDOOHQJLQJ� WKH� WULDO� FRXUW¶V� JHQHUDO� MXU\

LQVWUXFWLRQV� RQ� SXQLWLYH� GDPDJHV� ZDUUDQWV� QR� UHOLHI�� � 7KHUHIRUH�� WKH� WULDO

FRXUW� SURSHUO\� GHQLHG� %LUWK� &HQWHU¶V� PRWLRQ� IRU� D� QHZ� WULDO� RQ� SXQLWLYH

GDPDJHV�

���� )LQDOO\�� %LUWK� &HQWHU� FODLPV� WKDW� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW� GHQLHG

%LUWK�&HQWHU¶V�PRWLRQ� WR�PROG� WKH� MXU\¶V� YHUGLFW�� � %LUWK� &HQWHU� FRQWHQGV� LW

ZDV�HQWLWOHG�WR�LQWHUHVW��DWWRUQH\¶V�IHHV�DQG�FRXUW�FRVWV�XQGHU����3D�&�6�$���

�������:H�DJUHH�

���� *HQHUDOO\�� SDUWLHV� WR� OLWLJDWLRQ� DUH� UHVSRQVLEOH� IRU� WKHLU� RZQ� FRXQVHO

IHHV�DQG�FRVWV��XQOHVV�RWKHUZLVH�SURYLGHG�E\�VWDWXWRU\�DXWKRULW\��DJUHHPHQW

RI� WKH� SDUWLHV�� RU� VRPH� RWKHU� UHFRJQL]HG� H[FHSWLRQ�� � &KDWKDP
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&RPPXQLFDWLRQV�� ,QF�� Y�� *HQHUDO� 3UHVV� &RUS��� ���� $��G� ����� ���

�3D�6XSHU��������� � 3XUVXDQW� WR�6HFWLRQ������� D� FRXUW�PD\�DZDUG� LQWHUHVW�

DWWRUQH\¶V�IHHV�DQG�FRVWV�ZKHUH�WKH�LQVXUHU�KDV�EHHQ�IRXQG�WR�KDYH�DFWHG�LQ

EDG�IDLWK�WRZDUG�LWV�LQVXUHG������3D�&�6�$���������

���� ,Q� WKH� SUHVHQW� FDVH�� WKH� WULDO� FRXUW� JUDQWHG� 6W�� 3DXO¶V� PRWLRQ� IRU

MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� � 7KXV�� WKH� FRXUW� GLG� QRW� KDYH� WKH

RSSRUWXQLW\�WR�PROG�WKH�YHUGLFW�WR�LQFOXGH�LQWHUHVW��DWWRUQH\¶V�IHHV�DQG�FRVWV�

'XH� WR� WKH� UHYHUVDO� RI� WKDW� GHFLVLRQ� RQ� WKLV� DSSHDO��ZH� UHFRJQL]H� WKDW� WKH

WULDO� FRXUW� VKRXOG� QRZ� KDYH� DQ� RSSRUWXQLW\� WR� GHWHUPLQH� %LUWK� &HQWHU¶V

HQWLWOHPHQW�WR�WKH�UHPHGLHV�DYDLODEOH�XQGHU�6HFWLRQ��������$FFRUGLQJO\��ZH

UHPDQG� WKH�PDWWHU� WR� WKH� WULDO� FRXUW� IRU� D� GHWHUPLQDWLRQ� RI� %LUWK� &HQWHU¶V

HQWLWOHPHQW� WR� LQWHUHVW�DQG� UHDVRQDEOH� DWWRUQH\¶V� IHHV� DQG� FRVWV� UHODWHG� WR

%LUWK�&HQWHU¶V�EDG�IDLWK�DFWLRQ�DJDLQVW�6W��3DXO���

���� %HFDXVH� 6HFWLRQ� ����� SURYLGHV� QR� JXLGDQFH� RQ� KRZ� D� WULDO� FRXUW

VKRXOG�FDOFXODWH�DWWRUQH\¶V�IHHV��ZH�KROG�WKDW��ZKHQ�FDOFXODWLQJ�D�UHDVRQDEOH

IHH�XQGHU�6HFWLRQ�������WKH�WULDO�FRXUW�PXVW�FRQVLGHU�WKH�IDFWRUV�VHW�IRUWK�LQ

3D�5�&�3�������

����������������������������������
��� :H� UHPDQG� WKLV� PDWWHU� WR� WKH� WULDO� FRXUW� EHFDXVH�� WUDGLWLRQDOO\�� WKH
GHWHUPLQDWLRQ�RI�WKH�DPRXQW�RI�DWWRUQH\¶V� IHHV�DQG�LQWHUHVW�DZDUGHG�LV�OHIW
WR� WKH� WULDO� MXGJH�� � +RZHYHU�� ZH� GR� QRW� PHDQ� WR� LPSO\� WKDW� WKH� VWDWXWH
UHTXLUHV�WKH�WULDO�MXGJH�WR�GHWHUPLQH�DOO�GDPDJHV�XQGHU�WKH�VWDWXWH���7R�WKH
FRQWUDU\��ZH�WKLQN�WKDW�WKH�WHUP�³FRXUW´�LV�XVHG�LQ�WKH�VWDWXWH�LQ�D�JHQHULF
VHQVH��DQG�SUHVXPHV� WKH�DVVLJQPHQW�RI�GXWLHV� WR�WKH� MXGJH�DQG�RU� MXU\� LQ
WKH�WUDGLWLRQDO�PDQQHU�RI�SUDFWLFH�
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��� WLPH�DQG�HIIRUW�UHDVRQDEO\�H[SHQGHG�E\�WKH�DWWRUQH\
LQ�WKH�OLWLJDWLRQ�

��� TXDOLW\�RI�VHUYLFHV�UHQGHUHG�
��� UHVXOWV� DFKLHYHG� DQG� EHQHILWV� FRQIHUUHG� XSRQ� WKH

FODVV�RU�XSRQ�WKH�SXEOLF�
��� PDJQLWXGH�� FRPSOH[LW\�� DQG� XQLTXHQHVV� RI� WKH

OLWLJDWLRQ��DQG
��� ZKHWKHU� WKH� UHFHLSW� RI� D� IHH� ZDV� FRQWLQJHQW� XSRQ

VXFFHVV�

3D�5�&�3���������6HH�DOVR�3ROVHOOL�Y��1DWLRQZLGH�0XW��)LUH�,QV��&R������

)��G���������������UG�&LU���������7KH�FDOFXODWLRQ�RI�D�UHDVRQDEOH�IHH�VKRXOG

EHJLQ� ZLWK� WKH� DFWXDO� QXPEHU� RI� KRXUV� VSHQW� LQ� SXUVXLQJ� WKH� FODLP��

PXOWLSOLHG�E\�D�UHDVRQDEOH�UDWH���%RWK�WKH�QXPEHU�RI�KRXUV�DQG�WKH�UDWH�SHU

KRXU� VKDOO� EH� FDOFXODWHG� RQ� D� EDVLV� UHDVRQDEO\� UHIOHFWLYH� RI� WKH� UHOHYDQW

PDUNHW�DQG�WKH�PDJQLWXGH��FRPSOH[LW\�DQG�XQLTXHQHVV�RI�WKH�FODLP�DQG�WKH

UHODWHG�WDVN�

���� 7KH� FRXUW� PD\� DOVR� FRQVLGHU� WKH� GLVFUHWLRQDU\� DSSOLFDWLRQ� RI� D� IHH

HQKDQFHPHQW�WR�UHIOHFW�WKH�FRQWLQJHQW�ULVN�RI�WKH�SDUWLFXODU�EDG�IDLWK�FODLP

DW� LVVXH�� �$� FRQWLQJHQW� ULVN� HQKDQFHPHQW�� KRZHYHU�� VKDOO� EH� LQDSSURSULDWH

ZKHUH�WKH�IDFWRUV�FUHDWLQJ�WKH� ULVN�KDYH�EHHQ�PLWLJDWHG���RU�DOUHDG\� WDNHQ

LQWR� DFFRXQW� LQ� WKH� FDOFXODWLRQ� RI� QXPEHU� RI� KRXUV� WLPHV� IHH� SHU� KRXU�

����������������������������������
���7KH� WHUP�³FODLP´� LV�QRW� OLPLWHG�WR� WKH�EDG� IDLWK�FODLP��� )HHV� LQFXUUHG� LQ
SXUVXLQJ�WKH�LQVXUHG¶V�ULJKWV�XQGHU�WKH�SROLF\�DQG�RU�SURWHFWLQJ�WKH�LQVXUHG¶V
LQWHUHVWV�PD\�DOVR�EH�UHFRYHUHG��LQFOXGLQJ�DSSHOODWH�IHHV��GHSHQGLQJ�RQ�WKH
FLUFXPVWDQFHV�RI�WKH�FDVH��EXW�RQO\�LI�WKH�LQVXUHG�XOWLPDWHO\�SUHYDLOV�RQ�WKH
EDG�IDLWK�FODLP�

��� 6HH� 3ROVHOOL�� VXSUD� DW� ���� �VXJJHVWLQJ� WKDW� WKH� H[LVWHQFH� RI� D� IHH
FRQWUDFW�RU�DQ�DJUHHPHQW�IRU�SD\PHQW�RI�D�SRUWLRQ�RI�WKH�UHDVRQDEOH�KRXUO\
UDWH�UHJDUGOHVV�RI�UHVXOW�PD\�VLJQLILFDQWO\�PLWLJDWH�FRQWLQJHQW�ULVN��
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$GGLWLRQDOO\�� IHH� UHFRYHU\�PD\� LQFOXGH� WKH� UHDVRQDEOH� IHHV� LQFXUUHG� LQ� WKH

SUHSDUDWLRQ�DQG� OLWLJDWLRQ�RI�WKH� IHH�SHWLWLRQ� LI� WKH�FOLHQW� UHWDLQV� D�PDWHULDO

LQWHUHVW���LQ�WKH�IHH�OLWLJDWLRQ�

���� 7KH�FRXUW¶V�XOWLPDWH�UHVSRQVLELOLW\�LV�WKH�DZDUG�RI�D�³UHDVRQDEOH´� IHH�

:H�DUH�PLQGIXO�WKDW�D�IHH�DZDUG�LV�GLVFUHWLRQDU\�XQGHU�6HFWLRQ��������7KXV�

ZH�FRQFOXGH�� WKH�TXHVWLRQ�RI�ZKHWKHU� IHHV�DUH�DZDUGHG�XQGHU� WKH� VWDWXWH�

DQG�LQ�ZKDW�DPRXQW��PXVW�EH�VXEMHFW�WR�DQ�DEXVH�RI�GLVFUHWLRQ�VWDQGDUG�RI

UHYLHZ�

67��3$8/¶6�,668(6�21�&5266�$33($/

���� ,Q�LWV�ILUVW�LVVXH�RQ�DSSHDO��6W��3DXO�FKDOOHQJHV�%LUWK�&HQWHU¶V�FODLP�IRU

ORVW� SURILWV� DV� WRR� VSHFXODWLYH�� � 6W�� 3DXO¶V� EULHI� EHJLQV� ZLWK� D� ERLOHUSODWH�

JHQHUDO�FKDOOHQJH�WR�WKH�FRPSHQVDWRU\�GDPDJHV�DV�VSHFXODWLYH�� �+RZHYHU�

6W��3DXO�VSHFLILFDOO\�FKDOOHQJHV�%LUWK�&HQWHU¶V�FODLP�IRU�ORVW�SURILWV�UHODWHG�WR

WKH� HVWLPDWHG� QXPEHU� RI� FOLHQWV� %LUWK� &HQWHU� ZRXOG� KDYH� VHUYLFHG� LQ� WKH

DGMDFHQW�SURSHUW\�LI�LW�KDG�EHHQ�DEOH�WR�DFTXLUH�WKDW�SURSHUW\���7KXV��IRU�WKH

SXUSRVHV� RI� WKLV� DSSHDO� ZH� ZLOO� FRQILQH� RXU� GLVFXVVLRQ� WR� WKDW� SDUWLFXODU

DVSHFW�RI�%LUWK�&HQWHU¶V�³ORVW�SURILWV´�FODLP���6HH�3D�5�$�3��������(VWDWH�RI

/DNDWRVK������$��G�������3D�6XSHU���������VWDWLQJ�6XSHULRU�&RXUW�ZLOO�QRW

����������������������������������
���:KHWKHU�D�FOLHQW�PDLQWDLQV�D�³PDWHULDO� LQWHUHVW´�PHDQV�ZKHWKHU� D� FOLHQW
KDV�DQ\WKLQJ�WR�ORVH�LI�WKH�FRXQVHO�IHHV�DUH�GHQLHG���,I�FRXQVHO�PXVW�SUHYDLO
RQ�WKH�IHH�SHWLWLRQ� WR�JHW�SDLG�DW�DOO�� WKHQ�WKH�FOLHQW�KDV�QRWKLQJ� WR� ORVH� LI
FRXQVHO�IHHV�DUH�GHQLHG�EHFDXVH�WKH�FOLHQW�LV�QRW�OLDEOH�IRU�WKH�IHHV���8QGHU
WKLV� VFHQDULR�� WKH� FOLHQW� GRHV� QRW� PDLQWDLQ� D� PDWHULDO� LQWHUHVW� LQ� WKH� IHH
SHWLWLRQ� DQG� DWWRUQH\V¶� IHHV� DVVRFLDWHG� ZLWK� WKH� SHWLWLRQ� LWVHOI� ZRXOG� EH
LQDSSURSULDWH�
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UHYLHZ�ERLOHUSODWH�FODLP�WKDW�FRQWDLQV�QR�GHYHORSHG�DUJXPHQW�DQG�FLWDWLRQV

WR�UHOHYDQW�DXWKRULW\������

���� 6W�� 3DXO� VSHFLILFDOO\� DUJXHV� WKDW� %LUWK� &HQWHU� IDLOHG� WR� PDNH� D� WUXH

FODLP� IRU� ORVW� SURILWV� RFFDVLRQHG� E\� LWV� LQDELOLW\� WR� REWDLQ� WKH� DGMDFHQW

SURSHUW\� EHFDXVH�%LUWK�&HQWHU� GLG�QRW� JLYH� WKH� MXU\� D� UHDVRQDEOH� EDVLV� RQ

ZKLFK� WR� FDOFXODWH� WKH� DOOHJHG� ORVVHV�� � 6W�� 3DXO� DVVHUWV� WKDW� %LUWK� &HQWHU¶V

HYLGHQFH� VKRXOG� KDYH� LQFOXGHG� D� IDLU� HVWLPDWH� RI� WKH� RSHUDWLQJ� FRVWV

DVVRFLDWHG�ZLWK�WKH�QHZ�IDFLOLW\�ZKLFK�ZRXOG�RIIVHW�WKH�UHYHQXHV�JHQHUDWHG

E\� WKH�QHZ�EXVLQHVV�� �6W��3DXO� VWDWHV� WKDW�WKLV�HYLGHQFH�VKRXOG�KDYH�EHHQ

VXSSOHPHQWHG� ZLWK� H[SHUW� WHVWLPRQ\�� PDUNHW� DQDO\VHV�� SURRI� RI� SURILWV

JHQHUDWHG�E\�VLPLODU�EXVLQHVVHV��DQG�RWKHU�FRPSHWHQW�HYLGHQFH�WR�FDOFXODWH

WKH� DOOHJHG� ORVV� ZLWK� UHDVRQDEOH� FHUWDLQW\�� � ,Q� WKH� DEVHQFH� RI� DQ\� VXFK

HYLGHQFH�� 6W� 3DXO� FRQFOXGHV� WKDW� %LUWK� &HQWHU¶V� FODLP� IRU� ³ORVW� SURILWV´� LV

XWWHUO\� VSHFXODWLYH� DQG� VKRXOG� QRW� KDYH� EHHQ� VXEPLWWHG� WR� WKH� MXU\�� � :H

GLVDJUHH�

���� *HQHUDOO\��GDPDJHV�DUH�FRQVLGHUHG�UHPRWH�RU�VSHFXODWLYH�RQO\�LI�WKHUH

LV� XQFHUWDLQW\� UHJDUGLQJ� WKH� H[LVWHQFH� RI� WKH� GDPDJHV�� QRW� LI� WKHUH� LV

XQFHUWDLQW\�FRQFHUQLQJ�WKH�SUHFLVH�FDOFXODWLRQ�RI�WKH�GDPDJHV���.LWXVNLH�Y�

����������������������������������
��

�6W�3DXO�ILUVW�UDLVHG�DQ�REMHFWLRQ�WR�WKH�GDPDJHV�LQ�LWV�SUHWULDO�PRWLRQV�LQ
OLPLQH�� ZKHUHLQ� 6W�� 3DXO� VRXJKW� WR� SUHFOXGH� DOO� HYLGHQFH� RI� GDPDJHV
DVVRFLDWHG� ZLWK� %LUWK� &HQWHU¶V� ORVW� RSSRUWXQLW\� WR� SXUFKDVH� WKH� DGMDFHQW
SURSHUW\�� �6W��3DXO�DOVR� UDLVHG�WKH�GDPDJH� LVVXH� LQ� LWV�PRWLRQV�IRU�QRQVXLW
DQG�IRU�D�GLUHFWHG�YHUGLFW��VHH�1�7���0D\�����������DW���������DQG�DJDLQ�LQ
LWV�SRVW�YHUGLFW�PRWLRQV�
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&RUEPDQ��BB�3D��BB������$��G���������������6HH�DOVR�%DUUDFN�Y��.ROHD�

���� $��G� ���� �3D�6XSHU�� ������ �VWDWLQJ� GDPDJHV� DUH� QRW� FRQVLGHUHG

VSHFXODWLYH� ZKHQ� WKH\� DUH� FHUWDLQ� LQ� IDFW�� HYHQ� WKRXJK� DPRXQW� PD\� EH

XQFHUWDLQ����5HJDUGLQJ�VSHFXODWLYH�GDPDJHV�LQ�WKH�QDWXUH�RI�ORVW�SURILWV��WKLV

&RXUW�KDV�VWDWHG�

>V@SHFXODWLYH�SURILWV�DUH�WKRVH�WKH�HYLGHQFH�RI�ZKLFK�LV�VR
PHDJHU� RU� XQFHUWDLQ� DV� WR� DIIRUG� QR� UHDVRQDEOH� EDVLV� IRU
LQIHUHQFH�� � 7KH� UXOH� DSSOLFDEOH� WR� SURILWV� LV� LQ� QR� UHVSHFW
GLIIHUHQW� IURP� WKDW� DSSOLFDEOH� WR� DOO� JDLQV� SUHYHQWHG� RU
ORVVHV� VXIIHUHG�� LW� LV� SURYLQJ� LQFRPH� DQG� RXWJR� WKDW� WKH
DPRXQW�RI�DQ\�NLQG�RI�SURILW�LV�HVWDEOLVKHG�

0HULRQ�6SULQJ�&R��Y��0XHOOHV�+QRV��*DUFLD�7RUUHV��6�$�������$��G�����

���� �3D�6XSHU�� ������ �TXRWLQJ� 5HVWDWHPHQW� �6HFRQG�� RI� &RQWUDFWV� �� ���

FPW��F����7KXV��ORVW�SURILWV�PD\�QRW�EH�DZDUGHG�ZKHUH�WKH�HYLGHQFH�OHDYHV

WKH� WULHU� RI� IDFW� ZLWKRXW� DQ\� JXLGDQFH� H[FHSW� VSHFXODWLRQ�� � :DUUHQ� Y�

*UHHQILHOG�� ����$��G� ������ ����� �3D�6XSHU�� �������0HULRQ�6SULQJ�&R��

VXSUD�� � 6XIILFLHQW� HYLGHQFH� PXVW� EH� LQWURGXFHG� WR� DVVLVW� WKH� IDFW� ILQGHU

WRZDUG�D�UHDVRQDEO\�FHUWDLQ�HVWLPDWH�RI�WKH�DPRXQW�RI�ORVW�SURILWV�GXH�WR�WKH

EUHDFK���:DUUHQ��VXSUD�

���� :LWK�VSHFLILF�UHIHUHQFH�WR�SURVSHFWLYH�ORVW�SURILWV��RXU�6XSUHPH�&RXUW

KDV� UHFRJQL]HG� WKH� SHFXOLDU� GLIILFXOWLHV� LQKHUHQW� LQ� SURYLQJ� VXFK� GDPDJHV�

%ROXV� Y�� 8QLWHG� 3HQQ� %DQN�� ���� $��G� ������ ����� �3D�6XSHU�� ������

DSSHDO�GHQLHG������3D�����������$��G��������������FLWLQJ�0DVVDFKXVHWWV

%RQGLQJ�	�,QV��&R��Y��-RKQVWRQ�	�+DUGHU�� ,QF��� ����3D�� ����� ���$��G

�������������,Q�SURYLQJ�GDPDJHV�IRU�ORVW�SURILWV��HYLGHQFH�RI�SDVW�SURILWV�LQ
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DQ� HVWDEOLVKHG� EXVLQHVV� FDQ� EH� D� YDOLG� DQG� UHOLDEOH� EDVLV� IRU� HVWLPDWLQJ

IXWXUH�SURILWV���%ROXV��VXSUD�

���� ³$V�ZLWK�DOO�GHWHUPLQDWLRQV�RI�GDPDJHV�� WKH�TXHVWLRQ�RI�ZKHWKHU�DQG

ZKDW�DPRXQW�RI�ORVW�SURILWV�DUH�UHFRYHUDEOH�LV�IRU�WKH�MXU\��DQG�D�UHYLHZLQJ

FRXUW�PXVW�DFFRUG�JUHDW�GHIHUHQFH�WR�WKH�MXU\¶V�GHWHUPLQDWLRQ�´��,G��DW�����

�FLWLQJ� 'HODKDQW\� Y�� )LUVW� 3HQQV\OYDQLD� %DQN�� 1�$��� ���� $��G� ����

�3D�6XSHU�� �������� � 2XU� VWDQGDUG� RI� UHYLHZ� LV� YHU\� QDUURZ�� � %DUUDFN�

VXSUD���$�MXU\�DZDUG�IRU�FRPSHQVDWRU\�GDPDJHV�VKRXOG�EH�UHGXFHG�RQO\�LI

WKDW�DZDUG�LV�SODLQO\�H[FHVVLYH�RU�H[RUELWDQW���6SUDJXH�Y��:DOWHU������$��G

����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���

���������([FHVVLYHQHVV�LV�QRW�GHWHUPLQHG�PHUHO\�E\�WKH�VL]H�RI�WKH�YHUGLFW�

,G�� � &RXUWV� VKRXOG� QRW� LQWHUIHUH� ZLWK� WKH� MXU\¶V� GHWHUPLQDWLRQ� XQOHVV� WKH

YHUGLFW� LV� XQVXSSRUWHG� E\� WKH� HYLGHQFH� RU� ZDV� WKH� SURGXFW� RI� SDUWLDOLW\�

SUHMXGLFH��PLVWDNH��FRUUXSWLRQ��RU�VRPH�RWKHU�LPSURSHU�LQIOXHQFH���/HZLV�Y�

3UXLWW������$��G�����3D�6XSHU��������

���� ,Q�WKH�LQVWDQW�FDVH��%LUWK�&HQWHU�SUHVHQWHG�HYLGHQFH�RI�ORVW�LQFRPH�LQ

WKH� DPRXQW� RI� WKUHH� KXQGUHG� VHYHQW\�HLJKW� WKRXVDQG� DQG� RQH� KXQGUHG

HLJKW\�WKUHH�GROODUV���������������DV�D�UHVXOW�RI�WKH�FDQFHOOHG�ILQDQFLQJ�IRU

WKH�DGMDFHQW�SURSHUW\�DQG�HVWDEOLVKHG�WKH�H[LVWHQFH�RI�D�³ORVV´�IRU�SXUSRVHV

RI�D�GDPDJH�DZDUG���6HH�.LWXVNLH��VXSUD���,Q�VXSSRUW�RI�LWV�GDPDJH�FODLP�

DQG� LWV� DPRXQW��%LUWK�&HQWHU� SUHVHQWHG�� LQWHU� DOLD�� WKH� WHVWLPRQ\� RI� 'LDQD

.UDQW]��LWV�DGPLQLVWUDWRU�
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���� 2Q� GLUHFW� H[DPLQDWLRQ�� 0V�� .UDQW]� WHVWLILHG� WR� ORVVHV� DULVLQJ� IURP

VHYHQ�GLIIHUHQW�FDWHJRULHV��LQFOXGLQJ������SDVW�DQG�IXWXUH�ORVV�RI�FOLHQWV�GXH

LQDELOLW\�WR�DFTXLUH�VSDFH�LQ�QHZ�IDFLOLW\������SDVW�DQG�IXWXUH�ORVV�RI� FOLHQWV

GXH� WR� ODFN� RI� SULYDF\� �VSDFH� FRQVWUDLQWV� LQ� H[LVWLQJ� IDFLOLW\��� ���� UHYHQXH

VSHQW�IRU�RXWVLGH�RIILFH�VSDFH������UHSDLUV�PDGH�WR�H[LVWLQJ�IDFLOLW\������ORVV

RI�FOLHQW�UHYHQXH�GXH�WR�DGYHUVH�SXEOLFLW\������GLUHFW�ORVVHV�GXH�WR�WKH�ORVW

PRUWJDJH� RQ� DGMDFHQW� SURSHUW\� �QRQUHIXQGDEOH� GHSRVLW��� DQG� ���� SULYDWH

DWWRUQH\�IHHV�DVVRFLDWHG�ZLWK�WKH�1RUULV�FDVH���5HJDUGLQJ�WKH�SDUWLFXODU�ORVW

SURILWV�LVVXH�RQ�DSSHDO��0V��.UDQW]�WHVWLILHG�WKDW�DV�D�UHVXOW�RI� WKH�DGYHUVH

YHUGLFW�LQ�WKH�1RUULV�FDVH��%LUWK�&HQWHU�ORVW�LWV�PRUWJDJH�EDFNLQJ�WR�DFTXLUH

WKH� DGMDFHQW� SURSHUW\�� � $FTXLVLWLRQ� RI� WKH� DGMDFHQW� SURSHUW\� ZRXOG� KDYH

PHDQW� HQRXJK� VSDFH� WR� DFFRPPRGDWH� WKLUW\�QLQH� ����� DGGLWLRQDO� FOLHQWV� LQ

����� DQG� ������ DQG� WKLUWHHQ� ����� FOLHQWV� LQ� ������ E\� WKH� WLPH� RI� WULDO�

0XOWLSO\LQJ� WKH� QXPEHU� RI� ORVW� FOLHQWV� E\� WKH� DSSURSULDWH� IHH�� 0V�� .UDQW]

DUULYHG�DW�D� ILJXUH� UHSUHVHQWLQJ�JURVV� UHYHQXHV� ORVW� DV� D� UHVXOW� RI� WKH� ORVW

PRUWJDJH�ILQDQFLQJ����1�7���0D\����������DW��������%LUWK�&HQWHU¶V�5�5��9RO�

,,,�DW�����D�����D��

���� 2Q�FURVV�H[DPLQDWLRQ��6W��3DXO�YLJRURXVO\�FKDOOHQJHG�WKHVH�GDPDJHV�

0V�� .UDQW]� DGPLWWHG� WKDW� KHU� DFFRXQWLQJ� GLG� QRW�PDNH� DQ� DGMXVWPHQW� IRU

FRVWV� DVVRFLDWHG� ZLWK� WKH� DFTXLVLWLRQ� RI� WKH� DGMDFHQW� SURSHUW\�� VXFK� DV

PRQWKO\�PRUWJDJH�SD\PHQWV��XWLOLWLHV��RU�PDLQWHQDQFH����,G��DW���������LG�

DW�����D�����D����+RZHYHU��VKH�WHVWLILHG�WKDW�KHU�RYHUKHDG�DQG�RWKHU�FRVWV
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LQ� WKH�H[LVWLQJ�IDFLOLW\�KDG�DOZD\V�EHHQ� UHODWLYHO\� ORZ�EHFDXVH�%LUWK�&HQWHU

XVHG�YHU\� IHZ�VXSSOLHV�DQG�QR�KLJK�WHFK�H[SHQVLYH�HTXLSPHQW�� �0RUHRYHU�

%LUWK�&HQWHU�PDLQWDLQHG�D�VWDII�RQ�FDOO�UHJDUGOHVV�RI�ZKHWKHU�WKHUH�ZHUH�DQ\

DFWXDO�GHOLYHULHV�� VR� LWV�RSHUDWLQJ�FRVWV�ZHUH�IL[HG�� ��,G��DW��������� LG��DW

����D�����D��� � 7KXV�� WKH� KLJKHU� WKH� QXPEHU� RI� GHOLYHULHV� WKH� ORZHU� WKH

FRVWV�WR�%LUWK�&HQWHU�SHU�GHOLYHU\���0V��.UDQW]�VXPPDUL]HG�WKDW�WKH�QXPEHU

VKRZQ� DV� ³SURILW´� LQ� %LUWK� &HQWHU¶V� GDPDJHV� H[KLELW� LV� WKH� PRQH\� %LUWK

&HQWHU� FKDUJHG� PLQXV� LWV� IL[HG� FRVWV�� � �,G�� DW� ����� LG�� DW� ����D��� � 6KH

IXUWKHU�FRPSDUHG�WKH�SUHYLRXV�\HDUV¶�SURILWV�DQG��DVVXPLQJ�%LUWK�&HQWHU�KDG

DFTXLUHG� WKH� DGMDFHQW� SURSHUW\�� DUULYHG� DW� D� QXPEHU� UHSUHVHQWLQJ� WKH� QHW

SURILW�ORVW�GXH�GLUHFWO\�WR�WKH�ORVV�RI� WKH�DGMDFHQW�SURSHUW\�� �$OWKRXJK�%LUWK

&HQWHU¶V� FDOFXODWLRQV� ODFN� SUHFLVH� ³RXWJR´� H[SHQVHV�� ZH� FRQFOXGH� WKDW� WKH

MXU\� KDG� VXIILFLHQW� HYLGHQFH� WKDW� %LUWK� &HQWHU� KDV� VXVWDLQHG� ORVVHV� DQG

VXIILFLHQW� HYLGHQFH� WR� DUULYH� DW� D� UHDVRQDEO\� FHUWDLQ� HVWLPDWH� RI� WKHVH� ORVW

SURILWV�� �6HH�0HULRQ�6SULQJ�&R�� VXSUD�� �:H�DJDLQ� REVHUYH� WKDW� WKLV� ORVV

ZDV�MXVW�D�VHJPHQW�RI�%LUWK�&HQWHU¶V�GDPDJHV�FODLP�DQG�WKH�RQO\�DVSHFW�RI

WKH�HQWLUH�DZDUG�FKDOOHQJHG�E\�6W��3DXO�RQ�DSSHDO�

���� $IWHU�D�WKRURXJK�UHYLHZ�RI� WKH�FHUWLILHG� UHFRUG�� WKH�WUDQVFULSWV�RI� WKH

SURFHHGLQJV� LQFOXGLQJ� PRWLRQV�� MXU\� LQVWUXFWLRQV���� MXU\� FKDUJH�

����������������������������������
��� 8SRQ� UHYLHZ� RI� WKH� WUDQVFULSWV�� ZH� QRWH� WKDW� WKH� SDUWLHV� DJUHHG� WR� D
JHQHUDO� MXU\� LQVWUXFWLRQ� UHJDUGLQJ� VSHFXODWLYH� GDPDJHV�� � 7KH� WULDO� FRXUW
DVNHG�&RXQVHO�WR�VXEPLW�SURSRVHG�SRLQWV�IRU�FKDUJH�DQG�FDUHIXOO\�GLVFXVVHG
WKH� LQVWUXFWLRQV� LW� LQWHQGHG� WR� JLYH�� � 7KH� WULDO� FRXUW� ZDV� PHWLFXORXV� LQ
IRUPXODWLQJ� LWV� FKDUJH�DQG� IUHTXHQWO\�DVNHG�FRXQVHO� IRU� LQSXW�� � $OWKRXJK� LW
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DQG�WKH�YHUGLFW�VOLS����ZH�DUH�XQDEOH�WR�GHWHUPLQH�KRZ�PXFK�RI�WKH�YHUGLFW�

LI� DQ\�� WKH� MXU\� DZDUGHG� IRU� ORVW� SURILWV� DVVRFLDWHG� ZLWK� %LUWK¶V� &HQWHU¶V

IDLOXUH� WR� DFTXLUH� WKH� DGMDFHQW� SURSHUW\�� � ,QGHHG�� RWKHU� ORVVHV� ZHUH� DOVR

SRVWHG� IRU� WKH� MXU\¶V� FRQVLGHUDWLRQ� ZKHQ� LW� IRUPXODWHG� LWV� FRPSHQVDWRU\

GDPDJH�DZDUG���7KHUHIRUH��DSSO\LQJ�RXU�QDUURZ�VWDQGDUG�RI�UHYLHZ��ZH�KDYH

QR�UHDVRQ�WR�GLVWXUE�WKH�MXU\¶V�GHWHUPLQDWLRQ���6HH�%DUUDFN��VXSUD���7KXV�

ZH�UHLQVWDWH�WKH�IXOO�YHUGLFW�LQ�IDYRU�RI�%LUWK�&HQWHU���6HH�%ROXV��VXSUD�

���� ,Q�LWV�UHPDLQLQJ�LVVXHV�RQ�FURVV�DSSHDO��6W��3DXO�DUJXHV�WKDW�WKH�WULDO

FRXUW� HUUHG�ZKHQ� LW� GHQLHG� LWV�PRWLRQ� IRU� QHZ� WULDO�� � 6SHFLILFDOO\�� 6W�� 3DXO

DVVHUWV� WKDW� VHYHUDO� RI� WKH� WULDO� FRXUW¶V� HYLGHQWLDU\� UXOLQJV� FRQVWLWXWH

UHYHUVLEOH�HUURU�ZDUUDQWLQJ�D�QHZ�WULDO���:H�GLVDJUHH�

�������������������������������������������������������������������������������������������������������������
KDG� DPSOH� RSSRUWXQLW\� WR� GR� VR�� 6W�� 3DXO� GLG� QRW� DVN� WKH� WULDO� FRXUW� WR
LQVWUXFW�WKH�MXU\�VSHFLILFDOO\�RQ�ORVW�SURILWV�RU�RWKHUZLVH�UHTXHVW�WKH�MXU\�WR
DGGUHVV�%LUWK�&HQWHU¶V� GDPDJH� FODLPV� E\� FDWHJRU\�� � ,QVWHDG�� 6W�� 3DXO�ZDV
FRQWHQW�ZLWK� D� VLPSOH� ³DOO� RU� QRWKLQJ´� LQVWUXFWLRQ� RQ� VSHFXODWLYH� GDPDJHV�
$FFRUGLQJO\�� 6W�� 3DXO� PXVW� DFFHSW� WKH� RXWFRPH� RI� LWV� WULDO� VWUDWHJ\� WR
GRZQSOD\�WKH�GDPDJHV�

��� ,Q� +HQHU\� Y�� 6KDGOH�� ���� $��G� ���� �3D�6XSHU�� ������� WKLV� &RXUW
HPSKDVL]HG� WKH�XVHIXOQHVV� RI� VSHFLDO� LQWHUURJDWRULHV� LQ� WKLV�PRGHUQ� HUD� RI
FRPSOH[�OLWLJDWLRQ���5RXWLQH�LQWHUURJDWRULHV�RQ�MXU\�VOLSV�FDQ�RYHUVLPSOLI\�WKH
YHUGLFW��ZKHUHDV�VSHFLDO�LQWHUURJDWRULHV�HQDEOH�WKH�MXU\�WR�IRFXV�DQG�UHVROYH
LVVXHV�LQ�DQ�RUGHUO\�PDQQHU�DV�WKH�MXU\�PRYHV�WR�D�ILQDO�YHUGLFW���,G��DW����
Q�� ��� � +HUH�� 6W�� 3DXO� GLG� QRW� UHTXHVW� VSHFLDO� LQWHUURJDWRULHV� DQG� WKH� MXU\
YHUGLFW�VOLS�SURYLGHV�RQO\�IRU�D�OXPS�VXP�DZDUG���2I�FRXUVH��WKH�GHFLVLRQ�WR
VXEPLW�VSHFLDO�LQWHUURJDWRULHV�WR�WKH�MXU\�LV�OHIW�WR�WKH�GLVFUHWLRQ�RI�WKH�WULDO
FRXUW�� � ,G�� �FLWDWLRQV� RPLWWHG��� � %\� IDLOLQJ� WR� UHTXHVW� D� PRUH� VWUXFWXUHG
YHUGLFW�VOLS��6W��3DXO�GLG�QRW�LQIRUP�WKH�WULDO�FRXUW�RU�WKH�MXU\��DW�D�WLPH�ZKHQ
LW� FRXOG� HDVLO\� KDYH� EHHQ� FRUUHFWHG�� WKDW� 6W�� 3DXO� ZDV� LQWHUHVWHG� LQ
SDUWLWLRQLQJ� RU� DSSRUWLRQLQJ� WKH� DZDUG� IRU� ODWHU� FKDOOHQJH�� � $OWKRXJK� QRW
ZDLYHU� LQ� D� WHFKQLFDO� VHQVH�� WKH� DEVHQFH� RI� VSHFLDO� LQWHUURJDWRULHV� KDV
WKZDUWHG�RXU�UHYLHZ�RI�WKLV�LVVXH�
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���� 2XU� VWDQGDUG� IRU� UHYLHZ� UHJDUGLQJ� WKH� DGPLVVLRQ� DQG� H[FOXVLRQ� RI

HYLGHQFH�LV�ZHOO�VHWWOHG�

4XHVWLRQV�FRQFHUQLQJ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�DW�WULDO
DUH� ZLWKLQ� WKH� WULDO� MXGJH¶V� VRXQG� GLVFUHWLRQ�� DQG� ZH� ZLOO
QRW�UHYHUVH�KLV�GHFLVLRQ�DEVHQW�DQ�DEXVH�RI�WKDW�GLVFUHWLRQ�
(QJOH�Y��:HVW�3HQQ�3RZHU�&R�������3D�6XSHU�����������
����$��G�����������������DOORFDWXU�GHQLHG������3D������
���� $��G� ���� �������� � *HQHUDOO\�� D� WULDO� MXGJH� VKRXOG
DGPLW� DOO� UHOHYDQW� HYLGHQFH�XQOHVV� D� VSHFLILF� UXOH� EDUV� LWV
DGPLVVLRQ�� �,G���(YLGHQFH� LV� UHOHYDQW� LI� LW�³WHQGV� WR�PDNH
WKH�IDFW�DW�LVVXH�PRUH�RU�OHVV�SUREDEOH�RU�LQWHOOLJLEOH�RU�WR
VKRZ�WKH�RULJLQ�DQG�KLVWRU\�RI�WKH�WUDQVDFWLRQ�EHWZHHQ�WKH
SDUWLHV�DQG�H[SODLQ�LWV�FKDUDFWHU�´�,G��DW����������$��G�DW
�������� �FLWDWLRQV� RPLWWHG��� � 7R� FRQVWLWXWH� UHYHUVLEOH
HUURU�� DQ� HYLGHQWLDU\� UXOLQJ� PXVW� QRW� RQO\� EH� HUURQHRXV�
EXW�DOVR�KDUPIXO�WR�WKH�FRPSODLQLQJ�OLWLJDQW���:KLWPDQ�Y�
5LGGHOO�� ���� 3D�6XSHU�� ����� ����� ���� $��G� ����� ���
�������

9DOHQWLQH�Y��$FPH�0DUNHWV��,QF�������$��G�������������3D�6XSHU��������

0RUHRYHU��ZH�ZLOO� QRW� UHYHUVH� WKH� WULDO� FRXUW¶V� GHQLDO� RI� D� QHZ� WULDO� XQOHVV

WKHUH�LV�D�FOHDU�DEXVH�RI�GLVFUHWLRQ�RU�DQ�HUURU�RI�ODZ��ZKLFK�FRQWUROOHG�WKH

RXWFRPH�RI�WKH�FDVH���&KDQWKDYRQJ��VXSUD�DW����������TXRWLQJ�:K\WH�Y�

5RELQVRQ������$��G�����������3D�6XSHU���������FLWDWLRQV�RPLWWHG���

���� 6W�� 3DXO� ILUVW� DUJXHV� WKDW� WKH� WULDO� FRXUW� YLRODWHG� ERWK� WKH� DWWRUQH\�

FOLHQW�SULYLOHJH�DQG�WKH�ZRUN�SURGXFW�GRFWULQH�ZKHQ�LW�DGPLWWHG�VHYHUDO�LWHPV

RI� HYLGHQFH�� � 6SHFLILFDOO\�� 6W�� 3DXO� FODLPV� WKDW� ERWK� WKH� DWWRUQH\�FOLHQW

SULYLOHJH�DQG�WKH�ZRUN�SURGXFW�GRFWULQH�SUHFOXGHG�GLVFRYHU\�DQG�DGPLVVLRQ

LQWR�HYLGHQFH�RI�WKH�IROORZLQJ�����WZR�OHWWHUV�SUHSDUHG�E\�6W��3DXO¶V�FRXQVHO

DQDO\]LQJ� WKH� ODZ� RI� EDG� IDLWK� LQ� OLHX� RI� WKH� YHUGLFW� HQWHUHG� DJDLQVW� %LUWK

&HQWHU� LQ� WKH� 1RUULV� &DVH�� ���� KDQGZULWWHQ� QRWHV� SUHSDUHG� E\� 6W�� 3DXO¶V
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OLDELOLWLHV� FODLPV� VXSHUYLVRU� EDVHG� RQ� KLV� FRQYHUVDWLRQ� ZLWK� FRXQVHO

FRQFHUQLQJ�SRWHQWLDO�EDG�IDLWK�OLWLJDWLRQ��DQG�����D�W\SHZULWWHQ�QRWH�IURP�6W�

3DXO¶V� OLDELOLWLHV� FODLPV� VXSHUYLVRU� VHWWLQJ� IRUWK� FRXQVHO¶V� FRPPHQWV� DQG

DQDO\VLV���:H�GLVDJUHH�

���� 7KH�DWWRUQH\�FOLHQW� SULYLOHJH�KDV�EHHQ� FRGLILHG� LQ� 3HQQV\OYDQLD� DW� ��

3D�&�6�$�����������7KH�VWDWXWH�VWDWHV�DV�IROORZV�

,Q� D� FLYLO� PDWWHU� FRXQVHO� VKDOO� QRW� EH� FRPSHWHQW� RU
SHUPLWWHG� WR� WHVWLI\� WR� FRQILGHQWLDO� FRPPXQLFDWLRQV�PDGH
WR�KLP� E\� KLV� FOLHQW�� QRU� VKDOO� WKH� FOLHQW� EH� FRPSHOOHG� WR
GLVFORVH� WKH�VDPH��XQOHVV� LQ�HLWKHU�FDVH� WKH�FOLHQW�ZDLYHV
WKLV�SULYLOHJH�XSRQ�WKH�WULDO�

���3D�&�6�$���������� �7KH�DWWRUQH\�FOLHQW�SULYLOHJH��KRZHYHU��GRHV�QRW�EDU

DOO� WHVWLPRQ\� E\� FRXQVHO� FRQFHUQLQJ� FRPPXQLFDWLRQV� ZLWK� D� FOLHQW� RU� D

IRUPHU�FOLHQW�� �3DQNR�Y��$OHVVL������$��G������ �����3D�6XSHU�� ������� � ,W

RQO\� EDUV� GLVFRYHU\� RU� WHVWLPRQ\� UHJDUGLQJ� FRQILGHQWLDO� FRPPXQLFDWLRQV

PDGH� E\� WKH� FOLHQW� GXULQJ� WKH� FRXUVH� RI� UHSUHVHQWDWLRQ�� � ,G�� � 6HH� DOVR

*DUYH\�Y��1DWLRQDO�*UDQJH�0XWXDO�,QVXUDQFH�&R�������)�5�'�������(�'�

3D�� ������ �KROGLQJ� WKDW� DWWRUQH\�FOLHQW� SULYLOHJH� GRHV� QRW� DSSO\� ZKHUH

GRFXPHQWV�DW�LVVXH�GLG�QRW�FRQWDLQ�FRQILGHQWLDO�FRPPXQLFDWLRQV�IURP�FOLHQW��

���� ,QVWDQWO\�� 6W�� 3DXO� GLG� QRW� REMHFW� WR� WKH� GLVFRYHU\� RI� DQ\� RI� WKH

LQIRUPDWLRQ� FRQWDLQHG� LQ� WKH�1RUULV� ILOH� SHUWDLQLQJ� WR� WKH� XQGHUO\LQJ�1RUULV

&DVH�� � 7KXV�� DQ\� FRQILGHQWLDOLW\� LQYROYHG�ZDV� ZDLYHG�� � 0RUHRYHU�� 6W�� 3DXO

VLPSO\� UHTXHVWHG� LWV� FRXQVHO� WR� UHYLHZ� WKH� XQSULYLOHJHG� LQIRUPDWLRQ

FRQWDLQHG�LQ�WKH�1RUULV�ILOH�DQG�DGYLVH�LW�RQ�WKH�SRWHQWLDO�IRU�EDG�IDLWK�FODLPV�
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7KH� OHWWHU�V�� IURP� 6W�� 3DXO¶V� FRXQVHO� GLG� QRW� GLYXOJH� DQ\� FRQILGHQWLDO

FRPPXQLFDWLRQV� E\� 6W�� 3DXO� WR� LWV� FRXQVHO�� � ,QVWHDG�� WKH� FRPPXQLFDWLRQV

DGGUHVV�WKH�XQSURWHFWHG�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKH�1RUULV�ILOH�SHUWDLQLQJ�WR

WKH� XQGHUO\LQJ� 1RUULV� &DVH�� � 7KXV�� ZH� FRQFOXGH� WKDW� WKH� DWWRUQH\�FOLHQW

SULYLOHJH� LV� LQDSSOLFDEOH� WR� WKH� WZR� OHWWHUV� SUHSDUHG� E\� 6W�� 3DXO¶V� FRXQVHO

EHFDXVH�WKH�OHWWHUV�FRQWDLQ�QR�SURWHFWHG�FRPPXQLFDWLRQV�IURP�6W��3DXO�WR�LWV

DWWRUQH\�

���� )XUWKHU�� WKH� LQWHUQDO� PHPRUDQGD� DQG� QRWHV� RI� 6W�� 3DXO¶V� FODLPV

VXSHUYLVRU�ZHUH� QRW� SUHSDUHG� DW� WKH� GLUHFWLRQ� RI� RU� IRU� 6W�� 3DXO¶V� FRXQVHO�

,QVWHDG�� WKH� FODLPV� VXSHUYLVRU� SUHSDUHG� WKH� QRWHV� DQG� PHPRUDQGD� IRU

KLPVHOI� DQG� KLV� VXSHUYLVRU�� � +HQFH�� WKH� DWWRUQH\�FOLHQW� SULYLOHJH� LV� HTXDOO\

LQDSSOLFDEOH�WR�WKLV�PDWHULDO�DV�LW�FRQWDLQHG�QR�FRQILGHQWLDO� FRPPXQLFDWLRQV

IURP�6W��3DXO�WR�LWV�FRXQVHO���

���� 6W�� 3DXO� DOVR� DUJXHV� WKDW� WKH� ZRUN� SURGXFW� GRFWULQH� SUHFOXGHG

GLVFRYHU\� RI� LWV� DWWRUQH\¶V� OHWWHUV� DV� ZHOO� DV� LWV� FODLPV� VXSHUYLVRU¶V

PHPRUDQGD�DQG�QRWHV���7KH�ZRUN�SURGXFW�GRFWULQH�LV�FRGLILHG�LQ�5XOH�������

RI� WKH� 3HQQV\OYDQLD�5XOHV� RI�&LYLO� 3URFHGXUH�� � 7KLV� UXOH� VWDWHV� LQ� SHUWLQHQW

SDUW�

6XEMHFW� WR� WKH� SURYLVLRQV� RI� 5XOHV� ������� DQG� �������� D
SDUW\� PD\� REWDLQ� GLVFRYHU\� RI� DQ\� PDWWHU� GLVFRYHUDEOH
XQGHU�5XOH��������HYHQ�WKRXJK�SUHSDUHG�LQ�DQWLFLSDWLRQ�RI
OLWLJDWLRQ�RU�WULDO�E\�RU�IRU�DQRWKHU�SDUW\�RU�E\�RU� IRU� WKDW
RWKHU� SDUW\¶V� UHSUHVHQWDWLYH�� LQFOXGLQJ� KLV� DWWRUQH\� �� �� �

����������������������������������
��

�:H�PDNH�QR�GHFLVLRQ�DERXW�ZKHWKHU�LQWHUQDO�FRPPXQLFDWLRQV�WR�LQ�KRXVH
FRXQVHO�IDOO�XQGHU�WKH�DHJLV�RI�WKH�DWWRUQH\�FOLHQW�SULYLOHJH�
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LQVXUHU� RU� DJHQW�� � 7KH� GLVFRYHU\� VKDOO� QRW� LQFOXGH
GLVFORVXUH�RI�WKH�PHQWDO�LPSUHVVLRQV�RI�D�SDUW\¶V�DWWRUQH\
RU� KLV� FRQFOXVLRQV�� RSLQLRQV�� PHPRUDQGD�� QRWHV� RU
VXPPDULHV��OHJDO�UHVHDUFK�RU�OHJDO�WKHRULHV���:LWK�UHVSHFW
WR� WKH� UHSUHVHQWDWLYH� RI� D� SDUW\� RWKHU� WKDQ� WKH� SDUW\¶V
DWWRUQH\�� GLVFRYHU\� VKDOO� QRW� LQFOXGH� GLVFORVXUH� RI� KLV
PHQWDO� LPSUHVVLRQV�� FRQFOXVLRQV�� RU� RSLQLRQV� UHVSHFWLQJ
WKH� YDOXH� RU� PHULW� RI� D� FODLP� RU� GHIHQVH� RU� UHVSHFWLQJ
VWUDWHJ\�RU�WDFWLFV�

3D�5�&�3���������� �7KH�SURWHFWLRQ�DJDLQVW�WKH�GLVFRYHU\�RI�ZRUN�SURGXFW� LV

GHVLJQHG� WR� VKHOWHU� ³WKH� PHQWDO� SURFHVVHV� RI� DQ� DWWRUQH\�� SURYLGLQJ� D

SULYLOHJHG�DUHD�ZLWKLQ�ZKLFK�KH�FDQ�DQDO\]H�DQG�SUHSDUH�KLV�FOLHQW¶V� FDVH�´

/HSOH\�Y��/\FRPLQJ�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV������3D�����������

���� $��G� ����� ���� ������� �TXRWLQJ�8QLWHG� 6WDWHV� Y�� 1REOHV�� ���� 8�6�

�������������6�&W�����������������/�(G���G��������������,Q�5H�*DUWOH\�

���� $��G� ����� ���� �3D�6XSHU�� ������� DII¶G�� ���� 3D�� ����� ���� $��G� ���

��������FLWDWLRQV�RPLWWHG����6HH�DOVR�+LFNPDQ�Y��7D\ORU������8�6���������

6�&W����������/�(G�������������

���� 7KH�SURWHFWLRQ�RI�HLWKHU�DQ�DWWRUQH\¶V�RU�UHSUHVHQWDWLYH¶V�ZRUN�SURGXFW�

KRZHYHU��LV�QRW�DEVROXWH���7KH�H[SODQDWRU\�QRWH�WR�5XOH��������VWDWHV�WKDW

ZRUN�SURGXFW�PD\�EH�GLVFRYHUDEOH� LQ� ³VLWXDWLRQV�XQGHU� WKH�5XOH�ZKHUH� WKH

OHJDO� RSLQLRQ� RI� DQ� DWWRUQH\� EHFRPHV� D� UHOHYDQW� LVVXH� LQ� DQ� DFWLRQ«�´

3D�5�&�3���������([SODQDWRU\�1RWH�� �7KH�H[SODQDWRU\�QRWH�H[SUHVVO\� UHIHUV

WR�WKH�VLWXDWLRQ�SUHVHQWHG�LQ�WKH�LQVWDQW�FDVH�

7KHUH�PD\�EH�VLWXDWLRQV�ZKHUH�KLV�>DWWRUQH\¶V@�FRQFOXVLRQV
RU� RSLQLRQ� DV� WR� WKH� YDOXH� RU� PHULW� RI� D� FODLP�� QRW
GLVFRYHUDEOH� LQ� WKH� RULJLQDO� OLWLJDWLRQ�� VKRXOG� EH
GLVFRYHUDEOH�LQ�VXEVHTXHQW�OLWLJDWLRQ���)RU�H[DPSOH��VXLW�LV
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EURXJKW� DJDLQVW� DQ� LQVXUDQFH� FDUULHU� IRU� XQUHDVRQDEOH
UHIXVDO� WR� VHWWOH�� UHVXOWLQJ� LQ� D� MXGJPHQW� DJDLQVW� WKH
LQVXUHG�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�WKH�LQVXUDQFH�FRYHUDJH�
+HUH� GLVFRYHU\� DQG� LQVSHFWLRQ� VKRXOG� EH� SHUPLWWHG� LQ
FDPHUD�ZKHUH�UHTXLUHG�WR�ZHHG�RXW�SURWHFWHG�PDWHULDO�

3D�5�&�3���������([SODQDWRU\�1RWH������0RUHRYHU��ZKHUH�WKH�OHJDO�RSLQLRQV�

FRQFOXVLRQV�� PHPRUDQGD�� QRWHV� RU� VXPPDULHV�� OHJDO� UHVHDUFK� RU� OHJDO

WKHRULHV�EHFRPH�D�UHOHYDQW�LVVXH�LQ�D�FDVH��WKH�ODZ�LQ�3HQQV\OYDQLD�LV�WKDW

WKH� SDUW\� VHHNLQJ� GLVFRYHU\� QHHG� QRW� VKRZ� VXEVWDQWLDO� QHHG� DQG� XQGXH

KDUGVKLS�WR�REWDLQ�GLVFRYHU\�RI�VXFK�PDWHULDOV���,G�

���� ,QVWDQWO\�� WKLV� FDVH� SUHVHQWV� DQ� LVVXH� RI� ILUVW� LPSUHVVLRQ� LQ� WKLV

MXULVGLFWLRQ�LQVRIDU�DV�LW�FRQFHUQV�DQ�DSSOLFDWLRQ�RI�WKH�ZRUN�SURGXFW�GRFWULQH

LQ� DQ� DFWLRQ� DOOHJLQJ� DQ� LQVXUHU¶V� EDG� IDLWK� LQ� KDQGOLQJ� D� WKLUG�SDUW\� FODLP

EURXJKW� DJDLQVW� LWV� LQVXUHG�� � 7KLV� FDVH� LV� FRPSOLFDWHG� E\� WKH� IDFW� WKDW� 6W�

3DXO�DUJXHG�WKURXJKRXW�WKLV�OLWLJDWLRQ�WKDW�LWV�SD\PHQW�RI�WKH�H[FHVV�YHUGLFW

ZDV�SHU�VH�HYLGHQFH�WKDW�LW�KDG�DFWHG�LQ�JRRG�IDLWK�LQ�PDNLQJ�LWV�GHFLVLRQ�QRW

����������������������������������
���7KH�H[SODQDWRU\�QRWH�WR�5XOH��������VWDWHV�LQ�SHUWLQHQW�SDUW�

,Q� WZR� UHVSHFWV� WKH� DPHQGHG� 5XOH� >������@� GLIIHUV
PDWHULDOO\� IURP� )HG�5�&LY�3�� ���E������ � )LUVW�� WKH� )HGHUDO
5XOH� SHUPLWV� GLVFRYHU\� RQO\� ZKHQ� WKH� SDUW\� VHHNLQJ
GLVFRYHU\� VKRZV� VXEVWDQWLDO� QHHG� RI� WKH� PDWHULDO� LQ� WKH
SUHSDUDWLRQ� RI� KLV� FDVH� DQG� LV� XQDEOH�� ZLWKRXW� XQGXH
KDUGVKLS�� WR� REWDLQ� D� VXEVWDQWLDO� HTXLYDOHQW� RI� WKH
PDWHULDOV�E\�RWKHU�PHDQV���8QGHU�WKH�JHQHUDO�SURYLVLRQV�RI
5XOH� �������� VXFK� D� VKRZLQJ� RI� VXEVWDQWLDO� QHHG� DQG
XQGXH�KDUGVKLS�ZLOO�QRW�EH�UHTXLUHG«�

3D�5�&�3���������([SODQDWRU\�1RWH�
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WR�VHWWOH�WKH�XQGHUO\LQJ�1RUULV�&DVH���)RU�H[DPSOH��LQ�KLV�FORVLQJ�UHPDUNV�WR

WKH�MXU\��6W��3DXO¶V�FRXQVHO�DUJXHG�

6W�� 3DXO� GHIHQGHG� 7KH� %LUWK� &HQWHU�� GHIHQGHG� LW
DJJUHVVLYHO\�DQG�ZKHQ�WKDW�GHIHQVH��GHVSLWH�DOO� WKDW�KDUG
ZRUN�� GLGQ¶W� ZRUN� DQG� D� YHU\� GLVDSSRLQWLQJ� UHVXOW
KDSSHQHG�� ZKDW� GLG� 6W�� 3DXO� GR"� 7KH� IDFW� LV� WKDW� WKH\
VWHSSHG� LQ� DQG� WRRN� UHVSRQVLELOLW\� IRU� LW� DQG� SDLG� DQ
HQRUPRXV� YHUGLFW�� ZD\� EH\RQG� WKH� OLPLWV� RI� WKHLU� SROLF\�
:H� VXEPLW� WKDW� LV� HQWLUHO\� HQRXJK�� � :H� VXEPLW� WKHUH� LV
DEVROXWHO\�QR�EDG�IDLWK�KHUH�DQG�ZH�DVN�\RX�WR�UHWXUQ�VXFK
D�YHUGLFW���7KDQN�\RX�

�1�7������������DW����������5�5��DW������������

���� 6W��3DXO�DWWHPSWHG� WR�XVH�WKH�HYLGHQFH�RI� LWV�SD\PHQW� RI� WKH� H[FHVV

YHUGLFW�QRW�PHUHO\�DV�HYLGHQFH�WR�VKRZ�WKDW�LWV�FRQGXFW�ZDV�QRW�H[WUHPH�DQG

RXWUDJHRXV��RU�WR�OLPLW�%LUWK�&HQWHU¶V�FRQWUDFWXDO�GDPDJHV��EXW�DV�FRQFOXVLYH

HYLGHQFH�WKDW�6W��3DXO¶V�GHFLVLRQ�QRW�WR�VHWWOH�WKH�1RUULV�&DVH�ZDV�PDGH�LQ

JRRG�IDLWK���%\�IUDPLQJ�LWV�DUJXPHQW�DQG�WKH�HYLGHQFH�LQ�VXFK�D�PDQQHU��6W�

3DXO�SODFHG�WKH�UHDVRQV�EHKLQG�LWV�SD\PHQW�RI�WKH�H[FHVV�YHUGLFW�GLUHFWO\�LQ

LVVXH�� � 7KXV�� 6W�� 3DXO�PDGH� LWV� VWDWH� RI�PLQG�� DW� WKH� WLPH� LW� VDWLVILHG� WKH

H[FHVV�YHUGLFW�RQ�EHKDOI�RI�%LUWK�&HQWHU��UHOHYDQW�WR�WKH�LVVXH�RI�ZKHWKHU�LWV

SD\PHQW� RI� WKH� H[FHVV� YHUGLFW� ZDV� FRQFOXVLYH� HYLGHQFH� RI� LWV� JRRG� IDLWK�

+HQFH�� DVVXPLQJ�ZLWKRXW� GHFLGLQJ� WKDW� WKH� OHWWHUV��PHPRUDQGD�� DQG� QRWHV

ZHUH� SURWHFWHG� ZRUN� SURGXFW� XQGHU� �������� 6W�� 3DXO� ZDLYHG� LWV� ULJKW� WR
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FKDOOHQJH� GLVFRYHU\� RI� WKHVH� PDWHULDOV� RQ� DSSHDO� EHFDXVH� 6W�� 3DXO� PDGH

WKHP�UHOHYDQW�WR�LWV�VWDWH�RI�PLQG�DW�WKH�WLPH�LW�SDLG�WKH�H[FHVV�YHUGLFW���

���� 1H[W��6W�� 3DXO� DUJXHV� WKDW� WKH� WULDO� FRXUW�HUUHG�ZKHQ� LW� DGPLWWHG�� DV

RSLQLRQ� WHVWLPRQ\�� WKH� VHYHUDO� MXGJHV¶� VWDWHPHQWV� WKDW� WKH� 1RUULV� &DVH

VKRXOG�EH�VHWWOHG�ZLWKLQ�%LUWK�&HQWHU¶V�SROLF\�OLPLWV���6W��3DXO�DOVR�FRQWHQGV

WKDW� WKH� WULDO� MXGJH¶V� VWDWHPHQWV� WR� 6W�� 3DXO¶V� FODLPV� VXSHUYLVRU�� WKDW� KH

EHOLHYHG� 6W�� 3DXO� ZDV� DFWLQJ� LQ� EDG� IDLWK� DQG� KDG� EUHDFKHG� LWV� ILGXFLDU\

REOLJDWLRQV�WR�LWV�LQVXUHG��ZHUH�LPSURSHUO\�DGPLWWHG�DV�DQ�H[SHUW�RSLQLRQ�DQG

ZHUH�XQGXO\�SUHMXGLFLDO���:H�GLVDJUHH�

���� *HQHUDOO\�� DOO� UHOHYDQW� HYLGHQFH� VKRXOG� EH� DGPLWWHG� XQOHVV� D� VSHFLILF

UXOH�EDUV�LWV�DGPLVVLRQ���9DOHQWLQH��VXSUD�DW�������3D�6XSHU���������FLWLQJ

(QJOH��VXSUD�DW��������3XUVXDQW�WR�ZHOO�VHWWOHG�3HQQV\OYDQLD�ODZ�

>W@KH� WULDO� MXGJH� KDV� EURDG� GLVFUHWLRQ� UHJDUGLQJ� WKH
DGPLVVLRQ�RI�SRWHQWLDOO\�PLVOHDGLQJ�RU�FRQIXVLQJ�HYLGHQFH�
'DVHW� 0LQLQJ� &RUS�� Y�� ,QGXVWULDO� )XHOV� &RUS��� ���
3D�6XSHU�� ���� ���� $��G� ���� �������� � 5HOHYDQW� HYLGHQFH
PD\� EH� H[FOXGHG� LI� LWV� SUREDWLYH� YDOXH� LV� VXEVWDQWLDOO\
RXWZHLJKHG�E\�WKH�GDQJHU�RI�XQIDLU�SUHMXGLFH�RU�FRQIXVLRQ�
:KLVWOH�6SRUWVZHDU��,QF��Y��5XOOR������3D�6XSHU�� ����
����$��G�������������³7KH�IXQFWLRQ�RI�WKH�WULDO�FRXUW�LV�WR
EDODQFH� WKH� DOOHJHG� SUHMXGLFLDO� HIIHFW� RI� WKH� HYLGHQFH
DJDLQVW� LWV� SUREDWLYH� YDOXH�� DQG� LW� LV� QRW� IRU� DQ� DSSHOODWH
FRXUW� WR� XVXUS� WKDW� IXQFWLRQ�´� � (QJOH� Y�� :HVW� 3HQQ
3RZHU�&R��� ����3D�6XSHU�� ��������������$��G���������
��������DSSHDO�GHQLHG������3D�����������$��G�����������
�FLWDWLRQ� RPLWWHG��� � ³3UHMXGLFH�´� IRU� SXUSRVHV� RI� WKLV� UXOH

����������������������������������
���6W��3DXO�DOVR�DUJXHV�WKDW�LWV�DFWLRQV�DIWHU�WKH�1RUULV�YHUGLFW�DUH�LUUHOHYDQW
DQG� VKRXOG� QRW� KDYH� EHHQ� DGPLWWHG� LQWR� HYLGHQFH� DW� WULDO�� � 7KLV� LVVXH� LV
PHULWOHVV�LQ�OLJKW�RI�RXU�FRQFOXVLRQ�WKDW�6W��3DXO�PDGH�LWV�SRVW�YHUGLFW�DFWLRQV
UHOHYDQW� LQ� WKLV� EDG� IDLWK� DFWLRQ� E\� DUJXLQJ� WKDW� SD\PHQW� RI� WKH� H[FHVV
YHUGLFW�ZDV�HYLGHQFH�LW�KDG�DFWHG�LQ�JRRG�IDLWK�LQ�WKH�XQGHUO\LQJ�1RUULV�&DVH�
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GRHV�QRW�PHDQ�GHWULPHQWDO� WR� D� SDUW\¶V� FDVH�� EXW� UDWKHU�
DQ�XQGXH�WHQGHQF\�WR�VXJJHVW�D�GHFLVLRQ� RQ�DQ� LPSURSHU
EDVLV���,G���:KHUH�HYLGHQFH�LV�DOOHJHG�WR�EH�SUHMXGLFLDO��EXW
LV�DFWXDOO\�TXLWH�UHOHYDQW�WR�RQH�RI�WKH�LQTXLULHV�LQ�WKH�FDVH�
LW�KDV�EHHQ�KHOG� WKDW�WKH�SUREDWLYH�YDOXH�RI�WKH�HYLGHQFH
H[FHHGV� LWV� SUHMXGLFLDO� QDWXUH�� DQG� WKH� HYLGHQFH� LV
GHWHUPLQHG�WR�EH�SURSHUO\�DGPLWWHG���6HH��H�J���(QJOH�Y�
:HVW� 3HQQ� 3RZHU� &R��� VXSUD�� 6FXOOLRQ� Y�� (0(&2
,QGXV���,QF�������3D�6XSHU�����������$��G�������������
DSSHDO�GHQLHG������3D�����������$��G�����������

6SUDJXH��VXSUD�DW�����

���� 7KH� SULPDU\� LVVXH� LQ� WKLV� FDVH�ZDV�ZKHWKHU� 6W�� 3DXO� REMHFWLYHO\� DQG

LQWHOOLJHQWO\� HYDOXDWHG� WKH� XQGHUO\LQJ� 1RUULV� &DVH�� � 7KXV�� WKH� IDFW� ILQGHU

QHHGHG�WR�FRQVLGHU�DOO�RI�WKH�LQIRUPDWLRQ�DYDLODEOH�WR�6W��3DXO�WR�GHWHUPLQH

ZKHWKHU� 6W�� 3DXO¶V� GHFLVLRQ� ZDV� REMHFWLYH� DQG� LQWHOOLJHQW� XQGHU� WKH

FLUFXPVWDQFHV���$FFRUGLQJO\��ZH�FRQFOXGH�WKDW�WKH�MXGJHV¶�VWDWHPHQWV�WR�6W�

3DXO�UHJDUGLQJ�WKH�DGYLVDELOLW\�RI�VHWWOHPHQW��DV�ZHOO�DV�6W��3DXO¶V�SRWHQWLDO

YLRODWLRQ� RI� LWV� ILGXFLDU\� GXWLHV� RZHG� WR� LWV� LQVXUHG�� DUH� ³TXLWH� UHOHYDQW´� WR

WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�6W��3DXO¶V�GHFLVLRQ�QRW�WR�VHWWOH�ZDV�REMHFWLYH

DQG�LQWHOOLJHQW���6HH�6SUDJXH��VXSUD�

���� 0RUHRYHU�� WKH� WULDO� MXGJH� OLPLWHG� DQ\� XQGXO\� SUHMXGLFLDO� HIIHFW� RI� WKH

MXGJHV¶�VWDWHPHQWV�E\�QRW�DOORZLQJ�WKH�MXGJHV�WR�WHVWLI\�LQ�SHUVRQ�EHIRUH�WKH

MXU\���,QVWHDG��WKH�WULDO�FRXUW�RQO\�SHUPLWWHG�WKH�QRWHV�RI�WHVWLPRQ\�IURP�WKH

1RUULV�&DVH�WR�EH�UHDG�LQWR�HYLGHQFH���)XUWKHUPRUH��WKH�WULDO�MXGJH�LVVXHG�D

FDXWLRQDU\�LQVWUXFWLRQ�DIWHU�WKH�VWDWHPHQWV�ZHUH�UHDG�LQWR�HYLGHQFH�

,�ZDQW�WR�JLYH�\RX�D�FDXWLRQDU\�LQVWUXFWLRQ�DW�WKLV�SRLQW��WR
IXUWKHU� H[SODLQ� WKDW� FRQFHSW�� OLPLWHG� SXUSRVH� WHVWLPRQ\�
7KH�WHVWLPRQ\�\RX�KHDUG�QRZ�LV�OLPLWHG�WR�WKH�LVVXH��ZKLFK
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LV�WKH�VROH�LVVXH�LQ�WKLV�FDVH��RQH�RI�WKH�LVVXHV�LQ�WKLV�FDVH�
DV� WR� WKH� WKLQNLQJ� SURFHVV� RI� >6W�� 3DXO@� LQ� GHWHUPLQLQJ
ZKHWKHU� LW� KDG� D� UHDVRQDEOH� EDVLV� IRU� EHOLHYLQJ� LW� KDG� D
JRRG�FKDQFH�WR�ZLQ�WKH�FDVH�

�1�7�����������DW��������5�5��DW��������������7KLV�HYLGHQFH�ZDV�QRW�RIIHUHG

DV� H[SHUW� WHVWLPRQ\�� EXW� RQO\� RIIHUHG� DV� LQIRUPDWLRQ� DYDLODEOH� WR� 6W�� 3DXO

ZKHQ� LW�PDGH� LWV� GHFLVLRQ� QRW� WR� VHWWOH� WKH�1RUULV� &DVH�� � $FFRUGLQJO\�� ZH

FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�EURDG�GLVFUHWLRQ�LQ�DGPLWWLQJ

WKH�MXGJHV¶�VWDWHPHQWV�

���� 6W��3DXO�DOVR�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�ZKHQ�LW�DGPLWWHG�KHDUVD\

VWDWHPHQWV�RI�FRXQVHO�����KLUHG�WR�GHIHQG�%LUWK�&HQWHU��GXULQJ�WKH�SHQGHQF\

RI� WKH� 1RUULV� &DVH�� $VVXPLQJ� ZLWKRXW� GHFLGLQJ� WKDW� FRXQVHO¶V� VWDWHPHQWV

ZHUH�LQDGPLVVLEOH�KHDUVD\��ZH�FRQFOXGH�WKDW�WKH�DGPLVVLRQ�RI�WKLV�HYLGHQFH

GLG� QRW� FRQWURO� WKH� RXWFRPH� RI� WKLV� FDVH�� � ,Q� OLJKW� RI� WKH� RYHUZKHOPLQJ

HYLGHQFH�SUHVHQWHG�DW�WULDO�HVWDEOLVKLQJ�WKDW�6W��3DXO¶V�GHFLVLRQ�QRW�WR�VHWWOH

ZDV�QHLWKHU� LQWHOOLJHQW�QRU�REMHFWLYH��ZH� OHDYH�XQGLVWXUEHG�WKH� WULDO� FRXUW¶V

RUGHU�GHQ\LQJ�6W��3DXO¶V�PRWLRQ�IRU�QHZ�WULDO���6HH�&KDQWKDYRQJ��VXSUD�DW

�������� �VWDWLQJ�ZH�ZLOO� QRW� UHYHUVH� WULDO� FRXUW¶V� GHQLDO� RI�PRWLRQ� IRU� QHZ

WULDO�XQOHVV�HUURU�RI�ODZ�FRQWUROOHG�RXWFRPH�RI�FDVH��

����������������������������������
���7KH�VWDWHPHQWV�DW� LVVXH�ZHUH�PDGH�E\�GHIHQVH� FRXQVHO� IRU�%LUWK� FHQWHU
DIWHU�VKH�UHWXUQHG�IURP�D�WHOHSKRQH�FRQYHUVDWLRQ�ZLWK�6W��3DXO��WKH�VXEMHFW
RI�ZKLFK�ZDV�VHWWOHPHQW�RI�WKH�1RUULV�&DVH�DQG�LQFOXGH��³>6W��3DXO@�PXVW�EH
FUD]\�� �7KH\¶UH�QRW�RIIHULQJ�D�GLPH�� �7KH\�ZRQ¶W�JLYH�PH�DXWKRULW\�WR�RIIHU
DQ\�PRQH\�LQ�WKLV�FDVH��\RX�NQRZ��,�FDQ¶W�EHOLHYH�LW�´��1�7�����������DW����
5�5��DW�������
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���� )LQDOO\�� 6W�� 3DXO� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW� UHIXVHG� WR

DGPLW�HYLGHQFH�RI� WKH�SUHPLXP�SDLG�E\�%LUWK�&HQWHU�� �6W��3DXO¶V� VRXJKW� WR

HVWDEOLVK�WKDW�LW�DFWHG�LQ�JRRG�IDLWK�EHFDXVH�LW�H[SHQGHG�URXJKO\�ILYH�PLOOLRQ

GROODUV� WR� GHIHQG� DQG� LQGHPQLI\� %LUWK� &HQWHU� LQ� H[FKDQJH� IRU� D� WZR

WKRXVDQG�� IRXU� KXQGUHG� DQG� ILIW\�VHYHQ� GROODU� LQVXUDQFH� SUHPLXP�� � :H

GLVDJUHH�

���� $�WULDO�FRXUW�PD\�H[FOXGH�HYLGHQFH�WKDW�LV�LUUHOHYDQW���%XUFK�Y��6HDUV�

5RHEXFN�DQG�&R�������$��G�����������3D�6XSHU�������� �FLWLQJ�/HZLV�Y�

0HOORU�� ���� $��G� ���� �3D�6XSHU�� �������� � :H� KROG� WKDW� %LUWK� &HQWHU¶V

OLDELOLW\� LQVXUDQFH� SUHPLXP� KDV� QR� EHDULQJ� RQ� WKH� ULJKWV� DQG� REOLJDWLRQV

HVWDEOLVKHG�XQGHU�WKH�LQVXUDQFH�SROLF\�DQG�WKH�LVVXHV�SUHVHQWHG�LQ�WKLV�FDVH�

$Q\�GLVFUHSDQF\�EHWZHHQ�WKH�SUHPLXP�FKDUJHG�DQG�WKH�DPRXQW�RI�LQVXUDQFH

SXUFKDVHG� LV� D� IDFW� LQKHUHQW� LQ� WKH� QDWXUH� RI� WKH� LQVXUDQFH� EXVLQHVV� DQG

RXJKW�QRW� WR�EH� ODWHU�XVHG�DJDLQVW�WKH� LQVXUHG�ZKHUH� LW� LV� WKH� LQVXUHU�ZKR

VHWV�WKH�DPRXQW�RI�WKH�SUHPLXP���7KH�GLVFUHSDQF\�EHWZHHQ�WKH�DPRXQW�RI

WKH�SUHPLXP�SDLG�E\�%LUWK�&HQWHU�DQG�WKH�DPRXQW�XOWLPDWHO\�SDLG�E\�6W��3DXO

LV�DOVR�LUUHOHYDQW�LQ�WKLV�FRQWH[W�EHFDXVH�6W��3DXO�KDG�WKH�RSSRUWXQLW\�WR�SD\

PXFK�OHVV�RQ�WKH�FODLP���,Q�IDFW��LQ�WKH�FRQWH[W�RI�D�ZURQJIXO�UHIXVDO�WR�VHWWOH

FDVH�� WKH� GLVFUHSDQF\� EHWZHHQ� WKH� DPRXQW� RI� WKH� SUHPLXP� SDLG� DQG� WKH

DPRXQW�XOWLPDWHO\�SDLG�E\�6W��3DXO�PD\�KDYH�MXVW�DV�HDVLO\�ZRUNHG�DJDLQVW

6W��3DXO��PDNLQJ�6W��3DXO�DSSHDU�IRROLVK�LQ�WKH�H\HV�RI�WKH�MXU\�� �7KXV��WKH

WULDO� FRXUW� SURSHUO\� SUHFOXGHG� DGPLVVLRQ� RI� WKH� SUHPLXP� SDLG� E\� %LUWK



-�$��������

������

&HQWHU��DV�LW�ZDV�LUUHOHYDQW�WR�WKH�GLVSRVLWLRQ�RI�WKH�LVVXHV�SUHVHQWHG�LQ�WKLV

FDVH�

���� %DVHG�XSRQ�WKH�IRUHJRLQJ�DQDO\VLV��ZH�UHYHUVH�WKH�WULDO�FRXUW¶V�RUGHU�

ZKLFK�JUDQWHG�-�1�2�9��LQ�IDYRU�RI�6W��3DXO�DQG�UHLQVWDWH�WKH�MXU\¶V�YHUGLFW�LQ

IDYRU� RI� %LUWK� &HQWHU�� � :H� UHPDQG� WKLV� FDVH� WR� WKH� WULDO� FRXUW� IRU� D

GHWHUPLQDWLRQ�RI�%LUWK�&HQWHU¶V�HQWLWOHPHQW�WR�LQWHUHVW��UHDVRQDEOH�DWWRUQH\¶V

IHHV�DQG�FRVWV�SXUVXDQW�WR����3D�&�6�$���������

���� 5HYHUVHG� DQG� UHPDQGHG� ZLWK� LQVWUXFWLRQV� IRU� IXUWKHU� SURFHHGLQJV�

-XULVGLFWLRQ�LV�UHOLQTXLVKHG�


