
-��$��������
�����3$�6XSHU����

*(5$/',1(�*��%86&+�
�����$SSHOOHH

Y�

&215$'�+��%86&+��65��
�����$SSHOODQW

�
�
�
�
�
�
�

������,1�7+(�683(5,25�&2857�2)�
��������3(116</9$1,$

������1R�������+DUULVEXUJ�����
������1R�������+DUULVEXUJ�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�-XQH���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HUNV�&RXQW\�

&LYLO�1RV�����������DQG�����������

%()25(� &$9$1$8*+��($.,1�DQG�2/6=(:6.,��--�
3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG��������

23,1,21�%<�($.,1��-�� )LOHG���-XQH��������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG�������

���
&RQUDG�%XVFK�ILOHG�D�WLPHO\�DSSHDO�
WU\LQJ�WR�DYRLG�D�SUH�PDULWDO�GHDO
ZKLFK�VD\V�DSSHOOHH�QHHG�QRW�SD\�KLP�VXSSRUW�
KH�EULQJV�KLV�FDVH��SURSHUO\��EHIRUH�WKLV�&RXUW�
���
+H�VHHNV�WR�UHYHUVH�WKH�DOOHJHG�PLVFDUULDJH
RI�HQIRUFLQJ�WKH�FRQWUDFW�KH�VLJQHG�HUH�WKH�PDUULDJH�
%HIRUH�ZH�DGGUHVV�KRZ�KH�JULQGV�WKLV�D[�
ZH�VHW�RXW�WKH�WULDO�FRXUW¶V�ILQGLQJV�RI�IDFWV�

7KLV�PDWWHU�FRPHV�EHIRUH�WKH�&RXUW�RQ�0U��%XVFK¶V��KHUHLQDIWHU
³+XVEDQG´��3HWLWLRQ�IRU�6SHFLDO�5HOLHI�WR�GHFODUH�WKH�SDUWLHV¶�3UH�
1XSWLDO�$JUHHPHQW�LQYDOLG���0UV��%XVFK��KHUHLQDIWHU�³:LIH´��ILOHG
D� &RPSODLQW� LQ� 'LYRUFH� DQG� +XVEDQG� ILOHG� D� FRXQWHUFODLP
FRQWDLQLQJ� FODLPV� IRU� HTXLWDEOH� GLVWULEXWLRQ�� $3/�� DQG� DOLPRQ\�
:LIH�ILOHG�DQ�DQVZHU�WR�WKH�FRXQWHUFODLP�DQG�UDLVHG�DV�D�GHIHQVH
WKH�3UH�1XSWLDO� $JUHHPHQW� EHWZHHQ� WKH�SDUWLHV�� � +XVEDQG� DOVR
ILOHG� D� &RPSODLQW� IRU� 6XSSRUW�� DQG� DJDLQ�� :LIH� DQVZHUHG� DQG
UDLVHG�WKH�GHIHQVH�RI�WKH�3UH�1XSWLDO�$JUHHPHQW���$W�WKH�UHTXHVW
RI�FRXQVHO��WKH�PDWWHU�ZDV�GHFLGHG�RQ�GHSRVLWLRQ�WHVWLPRQ\�DQG
DUJXPHQW�ZLWKRXW�KHDULQJ�

+XVEDQG� UHTXHVWHG� WKH� 3UH�1XSWLDO� $JUHHPHQW� LQ� RUGHU� WR
SURWHFW�ZLIH�IURP�KLV�HQFURDFKLQJ�XSRQ�KHU�HVWDWH���+XVEDQG�ZDV
IDPLOLDU�ZLWK�WKH�FRQFHSW�RI�SUH�QXSWLDO�DJUHHPHQWV�EHFDXVH�KH
KDG� VXFK� DQ� DJUHHPHQW� ZLWK� KLV� SUHYLRXV� ZLIH�� � :LIH�� RQ� WKH
RWKHU� KDQG�� ZDV� QRW� IDPLOLDU� ZLWK� SUH�QXSWLDO� DJUHHPHQWV
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EHFDXVH�VKH�QHYHU�KDG�RQH���)XUWKHUPRUH��VKH�KDG�QHYHU�EHHQ
WKURXJK�D�GLYRUFH�
2Q� 'HFHPEHU� ���� ����� WKH� SDUWLHV� H[HFXWHG� WKHLU� 3UH�1XSWLDO
$JUHHPHQW�� � 7KH� $JUHHPHQW� ZDV� H[HFXWHG� LQ� D� EDQN� LQ
5REHVRQLD�� DQG� ZDV� ZLWQHVVHG� E\� WZR� EDQN� HPSOR\HHV�
([HFXWLRQ�RI�WKH�$JUHHPHQW�FDPH�RQO\�DIWHU�HDFK�SDUW\�KDG�WKH
EHQHILW�RI�LQGHSHQGHQW�OHJDO�DGYLFH���)XUWKHUPRUH��DW�WKH�WLPH�RI
WKH� H[HFXWLRQ�� WKH� SDUWLHV� H[FKDQJHG� ILQDQFLDO� GLVFORVXUH
VWDWHPHQWV�WKDW�ZHUH�WR�EH�DWWDFKHG�WR� WKH�$JUHHPHQW�EXW�� IRU
ZKDWHYHU� UHDVRQ�� ZHUH� QRW� VR� DWWDFKHG�� � 7KHVH� GLVFORVXUH
VWDWHPHQWV� ZHUH� SUHSDUHG� SULRU� WR� WKH� H[HFXWLRQ� RI� WKH
$JUHHPHQW�DQG�ZHUH�EDVHG�RQ�WKH�SDUWLHV¶�SHUVRQDO�NQRZOHGJH�

7KH�ILQDQFLDO�GLVFORVXUH�VWDWHPHQWV�ZHUH�H[FKDQJHG�EHWZHHQ�WKH
SDUWLHV� DW� RU� EHIRUH� WKH� WLPH� RI� WKH� H[HFXWLRQ� RI� WKH
$JUHHPHQW�>�@� � ,Q� KLV� GHSRVLWLRQ� WHVWLPRQ\�� +XVEDQG� WHVWLILHG
WKDW�KH�GLG�QRW�NQRZ�IRU�VXUH�KRZ�:LIH�FDPH�WR�KDYH�D�FRS\�RI
KLV� VWDWHPHQW�� EXW� LW� ZDV� SRVVLEOH� WKDW� $WWRUQH\� :LOOLDP� )RUU\
PDGH� D� FRS\� RI� KLV� VWDWHPHQW� DQG� JDYH� LW� WR� :LIH�� � +H� DOVR
WHVWLILHG�WKDW�KH�GLG�QRW�FDUH�WR�KDYH�D�FRS\�RI�:LIH¶V�VWDWHPHQW
EHFDXVH� KH� IHOW� WKDW� KH� XQGHUVWRRG� ZKDW� LW� VDLG�� � +H� ZDV� QRW
SHUVRQDOO\�DZDUH�RI�DQ\�SDUWLFXODU�LWHPV�QRW�GLVFORVHG���+H�VDLG�
³VKH� LV� YHU\� SUHFLVH�� YHU\� JRRG�´� ZKHQ� LW� FRPHV� WR� VXFK
PDWWHUV��

���
7KHVH�IDFWXDO�ILQGLQJV�DUH�QRW�LQ�GLVSXWH��
LW�LVQ¶W�WKH�IDFWV�DSSHOODQW�ZDQWV�WR�UHIXWH�
,W¶V�WKH�OHJDO�FRQFOXVLRQV�KH�ZRXOG�KDYH�XV�HVFKHZ�
DQG�WKHUHIRUH�%XVFK�VHWV�IRUWK�IRU�UHYLHZ�

�� :KHWKHU� D� SUH�QXSWLDO� DJUHHPHQW� ZKLFK� LQGLFDWHV� WKDW
ILQDQFLDO� GLVFORVXUHV� ZRXOG� EH� DWWDFKHG�� EXW� DUH� QRW
DWWDFKHG��FRQVWLWXWHV�IXOO�DQG�IDLU�GLVFORVXUH"

�� :KHWKHU�D�KDQGZULWWHQ�VWDWHPHQW��SXUSRUWHG� WR�EH�:LIH¶V
PLVVLQJ� ILQDQFLDO� GLVFORVXUH�� FDQ� EH� FRQVWUXHG� WR� EH� IXOO
DQG� IDLU� GLVFORVXUH� RI� :LIH¶V� SUH�PDULWDO� HVWDWH� LI� LW� �$�
VXEVWDQWLDOO\�XQGHUYDOXHV�YDULRXV�DVVHWV���%��FRQWDLQV�VWDOH
YDOXDWLRQ� GDWHV�� DQG� �&�� SURYLGHV� RQO\� D� JHQHUDO
GHVFULSWLRQ�RI�VWRFN�DVVHWV�ZLWKRXW�LQGLFDWLQJ�WKH�YDOXHV�RI
WKHVH�DVVHWV�RU�WRWDO�YDOXH�RI�WKH�VWRFN�DFFRXQW�DQG�IDLOV�WR
PHQWLRQ�FHUWDLQ�DVVHWV"

                    
��7ULDO�&RXUW�2SLQLRQ����������DW������IRRWQRWH�RPLWWHG��
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1R�ORQJHU�OLYLQJ�LQ�PDULWDO�EOLVV�
%XVFK�VD\V�WKH�MXGJH�ZDV�UHYHUVLEO\�DPLVV
IRU�QRW�RYHUWXUQLQJ�WKH�SUH�QXS�KH�VLJQHG
EHIRUH�KH�DQG�KLV�EULGH�KDG�WKHLU�OLYHV�LQWHUWZLQHG�
���
2XU�VWDQGDUG�RI�UHYLHZ�LV�D�QDUURZ�RQH��±
LV�WKHUH�DQ�DEXVH�RI�GLVFUHWLRQ�LQ�ZKDW�ZDV�GRQH"
:DV�WKHUH�DQ�HUURU�LQ�WKH�ODZ¶V�DSSOLFDWLRQ�
RU�LV�WKLV�DSSHDO�PHUH�ILQDQFLDO�IUXVWUDWLRQ"
���
$SSHOODQW¶V�PLQG�PD\�UHSRVH�TXLWH�FRQWHQWHG
IRU�KLV�DUJXPHQWV�KDYH�EHHQ�YHU\�DEO\�SUHVHQWHG�
EXW�ZKLOH�ERWK�KLV�LVVXHV�DUH�YHU\�ZHOO�WDNHQ�
WKHLU�SUHPLVH��ZKLOH�DUJXDEOH��ZH�PXVW�ILQG�PLVWDNHQ�
���
$�SUH�QXS¶V�D�FRQWUDFW��DQG�WKH�SDUWLHV�DUH�ERXQG
WR�KRQRU�LWV�WHUPV�LI�GLVFORVXUH�LV�IRXQG
WR�LQFOXGH�IDLU�UHFLWDO�RI�ZKDW�HDFK�RQH¶V�JRW�
EHIRUH�LW¶V�SXW�LQWR�WKH�PDULWDO�SRW�
���
)XOO�DQG�IDLU�WKH�GLVFORVXUH�PXVW�EH�
IUHH�RI�IUDXG�RU�GLVKRQHVW\�
2I�WKLV�WKH�SDUWLHV�KDG�WR�DJUHH
DQG�VHW�WKLV�RXW�LQ�SDUDJUDSK�WKUHH�

7KH� SDUWLHV� KDYH� PDGH� WR� HDFK� RWKHU� D� IXOO� DQG� FRPSOHWH
GLVFORVXUH� RI� WKH�QDWXUH�� H[WHQW� DQG� SUREDEOH� YDOXH� RI� DOO� WKHLU
SURSHUW\�DQG�HVWDWH�

���
$V�WKH�FRQWUDFW�SURYLGHV�VXFK�GLVFORVXUH�RFFXUUHG
LW�IDOOV�RQ�DSSHOODQW�WR�GR�PRUH�WKDQ�GHPXU�
KH¶V�QRZ�JRW�WKH�EXUGHQ�WR�SURYH�RWKHUZLVH
E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��QRW�VXUPLVH��

����
7KH�WULDO�FRXUW�LQ�PDNLQJ�LWV�WKRXJKWIXO�GHFLVLRQ
ORRNHG�ILUVW�WR�WKH�WHVWLPRQLDO�GHSRVLWLRQ�

                    
� /DXGLJ� Y�� /DXGLJ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������FLWDWLRQV
RPLWWHG��

��6LPHRQH�Y��6LPHRQH������$��G�����������3D��������
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LQ�ZKLFK�%XVFK�DGPLWWHG�GLVFORVXUH�ZDV�PDGH�±
ERWK�KH�DQG�KLV�EULGH�KDG�D�VFKHGXOH�WR�WUDGH�
����
$QG�WUDGH�WKHP�WKH\�GLG��WKRXJK�WKH\�ZHUH�QRW�DSSHQGHG
WR�WKH�FRQWUDFW�ZKRVH�WHUPV�UHPDLQHG�XQDPHQGHG�
%XW�FOHDUO\�DSSHOODQW�ZDV�JLYHQ�WKH�FKDQFH
WR�UHYLHZ�KHUV��EXW�FKRVH�QRW�WR�JLYH�LW�D�JODQFH�
����
7KH�ILUVW�LVVXH�DSSHOODQW�KDV�DUWIXOO\�KDWFKHG
UHOLHV�RQ�WKH�IDFW�QR�GLVFORVXUHV�DWWDFKHG�
7KH�SUH�QXS�VD\V�RWKHUZLVH��ZKLFK�DSSHOODQW�FRQWHQGV
PHDQV�GLVFORVXUH�LV�QRW�DV�WKH�FRQWUDFW�GHPDQGV�
����
%XVFK�FODLPV�QRQ�DWWDFKPHQW�PHDQV�KHU�FRPSLODWLRQ
ZDV�ODFNLQJ�LQ�FRQWUDFWXDO�LQWHJUDWLRQ
PDNLQJ�WKH�FRQWUDFW�YRLGDEOH�QRZ�
WKLV�LV�D�FRQFOXVLRQ�ZH�FDQQRW�DOORZ�
����
%XVFK�ZDVQ¶W�FRQFHUQHG�DERXW�KLV�ILDQFHH¶V�SRVVHVVLRQV
IRU�KH�NQHZ�KHU�SUHFLVLRQ�ZDV�QHDU�WR�REVHVVLRQ�
KHU�VXPPDUL]DWLRQ�ZRXOG�EH�FOHDU�DQG�SUHFLVH�
VR�KH�FKRVH�QRW�WR�UHDG�LW��GHVSLWH�FRXQVHO¶V�DGYLFH�
����
:KHQ�RIIHUHG�WKH�FKDQFH�WR�ORRN�DW�KHU�HVWDWH
%XVFK�GHFOLQHG��ZKLFK�VHWWOHV�WKLV�LVVXH¶V�IDWH�
%\�GRLQJ�VR��KH�ZDLYHG�DWWDFKLQJ�WKH�OLVW�±
WKH�UHIHUHQFH�WR�H[KLELWV�QHHG�QRW�HYHQ�H[LVW�
����
7KH�LVVXH�LV�IDLUQHVV��ZHUH�WKLQJV�IXOO\�GLVFORVHG"
&OHDUO\�KHU�DVVHWV�ZHUH�FRPSOHWHO\�H[SRVHG�
VR�HQIRUFLQJ�WKH�FRQWUDFW�ZH�FDQQRW�SURKLELW
IRU�PHUH�ZDQW�RI�D�VWDSOH�DWWDFKLQJ�DQ�H[KLELW�
����
:LIH�OLVWHG�DOO�KHU�VWRFNV�DQG�RWKHU�SURSHUW\�
DQG�HVWLPDWHG�ZKDW�WKHLU�YDOXH�PLJKW�EH�
1RZ�KH�VD\V�KHU�ILJXUHV�ZHUH�VWDOH�DQG�WRR�ORZ�
WKHLU�ZRUWK�ZDV�PXFK�KLJKHU��DQG�KH¶G�WKH�ULJKW�WR�NQRZ�
����
7KLV�LV�WUXH�LQ�VR�IDU�DV�KLV�UHDVRQLQJ�JRHV�
EXW�WKLV�ULJKW�ZDV�ZDLYHG��WKH�PRPHQW�KH�FKRVH
QRW�WR�ORRN�DW�KHU�DVVHWV��LQ�KLV�EOLVVIXO�FRQGLWLRQ
KH�QHYHU�UHOLHG�RQ�WKH�OLVW¶V�FRPSRVLWLRQ�
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����
+HU�OLVWLQJ�RI�VWRFNV�DQG�DOO�WKH�VKDUHV�KHOG
ZDV�RQ�KHU�GLVFORVXUH��DQG�+XVEDQG�FRXOG�WHOO
ZKDW�WKH\�ZHUH�ZRUWK��LI�KH�UHDOO\�FDUHG�
E\�RSHQLQJ�WKH�SDSHU�WR�VHH�KRZ�WKH\�IDUHG�
����
7KLV�FRQWUDVWV�ZLWK�WKH�(EHUVROH�IDFWV�

DV�RXU�FDVH�KDV�VRPHWKLQJ�WKDW�(EHUVROH�ODFNV�
7KHUH��D�FDWFK�DOO�SKUDVH�OXPSHG�DOO�WKH�PDQ\
³ILQDQFLDO�DVVHWV´�RI�WKH�PDUULDJH��³LI�DQ\´�
����
7KLV�DJJUHJDWLRQ�ZDV�WRR�YDJXH�WR�EH�IDLU�
DV�RQH�FRXOGQ¶W�WHOO�ZKDW�DVVHWV�ZHUH�WKHUH�
1R�PDWWHU�KRZ�PXFK�0U��%XVFK�PD\�LPSORUH�XV
WKLV�LVQ¶W�WKH�VDPH�DV�WKH�FRQWUDFW�EHIRUH�XV�
����
,Q�RXU�FDVH�WKH�DVVHWV�ZHUH�DOO�FOHDUO\�VKRZQ�
E\�WKH�IXOO�OLVW�RI�KROGLQJV�0UV��%XVFK�WKHQ�RZQHG�
6R�DSSHOODQW¶V�UHOLDQFH�RQ�WKH�(EHUVROH�FDVH�
ZKLOH�XQGHUVWDQGDEOH��QRQHWKHOHVV�LV�PLVSODFHG��

����
%XVFK�KDG�EHHQ�PDUULHG�EHIRUH��VR�KH�NQHZ
ZKDW�D�SUH�QXSWLDO�FRQWUDFW¶V�LQWHQGHG�WR�GR�
ZKHQ�WDNLQJ�WKLV�ZLIH���KH¶G�EHHQ�ZHG�WZLFH�EHIRUH��
LW¶V�FHUWDLQ�DSSHOODQW�NQHZ�ZKDW�ZDV�WKH�VFRUH�
����
+H¶G�KDG�D�SUH�QXS�ZLWK�KLV�SUHYLRXV�ZLIH�
DQG�VRXJKW�WR�DYRLG�DQ\�PLVFKLHI�RU�VWULIH
E\�DVNLQJ�KLV�EULGH�IRU�D�SUH�QXS�KLPVHOI�

                    
��(EHUVROH�Y��(EHUVROH������$��G������3D��6XSHU��������

��6HH�+HVV� Y��+HVV�� ���� $��G������ ���� �3D�� 6XSHU�� ������ �IXOO� DQG� IDLU
GLVFORVXUH�UHTXLUHV�D�³UHDVRQDEOH�HVWLPDWH�RI� WKH�ZRUWK�RI� WKH�DVVHWV�PXVW
EH�DWWHPSWHG�VR�WKDW�WKH�JHQHUDO� ILQDQFLDO� UHVRXUFHV�RI� WKH�SDUWLHV�DUH�QRW
REVFXUHG´���VHH�DOVR�*XOD�Y��*XOD������$��G�����������3D��6XSHU�������
�IXOO�DQG�IDLU�GLVFORVXUH�GRHV�QRW� UHTXLUH�GLVFORVXUH�RI� WKH�H[DFW�DPRXQW�RI
SDUW\¶V� DVVHWV�� EXW� HQRXJK� WR� DOORZ� LQWHQGHG� SDUW\� WR� PDNH� LQIRUPHG
GHFLVLRQ��
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WR�DOORZ�KHU�WR�LQVXODWH�SHUVRQDO�ZHDOWK�

����
7KH\�ZDQWHG�WR�PDUU\��WKHLU�OLYHV�WR�HQKDQFH�
QRW�IRU�WKH�GROODUV�±�LW�ZDV�IRU�URPDQFH�
:KHQ�WKH\�VDLG�³,�GR�´�KDG�WKHLU�ZHGGLQJ�GD\�NLVV�
LW�ZDV�QRW�DERXW�PRQH\�±�RQO\�PDULWDO�EOLVV�
����
7KH�WULDO�FRXUW�VR�OHDUQHG�ZDV�OHG�WR�FRQFOXGH
WKDW�DSSHOODQW�RQO\�VHHNV�WR�XQGR
WKDW�ZKLFK�KH�ZDQWHG�EDFN�LQ��¶���
D�GHDO�ZKLFK�FOHDUO\�KH�IDQFLHV�QR�PRUH�
����
%XW�D�GHDO�LV�D�GHDO��LI�IDLUO\�XQGHUWDNHQ�
DQG�ZH�ILQG�GLVFORVXUH�ZDV�IDLU�DQG�XQVKDNHQ�
$SSHOODQW�PD\�VKXQ�WKDW�PDGH�RQFH�XSRQ�D�WLPH�
EXW�KLV�DSSHDO�PXVW�IDLO��ODFNLQJ�UHDVRQ��LI�QRW�UK\PH��

���� 2UGHU�DIILUPHG�


