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��� 6DQGUD�&RXFK��DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�LPSRVHG�E\�WKH

&RXUW� RI� &RPPRQ� 3OHDV� RI� &HQWUH� &RXQW\� DIWHU� KHU� FRQYLFWLRQV� RI

LQWHUIHUHQFH� ZLWK� WKH� FXVWRG\� RI� D� FKLOG�� FRQFHDOLQJ� WKH� ZKHUHDERXWV� RI� D

FKLOG��EXUJODU\�DQG�FULPLQDO�WUHVSDVV���:H�DIILUP�

��� 7KH� QDWXUH� RI� WKH� FODLPV� SUHVHQWHG� IRU� RXU� UHYLHZ� QHFHVVLWDWH� D

GHWDLOHG� GHVFULSWLRQ� RI� WKH� IDFWXDO� DQG� SURFHGXUDO� KLVWRU\� RI� WKH� FDVH�

$SSHOODQW�DQG�0DUN�&DPSEHOO�DUH�WKH�SDUHQWV�RI�D�GDXJKWHU��9�&���ZKR�ZDV

ERUQ�RXW�RI�ZHGORFN�RQ�1RYHPEHU������������9�&��KDV�EHHQ�WKH�VXEMHFW�RI�D

ORQJ� DQG� FRQWHQWLRXV� FXVWRG\� EDWWOH�� ZKLFK� EHJDQ� LQ� 6HSWHPEHU� RI� ����

ZKHQ� 0U�� &DPSEHOO� ILOHG� IRU� SDUWLDO� FXVWRG\� LQ� +XQWLQJGRQ� &RXQW\�� � $IWHU

����������������������������������

�� 7KH� FDSWLRQ� DV� LW� DSSHDUV� LQ� WKLV� DSSHDO� LGHQWLILHV� DSSHOODQW� DV� ³6DQGUD
&RXFK�´� � +RZHYHU�� ZH� QRWH� WKDW� DSSHOODQW¶V� QDPH� DV� LW� DSSHDUV� RQ� PRVW
GRFXPHQWV�WKURXJKRXW�WKH�UHFRUG�LV�³6DQGUD�&RXFK�&ROOLQV�´



-��$��������

�����

DSSHOODQW� IDLOHG� WR� DSSHDU� IRU� D� FXVWRG\� KHDULQJ� LQ� 2FWREHU� RI� ������ WKH

+XQWLQJGRQ� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV� HQWHUHG� DQ� RUGHU� DZDUGLQJ

WHPSRUDU\�OHJDO�DQG�SK\VLFDO�FXVWRG\�WR�0U��&DPSEHOO���'HVSLWH�WKH�FXVWRG\

RUGHU� DQG� WZR� VXEVHTXHQW� KHDULQJV� ZKLFK� UHVXOWHG� LQ� RUGHUV� WR� UHOLQTXLVK

FXVWRG\�� DSSHOODQW� IDLOHG� WR� WXUQ� WKH� FKLOG� RYHU� WR� 0U�� &DPSEHOO� XQWLO� WKH

SROLFH�LQWHUYHQHG�RQ�'HFHPEHU������������6XEVHTXHQWO\��DSSHOODQW�DQG�0U�

&DPSEHOO� UHDFKHG� D� YROXQWDU\� VWLSXODWLRQ�� DGRSWHG� E\� FRXUW� RUGHU� RQ

)HEUXDU\����� ������ DOORZLQJ�DSSHOODQW� WR� YLVLW�ZLWK� WKH� FKLOG� DW� DSSHOODQW¶V

PRWKHU¶V� UHVLGHQFH� LQ�+XQWLQJGRQ�&RXQW\�SHQGLQJ�DQRWKHU�FXVWRG\�KHDULQJ

VHW�IRU�-XQH�RI������

��� 2Q� $SULO� ���� ������ IROORZLQJ� D� VFKHGXOHG� YLVLW� ZLWK� 9�&��� DSSHOODQW

IDLOHG�WR�UHWXUQ�WKH�FKLOG�WR�0U��&DPSEHOO���,QVWHDG��DSSHOODQW�UHPRYHG�9�&�

WR� 3KLODGHOSKLD�� � $� KHDULQJ� RQ� 0U�� &DPSEHOO¶V� SHWLWLRQ� WR� ILQG� DSSHOODQW� LQ

FRQWHPSW� RI� WKH� FXVWRG\� DJUHHPHQW� ZDV� VFKHGXOHG� IRU� 0D\� ��� �����

$SSHOODQW�GLG�QRW�DSSHDU�DW�WKLV�KHDULQJ�DQG�D�EHQFK�ZDUUDQW�ZDV�LVVXHG�IRU

KHU�DUUHVW���$QRWKHU�FXVWRG\�KHDULQJ�ZDV�VFKHGXOHG�IRU�-DQXDU\����������IRU

ZKLFK� DSSHOODQW� ZDV� RUGHUHG� WR� DWWHQG� DQG� SURGXFH� 9�&�� � $SSHOODQW� GLG

QHLWKHU���7KH�KHDULQJ�SURFHHGHG�LQ�KHU�DEVHQFH�DQG��RQ�$SULO�����������WKH

+XQWLQJGRQ�&RXQW\�&RXUW�HQWHUHG�D� ILQDO�RUGHU�DZDUGLQJ�SULPDU\� OHJDO�DQG

SK\VLFDO�FXVWRG\�RI�9�&��WR�0U��&DPSEHOO��

����������������������������������

��7KLV�FXVWRG\�RUGHU�ZDV�DSSHDOHG�E\�DSSHOODQW�DQG�DIILUPHG�E\�WKLV�FRXUW�DW
���+%*��� RQ�'HFHPEHU� ���� ������ � 5HDUJXPHQW� ZDV� VRXJKW� DQG� GHQLHG�
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��� 2Q� 0DUFK� ��� ������ DSSHOODQW� ZDV� ORFDWHG� E\� 6WDWH� 3ROLFH� LQ

3KLODGHOSKLD�DQG�DUUHVWHG�RQ�WKH�+XQWLQJGRQ�&RXQW\�EHQFK�ZDUUDQW�RI�0D\�

�����DQG�9�&��ZDV�UHWXUQHG�WR�KHU�IDWKHU���$SSHOODQW�ZDV�WKHQ�FKDUJHG�ZLWK

LQWHUIHUHQFH�ZLWK�WKH�FXVWRG\�RI�D�FKLOG�DQG�FRQFHDOPHQW�RI�WKH�ZKHUHDERXWV

RI�D�FKLOG���$SSHOODQW�ZDV�JUDQWHG�EDLO�DQG�D�SUHOLPLQDU\�KHDULQJ�ZDV�VHW�IRU

0D\������������$SSHOODQW�IDLOHG�WR�DSSHDU�IRU�WKH�SUHOLPLQDU\�KHDULQJ�RQ�WKH

+XQWLQJGRQ�&RXQW\�FKDUJHV�DQG�DQRWKHU�EHQFK�ZDUUDQW�ZDV� LVVXHG� IRU�KHU

DUUHVW�

��� 6RPHWLPH� GXULQJ� WKH� QLJKW� RI� -XQH� ����� ������ DSSHOODQW� GURYH� IURP

3KLODGHOSKLD�WR�&HQWUH�&RXQW\��ZKHUH�0U��&DPSEHOO�DQG�WKH�FKLOG�ZHUH�OLYLQJ�

EURNH�LQWR�0U��&DPSEHOO¶V�UHVLGHQFH�DQG�WRRN�WKH�FKLOG�EDFN�WR�3KLODGHOSKLD�

7KH� IROORZLQJ� GD\�� VKH� VHQW� D� IDFVLPLOH� WR�0U�� &DPSEHOO¶V� DWWRUQH\� VWDWLQJ

WKDW�VKH�KDG�PRYHG�IURP�KHU�3KLODGHOSKLD�UHVLGHQFH�DQG�QR�DWWHPSW�VKRXOG

EH�PDGH�WR�ILQG�WKH�FKLOG���6RPHWLPH�ODWHU��DSSHOODQW�UHWXUQHG�ZLWK�9�&��WR

KHU�SUHYLRXV�UHVLGHQFH�LQ�3KLODGHOSKLD�DQG�ZDV�ORFDWHG�WKHUH�DQG�DUUHVWHG�E\

6WDWH�3ROLFH�LQ�-XO\�RI������RQ�WKH�+XQWLQJGRQ�&RXQW\�EHQFK�ZDUUDQW�RI�0D\�

�������8SRQ�KHU�UHWXUQ�WR�+XQWLQJGRQ�&RXQW\��DSSHOODQW�ZDV�FKDUJHG�ZLWK

'HIDXOW� LQ� 5HTXLUHG� $SSHDUDQFH�� ZKLFK� ZDV� FRQVROLGDWHG� ZLWK� WKH� RWKHU

+XQWLQJGRQ�&RXQW\�FKDUJHV�IRU�WKH�SXUSRVHV�RI�WULDO�

�������������������������������������������������������������������������������������������������������������

7KHUHDIWHU��DSSHOODQW�VRXJKW�DOORFDWXU�WR�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD
DW� ����0�'�$OORF�'NW�����ZKLFK�ZDV� GHQLHG� E\� D�SHU� FXULXP� 2UGHU� RI� WKDW
FRXUW�GDWHG�2FWREHU���������
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��� :KHQ� &HQWUH� &RXQW\� DXWKRULWLHV� ZHUH� PDGH� DZDUH� RI� DSSHOODQW¶V

DSSUHKHQVLRQ��VKH�ZDV�DUUDLJQHG�RQ� WKH�FKDUJHV�ZKLFK�DUH�DW� LVVXH� LQ� WKLV

DSSHDO�� LQWHUIHUHQFH� ZLWK� WKH� FXVWRG\� RI� D� FKLOG� DQG� FRQFHDOPHQW� RI� WKH

ZKHUHDERXWV�RI�D�FKLOG�VWHPPLQJ�IURP�WKH�EUHDN�LQ�DQG�UHPRYDO�RI�WKH�FKLOG

IURP�0U��&DPSEHOO¶V�UHVLGHQFH�RQ�-XQH������������

��� $SSHOODQW�ZDV� WULHG� RQ� WKH�+XQWLQJGRQ�&RXQW\� FKDUJHV�EHIRUH� D� MXU\

RQ� 0DUFK� ���� ������ DIWHU� ZKLFK� VKH� ZDV� FRQYLFWHG� RQO\� RI� 'HIDXOW� LQ

5HTXLUHG�$SSHDUDQFH���$W�QR�WLPH�GLG�DSSHOODQW�VXJJHVW�WKDW�VKH�ZLVKHG�WR

WU\�WKH�+XQWLQJGRQ�&RXQW\�FDVH�ZLWK�WKH�&HQWUH�&RXQW\�DFWLRQ�

��� ,Q� &HQWUH� &RXQW\�� DSSHOODQW� ZDV� LQLWLDOO\� UHSUHVHQWHG� E\� :D\QH

%UDGEXUQ��(VT���RI�WKH�&HQWUH�&RXQW\�3XEOLF�'HIHQGHUV�2IILFH���+HU�FDVH�ZDV

RULJLQDOO\� VFKHGXOHG� WR� EH� WULHG� LQ� 2FWREHU� RI� ������ � ,Q� WKH� IDOO� RI� �����

KRZHYHU�� DSSHOODQW� FKDQJHG� KHU� UHSUHVHQWDWLRQ� VHYHUDO� WLPHV� DQG� ILOHG

VHYHUDO�PRWLRQV���,Q�2FWREHU�RI�������DSSHOODQW�VRXJKW�DQG�ZDV�JUDQWHG�KHU

ILUVW�FRQWLQXDQFH�

��� ,Q�)HEUXDU\�7HUP�RI������� MXU\�VHOHFWLRQ�ZDV�VHW� WR�EHJLQ��KRZHYHU�

QHLWKHU� FRXQVHO� ZKRP� DSSHOODQW� FODLPHG� UHSUHVHQWHG� KHU� DW� WKDW� WLPH

DSSHDUHG�IRU�MXU\�VHOHFWLRQ�DQG�WKH�FRXUW�RUGHUHG�'DYLG�&URZOH\��(VT���RI�WKH

&HQWUH�&RXQW\�3XEOLF�'HIHQGHU�2IILFH�WR�DLG�DSSHOODQW�LQ�KHU�VHOHFWLRQ���7ULDO

ZDV�VHW�WR�EHJLQ�D�IHZ�GD\V�ODWHU���+RZHYHU��EHFDXVH�DSSHOODQW�FRQWLQXHG�WR

����������������������������������

��$SSHOODQW¶V� FULPLQDO� LQIRUPDWLRQ�ZDV� ODWHU� DPHQGHG� WR� LQFOXGH� FKDUJHV� RI
EXUJODU\�DQG�FULPLQDO�WUHVSDVV�
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PDLQWDLQ�WKDW�VKH�ZDV� UHSUHVHQWHG�E\�SULYDWH� FRXQVHO�� WKH�&RPPRQZHDOWK

VRXJKW� D� FRQWLQXDQFH� RI� WKH� WULDO� XQWLO� SULYDWH� FRXQVHO¶V� VWDWXV� FRXOG� EH

GHWHUPLQHG�� � 7ULDO� ZDV� FRQWLQXHG� WR� $SULO� 7HUP� RI� ������ � %RWK� QDPHG

GHIHQVH�FRXQVHO�VXEVHTXHQWO\�SHWLWLRQHG�WR�ZLWKGUDZ�DQG�ZHUH�H[FXVHG�IURP

UHSUHVHQWDWLRQ���$W�WKLV�SRLQW��DSSHOODQW�DGYLVHG�WKH�FRXUW�WKDW�VKH�ZLVKHG�WR

FRQWLQXH�SUR�VH��

���� ,Q�0DUFK�RI�������DSSHOODQW�ILOHG�SUR�VH�0RWLRQV�LQ�/LPLQH�DQG�D�0RWLRQ

WR�'LVPLVV��ZKLFK�ZHUH�GHQLHG�E\�WKH�WULDO�FRXUW�RQ�$SULO�����������2Q�$SULO

����������DSSHOODQW�DSSHDUHG�� DGYLVLQJ� WKH� FRXUW� WKDW� VKH�ZDV�XQGHUJRLQJ

KHDOWK� SUREOHPV� DQG� WKDW� VKH� KDG� FKDQJHG� KHU�PLQG� DQG� ZDQWHG� FRXQVHO

&URZOH\� WR� UHSUHVHQW� KHU�� � 2QFH� DJDLQ� VKH� VRXJKW� DQG� ZDV� JUDQWHG� D

FRQWLQXDQFH�

���� $SSHOODQW¶V�QH[W�VFKHGXOHG� WULDO�GDWH�ZDV� -XQH�������������� �2Q� WKH

PRUQLQJ�RI�-XQH�����KRZHYHU��DSSHOODQW�DGYLVHG�WKH�FRXUW�E\�IDFVLPLOH�WKDW

VKH� ZDV� LOO� DQG� ZRXOG� QRW� EH� DWWHQGLQJ� WKH� WULDO�� � 7KH� FRXUW� GLG� QRW

LPPHGLDWHO\� HQWHU� D� EHQFK�ZDUUDQW�� DIIRUGLQJ� DSSHOODQW� WKH� RSSRUWXQLW\� WR

YHULI\�KHU�PHGLFDO� FRQGLWLRQ�� �+RZHYHU��DIWHU�DSSHOODQW� IDLOHG� WR�DSSHDU� IRU

MXU\�VHOHFWLRQ�RQ�$XJXVW����������D�EHQFK�ZDUUDQW�ZDV�LVVXHG�IRU�KHU�DUUHVW�

���� &RXQVHO� &URZOH\� FRQWLQXHG� WR� ILOH�� DQG� WKH� WULDO� FRXUW� FRQWLQXHG� WR

HQWHUWDLQ�PRWLRQV�ILOHG�RQ�DSSHOODQW¶V�EHKDOI���$SSHOODQW¶V�ZKHUHDERXWV�ZHUH

XQGHWHUPLQHG� XQWLO� 0D\� ���� ������ ZKHQ� VKH� ZDV� DSSUHKHQGHG�� GLVJXLVHG

����������������������������������

��$SSHOODQW�LV�D�PHPEHU�RI�WKH�3HQQV\OYDQLD�EDU�
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ZLWK� D�ZLJ� DQG�D� FDQH��ZDLWLQJ�QHDU�9�&�¶V� EXV� VWRS� LQ� WKH� &HQWUH�&RXQW\

UHVLGHQWLDO� KRXVLQJ� GHYHORSPHQW�ZKHUH� 9�&�� DQG� KHU� IDWKHU� ZHUH� UHVLGLQJ�

$SSHOODQW�ZDV�LQFDUFHUDWHG�DQG�UHPDLQHG�VR�WKURXJK�WKH�WLPH�RI�WKLV�WULDO�

���� -XU\� VHOHFWLRQ� ZDV� KHOG� RQ� -XQH� ��� ������ DW� ZKLFK� WLPH� WKH� RQO\

DYDLODEOH� WULDO� GDWH� ZDV� ZLWKLQ� WKUHH� GD\V� RI� MXU\� VHOHFWLRQ�� � 7KH

&RPPRQZHDOWK�VRXJKW�DQG�ZDV�JUDQWHG�D�FRQWLQXDQFH�XQWLO�$XJXVW�7HUP�RI

������ � 2Q� -XQH� ���� DSSHOODQW�� WKURXJK� DWWRUQH\� &URZOH\�� ILOHG� DQRWKHU

2PQLEXV� 3UH�7ULDO�0RWLRQ�� IRU� WKH� ILUVW� WLPH� VHHNLQJ� WR� GLVPLVV� WKH� &HQWUH

&RXQW\� FKDUJHV� DV� YLRODWLYH� RI� FRPSXOVRU\� MRLQGHU� UXOHV�� � 7KH� 0RWLRQ� ZDV

EULHIHG��DUJXHG�DQG�GHQLHG�

���� $V�DSSHOODQW¶V�WULDO�GDWH�DSSURDFKHG��VKH�DJDLQ�EHJDQ�SXUVXLQJ�SUR�VH

HIIRUWV�� �2Q�-XO\�����������DSSHOODQW� ILOHG�SUR�VH�SUH�WULDO�PRWLRQV�ZLWK�WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�&HQWUH�&RXQW\�DVNLQJ�IRU�GLVPLVVDO�RI�WKH�FKDUJHV

DQG�D�QHZ�FXVWRG\�KHDULQJ��DV�ZHOO�DV�UHOHDVH�RQ�EDLO���7KHVH�PRWLRQV�ZHUH

GHQLHG� RQ� $XJXVW� ���� ������ � 7KDW� VDPH� GD\�� DSSHOODQW� DSSHDOHG� WKRVH

GHFLVLRQV� WR� WKLV� FRXUW�� �0HDQZKLOH�� RQ�$XJXVW� ��� ������ DSSHOODQW� IRUPDOO\

DGYLVHG�WKH�WULDO�FRXUW�WKDW�VKH�KDG�GHFLGHG�WR�SURFHHG�SUR�VH��ZLWK�DWWRUQH\

&URZOH\�WR�DGYLVH�KHU�RQ�ORFDO�UXOHV�DQG�SURFHGXUH�

���� $SSHOODQW�ZDV� ILQDOO\� WULHG� RQ� $XJXVW� ���� ������ � ,Q� DFFRUGDQFH� ZLWK

SUH�WULDO�UXOLQJV��WKH�WULDO�FRXUW�OLPLWHG�WKH�PDWWHUV�EHIRUH�WKH�MXU\�WR�WKRVH

HYHQWV� RFFXUULQJ� IURP� WKH� WLPH� WKDW�9�&��ZDV� UHWXUQHG� WR�0U�� &DPSEHOO� LQ
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0DUFK�RI������WKURXJK�WKH�GDWH�RI�WKH�&HQWUH�&RXQW\�EUHDN�LQ�DQG�UHPRYDO

RI�9�&��RQ�-XQH������������DQG�DSSHOODQW¶V�DSSUHKHQVLRQ�LQ�-XO\�RI������

���� )ROORZLQJ�WKH�WULDO��DSSHOODQW�ZDV�FRQYLFWHG�E\�WKH�MXU\�RI�DOO�FKDUJHV�

2Q�1RYHPEHU����������DSSHOODQW�ZDV�VHQWHQFHG�DV�IROORZV���RQ�WKH�EXUJODU\

FRQYLFWLRQ��LPSULVRQPHQW�IRU�D�WHUP�RI�����GD\V�WR����PRQWKV��ZLWK�FUHGLW

JLYHQ� IRU� ���� GD\V� VHUYHG�� DQG� RQ� WKH� FRQFHDOPHQW� RI� ZKHUHDERXWV� RI� D

FKLOG�FRQYLFWLRQ��ILYH�\HDUV�SUREDWLRQ��

���� &RXFK� DSSHDOV� WKH� MXGJPHQW� RI� VHQWHQFH�� UDLVLQJ� WKH� IROORZLQJ

TXHVWLRQV�IRU�RXU�UHYLHZ��
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��$SSHOODQW�ZDV�DOVR�RUGHUHG�WR�SD\�WKH�FRVWV�RI�SURVHFXWLRQ��VXSHUYLVLRQ�IHH
DQG�FRVWV�RI�LQFDUFHUDWLRQ��WR�XQGHUJR�DQ\�HYDOXDWLRQ�GHHPHG�QHFHVVDU\�DQG
DV�DUUDQJHG�E\�WKH�&HQWUH�&RXQW\�3UREDWLRQ�'HSDUWPHQW�DQG�WR�SDUWLFLSDWH
LQ� DQ\� WUHDWPHQW� DQG�RU� FRXQVHOLQJ� SURJUDPV� UHFRPPHQGHG� E\� VXFK
HYDOXDWLRQ�
��$SSHOODQW�LV�UHSUHVHQWHG�E\�DWWRUQH\�&URZOH\�LQ�WKLV�FRXQVHOHG�DSSHDO�
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$SSHOODQW¶V�%ULHI�DW�����

���� $SSHOODQW� ILUVW� FRQWHQGV� WKDW� WKH� FRPSXOVRU\� MRLQGHU� UXOH� RI� ��

3D�&�6�$�� ����� EDUV� WKH� &HQWUH� &RXQW\� WULDO� EHFDXVH� VKH� KDG� EHHQ

SUHYLRXVO\�DFTXLWWHG�RI�VLPLODU�FKDUJHV�LQ�+XQWLQJGRQ�&RXQW\���:H�GLVDJUHH�

6HFWLRQ�����SURYLGHV��LQ�SHUWLQHQW�SDUW��DV�IROORZV�

������ � :KHQ� SURVHFXWLRQ� EDUUHG� E\� IRUPHU
SURVHFXWLRQ�IRU�GLIIHUHQW�RIIHQVH

$OWKRXJK�D�SURVHFXWLRQ� LV� IRU� D� YLRODWLRQ� RI� D� GLIIHUHQW
SURYLVLRQ� RI� WKH� VWDWXWHV� WKDQ� D� IRUPHU� SURVHFXWLRQ� RU� LV
EDVHG� RQ� GLIIHUHQW� IDFWV�� LW� LV� EDUUHG� E\� VXFK� IRUPHU
SURVHFXWLRQ�XQGHU�WKH�IROORZLQJ�FLUFXPVWDQFHV�

�����7KH�IRUPHU�SURVHFXWLRQ�UHVXOWHG�LQ�DFTXLWWDO�RU�LQ
D� FRQYLFWLRQ� DV� GHILQHG� LQ� VHFWLRQ� ���� RI� WKLV� WLWOH
�UHODWLQJ� WR� ZKHQ� SURVHFXWLRQ� EDUUHG� E\� IRUPHU
SURVHFXWLRQ� IRU� WKH� VDPH� RIIHQVH�� DQG� WKH
VXEVHTXHQW�SURVHFXWLRQ�LV�IRU�

«�
�LL��DQ\�RIIHQVH�EDVHG�RQ�WKH�VDPH�FRQGXFW�RU
DULVLQJ�IURP�WKH�VDPH�FULPLQDO�HSLVRGH��LI�VXFK
RIIHQVH� ZDV� NQRZQ� WR� WKH� DSSURSULDWH
SURVHFXWLQJ� RIILFHU� DW� WKH� WLPH� RI� WKH
FRPPHQFHPHQW�RI�WKH�ILUVW�WULDO�DQG�ZDV�ZLWKLQ
WKH� MXULVGLFWLRQ� RI� D� VLQJOH� FRXUW� XQOHVV� WKH
FRXUW�RUGHUHG�D�VHSDUDWH�WULDO�RI�WKH�FKDUJH�RI
VXFK�RIIHQVH>�@
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���3D�&�6�$����������LL��

���� 7KXV��6HFWLRQ��������LL��ZLOO� RQO\� EDU� WKH� LQVWDQW� SURVHFXWLRQ� LI�� � ���

WKH�+XQWLQJGRQ�SURVHFXWLRQ�UHVXOWHG�LQ�DQ�DFTXLWWDO�RU�D�FRQYLFWLRQ������WKH

&HQWUH�&RXQW\�SURVHFXWLRQ�LV�EDVHG�RQ�WKH�VDPH�FULPLQDO�FRQGXFW�RU�DULVHV

IURP�WKH�VDPH�FULPLQDO�HSLVRGH�DV�WKH�+XQWLQJGRQ�&RXQW\�SURVHFXWLRQ�����

WKH�+XQWLQJGRQ�&RXQW\�SURVHFXWRU�ZDV�DZDUH�RI�WKH�&HQWUH�&RXQW\�FKDUJHV

EHIRUH� FRPPHQFLQJ� WKH� WULDO� LQ� +XQWLQJGRQ� &RXQW\�� DQG� ���� WKH� &HQWUH

&RXQW\� FKDUJHV� DQG� WKH� +XQWLQJGRQ� &RXQW\� FKDUJHV� ZHUH� ZLWKLQ� WKH

MXULVGLFWLRQ�RI�D�VLQJOH�FRXUW���&RPPRQZHDOWK�Y��%UDFDOLHOO\������3D������

����$��G������������

���� +HUH��DSSHOODQW�ZDV�DFTXLWWHG�RI�DOO�RI�WKH�+XQWLQJGRQ�&RXQW\�FKDUJHV

ZLWK�WKH�H[FHSWLRQ�RI�WKH�'HIDXOW�LQ�5HTXLUHG�$SSHDUDQFH�FKDUJH��IRU�ZKLFK

VKH� ZDV� FRQYLFWHG�� � 7KXV�� WKH� ILUVW� UHTXLUHPHQW� LV� VDWLVILHG�� � $GGLWLRQDOO\�

WKHUH�LV�QR�GLVSXWH�WKDW�WKH�+XQWLQJGRQ�&RXQW\�SURVHFXWRUV�KDG�NQRZOHGJH

RI� WKH�SHQGLQJ�&HQWUH�&RXQW\� FKDUJHV� DW� WKH� WLPH� WKH�+XQWLQJGRQ� &RXQW\

SURFHHGLQJV� ZHUH� LQLWLDWHG�� � $FFRUGLQJO\�� WKH� WKLUG� UHTXLUHPHQW� LV� DOVR

VDWLVILHG�LQ�WKLV�FDVH�

5HJDUGLQJ� WKH� UHTXLUHPHQW� WKDW� DOO� FKDUJHV� EH� ZLWKLQ
WKH� MXULVGLFWLRQ� RI� D� VLQJOH� FRXUW�� WKH� 3HQQV\OYDQLD
6XSUHPH� &RXUW� UHFHQWO\� DGGUHVVHG� WKLV� LVVXH� LQ
>&RPPRQZHDOWK� Y�@�0F3KDLO�� >���� 3D�� ����� ���� $��G
����������@���«>:KLOH@�0F3KDLO�LV�D�SOXUDOLW\�GHFLVLRQ��DQG
WKXV�KDV� OLPLWHG� SUHFHGHQWLDO� YDOXH>�@«WKH� UHVXOW� RI� WKDW
GHFLVLRQ�LV�FOHDU���LW�FDQ�QR�ORQJHU�EH�GLVSXWHG�WKDW�FRXUWV
RI� FRPPRQ� SOHDV� KDYH� VWDWHZLGH� MXULVGLFWLRQ� DQG� PD\
SUHVLGH� RYHU� WULDOV� WKDW� FRQFHUQ� HYHQWV� ZKLFK� WDNH� SODFH
EH\RQG� WKH� WHUULWRULDO� OLPLWV� RI� WKH� FRXQW\� LQ� ZKLFK� WKH
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FRXUW�VLWV���6HH��0F3KDLO��VXSUD��DW����������$��G�DW����
�2SLQLRQ� DQQRXQFLQJ� WKH� -XGJPHQW� RI� WKH� &RXUW��� LG�� DW
����� ���� $��G� DW� ������� �&DSS\�� -��� FRQFXUULQJ��� LG�� DW
���������$��G�DW������-XVWLFH�1LJUR�&RQFXUV�LQ�WKH�5HVXOW��
6HH� DOVR� &RPPRQZHDOWK� Y�� .LUNODQG�� ���� $��G� ����
���� �3D�6XSHU�� ������ �IROORZLQJ�0F3KDLO� DQG� FRQFOXGLQJ
WKDW�FRXUWV�RI�GLVSDUDWH�FRXQWLHV�HDFK�KDYH�VXEMHFW�PDWWHU
MXULVGLFWLRQ� RYHU� WKH� FULPLQDO� SURFHHGLQJV� WKDW� FRQFHUQ
FULPHV�FRPPLWWHG�LQ�ERWK�FRXQWLHV��

&RPPRQZHDOWK�Y��:LWWHQEXUJ������$��G���������3D�6XSHU����������7KXV�

ZH� FRQFOXGH� WKDW� WKH� LQVWDQW� FKDUJHV� DJDLQVW� &RXFK� ZHUH� ZLWKLQ� WKH

MXULVGLFWLRQ�RI�D�VLQJOH�FRXUW�

���� :H�QRZ�WXUQ�WR�WKH�KHDUW�RI�WKH�GLVSXWH��ZKHWKHU�WKH�FKDUJHV�DW�LVVXH

DURVH�IURP�WKH�VDPH�FULPLQDO�HSLVRGH�DV�WKH�FKDUJHV�IRU�ZKLFK�DSSHOODQW�ZDV

SUHYLRXVO\�WULHG�DQG�DFTXLWWHG���$SSHOODQW�VXJJHVWV�WKDW�WKH�WZR�FDVHV�DURVH

IURP� RQH� FULPLQDO� HSLVRGH� LQ� WKDW� WKH\� HDFK� LQYROYHG� WKH� VDPH� ³YLFWLP´

�0DUN� &DPSEHOO��� WKH� VDPH� VXEMHFW� FKLOG� �9�&���� RQH� FRQWUROOLQJ� FXVWRG\

RUGHU� �HQWHUHG� LQ� +XQWLQJGRQ� &RXQW\� LQ� ZKLFK� SULPDU\� SK\VLFDO� DQG� OHJDO

FXVWRG\�ZDV�JLYHQ�WR�0U��&DPSEHOO��DQG�RQH�GHIHQVH��MXVWLILFDWLRQ��

���� $V� RXU� VXSUHPH� FRXUW� VWDWHG� LQ� &RPPRQZHDOWK� Y�� +XGH�� ���� 3D�

����� ����� ���� $��G� ����� ���� �������� ³LQ� GHILQLQJ� ZKDW� DFWV� FRQVWLWXWH� D

VLQJOH� FULPLQDO� HSLVRGH�� QRW� RQO\� LV� WKH� WHPSRUDO� VHTXHQFH� RI� HYHQWV

LPSRUWDQW�� EXW� DOVR� WKH� ORJLFDO� UHODWLRQVKLS� EHWZHHQ� WKH� DFWV� PXVW� EH

FRQVLGHUHG�´� � ,Q� RXU� FRQVLGHUDWLRQ� RI� WKH� WHPSRUDO� DQG� ORJLFDO� UHODWLRQVKLS

EHWZHHQ�WKH�FULPLQDO�DFWV��ZH�DUH�JXLGHG�E\� WKH�SROLF\�FRQVLGHUDWLRQV� WKDW

�����ZDV�GHVLJQHG�WR�VHUYH���³6HFWLRQ������E\�EDUULQJ�FULPLQDO�SURVHFXWLRQ
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IRU� RIIHQVHV� DULVLQJ� IURP� WKH� VDPH� FULPLQDO� HSLVRGH� RQ� ZKLFK� D� SUHYLRXV

SURVHFXWLRQ� ZDV� EDVHG�� HIIHFWLYHO\� FUHDWHV� D� UXOH� RI� FRPSXOVRU\� MRLQGHU�´

%UDFDOLHOO\������3D��DW����������$��G�DW�����

7KLV� FRPSXOVRU\� MRLQGHU� UXOH� VHUYHV� WZR� GLVWLQFW� SROLF\
FRQVLGHUDWLRQV�� � ���� WR� SURWHFW� D� FULPLQDO� GHIHQGDQW� IURP
WKH� JRYHUQPHQWDO� KDUDVVPHQW� RI� EHLQJ� VXEMHFWHG� WR
VXFFHVVLYH� WULDOV� IRU� RIIHQVHV� VWHPPLQJ� IURP� WKH� VDPH
FULPLQDO� HSLVRGH�� DQG� ���� DV� D� PDWWHU� RI� MXGLFLDO
DGPLQLVWUDWLRQ� DQG� HFRQRP\�� WR� DVVXUH� ILQDOLW\� ZLWKRXW
XQGXO\� EXUGHQLQJ� WKH� MXGLFLDO� SURFHVV� E\� UHSHWLWLRXV
OLWLJDWLRQ�� �&RPPRQZHDOWK� Y��+XGH�� ���� 3D�� ����� ����
���� $��G� ����� ���� �������� � 6WDWHG� DQRWKHU� ZD\�� WKH
SXUSRVH�EHKLQG�6HFWLRQ�����LV�WR�³VKLHOG�WKH�DFFXVHG�IURP
GXSOLFLWRXV�� VHTXHQWLDO� WULDOV�� � 6XFK� WULDOV� SURPLVH
XQQHFHVVDU\� GHOD\�� XQQHFHVVDU\� H[SHQVH� WR� WKH� DFFXVHG
DQG�WKH�&RPPRQZHDOWK��XQQHFHVVDU\�GXSOLFDWLRQ�RI�MXGLFLDO
UHVRXUFHV�� DQG� XQQHFHVVDU\� DJJUDYDWLRQ� WR� WKH� DFFXVHG
DQG� ZLWQHVVHV�´� � &RPPRQZHDOWK� Y�� 0F3KDLO�� ���� 3D�
���������Q��������$��G����������Q����������

:LWWHQEXUJ������$��G�DW����

���� :LWK�WKHVH�SROLF\�FRQVLGHUDWLRQV�LQ�PLQG��ZH�UHYLHZ�WKH�WHPSRUDO�DQG

ORJLFDO�UHODWLRQVKLS�EHWZHHQ�WKH�FKDUJHV�LQ�WKH�ILUVW�,QIRUPDWLRQ�DQG�WKRVH�LQ

WKH� VHFRQG� ,QIRUPDWLRQ�� � ,Q� WKH� ILUVW� �+XQWLQJGRQ� &RXQW\�� ,QIRUPDWLRQ�

DSSHOODQW� ZDV� FKDUJHG� ZLWK� LQWHUIHUHQFH� ZLWK� WKH� FXVWRG\� RI� D� FKLOG� DQG

FRQFHDOLQJ� WKH� ZKHUHDERXWV� RI� D� FKLOG��� � 7KHVH� FKDUJHV� VWHPPHG� IURP� D

FRQWLQXLQJ�FRXUVH�RI�FRQGXFW�ZKLFK�VSDQQHG�WKH�WLPH�EHWZHHQ�$SULO�RI�����

����������������������������������

�� $IWHU� VKH� IDLOHG� WR� VKRZ� IRU� WKH� SUHOLPLQDU\� KHDULQJ� RQ� WKH� ILUVW
,QIRUPDWLRQ�� DSSHOODQW� ZDV� ODWHU� DOVR� FKDUJHG� ZLWK� 'HIDXOW� LQ� 5HTXLUHG
$SSHDUDQFH��WKH�FKDUJH�RI�ZKLFK�VKH�ZDV�ODWHU�FRQYLFWHG�
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DQG�0DUFK� RI� ������ � +RZHYHU�� WKDW� FULPLQDO� HSLVRGH� GHILQLWLYHO\� HQGHG� RQ

0DUFK����������ZKHQ�DSSHOODQW�ZDV�ORFDWHG�DQG�DUUHVWHG�

���� ,Q� WKH� VHFRQG� �&HQWUH� &RXQW\�� ,QIRUPDWLRQ�� DSSHOODQW� ZDV� DJDLQ

FKDUJHG� ZLWK� LQWHUIHUHQFH� ZLWK� WKH� FXVWRG\� RI� D� FKLOG� DQG� FRQFHDOLQJ� WKH

ZKHUHDERXWV� RI� D� FKLOG�� � $SSHOODQW� ZDV� DGGLWLRQDOO\� FKDUJHG�ZLWK� EXUJODU\

DQG� FULPLQDO� WUHVSDVV�� � 7KHVH� FKDUJHV� VWHPPHG� IURP� D� FRXUVH� RI� DFWLRQ

ZKLFK�DSSHOODQW�XQGHUWRRN�WZR�DQG�RQH�KDOI�PRQWKV�DIWHU�DSSHOODQW¶V�DUUHVW

IRU� WKH� FRQGXFW�ZKLFK�ZDV� WKH�EDVLV� IRU� WKH� FKDUJHV� FRQWDLQHG� LQ� WKH� ILUVW

,QIRUPDWLRQ���)XUWKHU��WKHUH�DUH�WZR��LQGHSHQGHQW��GLVWLQFW�ODZ�HQIRUFHPHQW

HQWLWLHV� ZKLFK� UHVSRQGHG� WR� WKH� WZR� DFWV�� � 7KHUHIRUH�� ZH� ILQG� WKDW� WKH

HSLVRGHV�DUH�QRW�WHPSRUDOO\�RU� ORJLFDOO\� UHODWHG�� �6HH�%UDFDOLHOO\������3D�

����� ���� $��G� ���� �WKHUH� ZDV� QR� ORJLFDO� UHODWLRQVKLS� EHWZHHQ� GUXJ

WUDQVDFWLRQV�ZKLFK�RFFXUUHG�LQ�WZR�GLIIHUHQW�FRXQWLHV�DQG��WKHUHIRUH��DFWV�LQ

HDFK�FRXQW\�GLG�QRW�FRQVWLWXWH�³VLQJOH�FULPLQDO�HSLVRGH´�VR�WKDW�SURVHFXWLRQ

LQ� ILUVW� FRXQW\� EDUUHG� SURVHFXWLRQ� LQ� VHFRQG� FRXQW\�� ZKHUH� WKHUH� ZDV� WKH

LQYROYHPHQW�RI�WZR�GLVWLQFW�ODZ�HQIRUFHPHQW�HQWLWLHV��ZKHUH�ERWK�FRXQW\�ODZ

HQIRUFHPHQW�RIILFHUV�ZHUH�FRQGXFWLQJ�VHSDUDWH�XQGHUFRYHU�LQYHVWLJDWLRQV�RI

GHIHQGDQW��DQG�ZKHUH�FRXQW\�ODZ�HQIRUFHPHQW�RIILFHUV�GLG�QRW�SDUWLFLSDWH�LQ

HDFK�RWKHU¶V�LQYHVWLJDWLRQV��

���� )LQDOO\��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�WKH�QDWXUH�RI�DSSHOODQW¶V�DFWV

DUH�GLIIHUHQW�

,Q�WKH�+XQWLQJGRQ�&RXQW\�DFWLRQ��>DSSHOODQW@�KDG�FXVWRG\
RI� >9�&�@� DQG� IDLOHG� WR� UHWXUQ� KHU� DW� WKH� &RXUW� RUGHUHG
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WLPH�� �+HUH�� >DSSHOODQW@� DOOHJHGO\� EURNH� LQWR� WKH�KRPH�RI
0DUN�&ROOLQV�GXULQJ�WKH�PLGGOH�RI�WKH�QLJKW�DQG�WRRN�>9�&�@
WR�3KLODGHOSKLD���:KLOH�>DSSHOODQW@�PD\�IHHO�MXVWLILHG�LQ�ERWK
DFWLRQV�� WKHUH� LV� QR� ORJLFDO� UHODWLRQVKLS� EHWZHHQ� IDLOLQJ� WR
UHWXUQ�D�FKLOG�DQG�DFWLYHO\�WDNLQJ�D�FKLOG�IURP�D�UHVLGHQFH�

6LQFH�WKHUH�LV�QHLWKHU�D�ORJLFDO�QRU�WHPSRUDO�UHODWLRQVKLS
EHWZHHQ� WKH�+XQWLQJGRQ�&RXQW\� DQG�&HQWUH�&RXQW\� DFWV�
WKH� &HQWUH� &RXQW\� FKDUJHV� DUH� QRW� SDUW� RI� WKH� ³VDPH
FULPLQDO� FRQGXFW´� DV� WKRVH� LQ� +XQWLQJGRQ� &RXQW\� DQG�
WKHUHIRUH�� ��� 3D�&�6�$�� ����� >GLG@� QRW� EDU� WKH� &HQWUH
&RXQW\�SURVHFXWLRQ�

7ULDO�&RXUW�2SLQLRQ�DQG�2UGHU�RI�$XJXVW����������

���� 7KH� VHFRQG� LVVXH�DSSHOODQW� UDLVHV� IRU� RXU� UHYLHZ� LV�ZKHWKHU� WKH� WULDO

FRXUW� HUUHG� LQ� VWULFWO\� OLPLWLQJ� WKH� HYLGHQFH� DW� WULDO� WR� WKH� WLPH� SHULRG

LPPHGLDWHO\�VXUURXQGLQJ�WKH�LQFLGHQW�DW�LVVXH�� �$SSHOODQW¶V�WULDO� VWUDWHJ\� LQ

ERWK� FDVHV� ZDV� WR� DVVHUW� D� VWDWXWRU\� GHIHQVH� RI� MXVWLILFDWLRQ�� � $SSHOODQW

DUJXHV�WKDW�EHFDXVH�VKH�ZDV�IRXQG�WR�EH�MXVWLILHG�LQ�NHHSLQJ�WKH�FKLOG�LQ�WKH

+XQWLQJGRQ�&RXQW\�WULDO��VKH�VKRXOG�EH�DOORZHG�WR�WHVWLI\�WR�WKH�IDFWV�OHDGLQJ

XS�WR�KHU�UHIXVDO�WR�UHWXUQ�WKH�FKLOG�LQ�$SULO�RI������DV�WKDW�ZRXOG�PDNH�LW

PRUH� SUREDEOH� WKDW� VKH� ZDV� MXVWLILHG� LQ� UHPRYLQJ� WKH� FKLOG� IURP� 0U�

&DPSEHOO¶V�KRPH�LQ�-XQH�RI��������:H�DJUHH�ZLWK�WKH�WULDO�FRXUW¶V�SUH�WULDO

GHFLVLRQ�WKDW

%HFDXVH� >WKH� WULDO� FRXUW@«FRQFOXGHG� WKH� +XQWLQJGRQ
&RXQW\�FULPLQDO�DFWLRQ�LV�D�GLIIHUHQW�FULPLQDO�HSLVRGH�IURP
WKH� &HQWUH� &RXQW\� FULPLQDO� DFWLRQ�� HYLGHQFH� RI
>DSSHOODQW¶V@� FRQGXFW� SULRU� WR� -XQH� ��� ������ ZRXOG� EH
LUUHOHYDQW�WR�WKH�&RPPRQZHDOWK¶V�FDVH�LQ�FKLHI«�

7KH� LVVXH� LQ� WKH� &HQWUH� &RXQW\� FDVH� >ZDV@� ZKHWKHU
>DSSHOODQW@� ZDV� MXVWLILHG�� L�H��� ZKHWKHU� >DSSHOODQW@
UHDVRQDEO\� EHOLHYHG� KHU� DFWLRQV� ZHUH� QHFHVVDU\� WR
SUHVHUYH�>9�&�@�IURP�GDQJHU�WR�KHU�ZHOIDUH��E\�WDNLQJ�WKH
FKLOG�IURP�WKH�KRPH�RI�0DUN�&ROOLQV�>VLF@�RQ�-XQH���������
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(YLGHQFH� ZKLFK� WHQGV� WR� PDNH� WKLV� IDFW� PRUH� RU� OHVV
SUREDEOH�ZLOO� EH� DGPLWWHG�� � >7KH� WULDO� FRXUW@�ZLOO� UHLWHUDWH
ODQJXDJH� IURP� -XGJH� *ULQH¶V� 2UGHU� RI� -XQH� ���� �����
>ZKLFK� SUHYLRXVO\� GLVSRVHG� RI� WKLV� VDPH� SUH�WULDO� LVVXH�@
ZKLFK�LV�DSSOLFDEOH�KHUH�

,W� LV� VWLOO� WKH�&RXUW¶V� LQWHQWLRQ� DQG�2UGHU� WKDW� RWKHU
WKDQ� ZKDW� EULHI� EDFNJURXQG� LV� QHFHVVDU\� IRU
HVWDEOLVKLQJ�WKH�IDFWV�RI�WKLV�FDVH�VR�WKDW�WKH�MXU\�LV
QRW�RSHUDWLQJ�LQ�D�YDFXXP��WKDW� WKH�PDMRULW\�RI� WKH
LQFLGHQWV� SULRU� WR� WKH� FKDUJHV� DULVLQJ� LQ� &HQWUH
&RXQW\�ZLOO�QRW�EH�UHOHYDQW«�

7ULDO�&RXUW¶V�2SLQLRQ�DQG�2UGHU�RI�$XJXVW�����������

���� ���3D�&�6�$��������SURYLGHV�LQ�UHOHYDQW�SDUW�DV�IROORZV�

��������,QWHUIHUHQFH�ZLWK�FXVWRG\�RI�FKLOGUHQ

�D��2IIHQVH�GHILQHG�²$�SHUVRQ�FRPPLWV�DQ�RIIHQVH�LI
>V@KH� NQRZLQJO\� RU� UHFNOHVVO\� WDNHV� RU� HQWLFHV� DQ\� FKLOG
XQGHU�WKH�DJH�RI����\HDUV�IURP�WKH�FXVWRG\�RI�LWV�SDUHQW�
JXDUGLDQ� RU� RWKHU� ODZIXO� FXVWRGLDQ�� ZKHQ� >V@KH� KDV� QR
SULYLOHJH�WR�GR�VR�

�E��'HIHQVHV�²,W�LV�D�GHIHQVH�WKDW�

���� WKH� DFWRU� EHOLHYHG� WKDW� >KHU@� DFWLRQ� ZDV
QHFHVVDU\� WR� SUHVHUYH� WKH� FKLOG� IURP� GDQJHU� WR� LWV
ZHOIDUH«�

���3D�&�6�$��������

���� :KLOH� RXU� UHVHDUFK� KDV� IDLOHG� WR�XQFRYHU� SUHFHGHQWLDO� FDVHODZ�ZKLFK

GHILQHV� WKH� VWDWXWRU\� MXVWLILFDWLRQ� GHIHQVH� DV� VHW� IRUWK� LQ� ��� 3D�&�6�$�

����������������������������������

��7KLV�RSLQLRQ�DQG�RUGHU�DURVH�RXW�RI�D�SUH�WULDO�PRWLRQ�RI�DSSHOODQW�VHHNLQJ
WR� EDU� WKH� &RPPRQZHDOWK� IURP� LQWURGXFLQJ� HYLGHQFH� WKDW� VKH� ZDV� QRW
MXVWLILHG� LQ� YLRODWLQJ� WKH� FXVWRG\� RUGHU� UHODWLYH� WR� WKH� +XQWLQJGRQ� &RXQW\
FDVH�EHFDXVH�WR�GR�VR�ZRXOG�UXQ�DIRXO�RI�WKH�GRFWULQH�RI�FROODWHUDO�HVWRSSHO�
,Q�UXOLQJ�RQ�DSSHOODQW¶V�0RWLRQ�LQ�/LPLQH��WKH�WULDO�FRXUW�OLPLWHG�ERWK�SDUWLHV
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������E������ WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�&XPEHUODQG�&RXQW\�FRQFOXGHG

WKDW�WKH�VWDWXWRU\�GHIHQVH�³FRQWHPSODWHV�DQ«LPPLQHQW�RU�SUHVHQW�GDQJHU�WR

D� FKLOG¶V� ZHOIDUH�� DQG� WKH� IDFWV� RI� D� SDUWLFXODU� VLWXDWLRQ� PXVW� ZDUUDQW

LQWHUIHUHQFH�ZLWK�FXVWRG\�EHIRUH�WKHUH�LV�DQ�RSSRUWXQLW\�WR�SXUVXH�WKH�XVXDO

DYHQXHV�RI�UHGUHVV�´���&RPPRQZHDOWK�Y��&KXEE����'�	&��G������������

�������� � :H� ILQG� WKLV� UHDVRQLQJ� WR� EH� VRXQG�� � &XVWRG\� ODZ� SURYLGHV� IRU

FHUWDLQ�SURFHGXUHV�WR�EH�IROORZHG�LQ�D�FLYLO�DFWLRQ� WR�FKDOOHQJH�FXVWRG\� LI�D

SDUW\�EHOLHYHV�WKDW�WKH�EHVW�LQWHUHVWV�RI�WKH�FKLOG�DUH�QRW�EHLQJ�PHW�E\�WKH

SULPDU\�FXVWRGLDQ���7KHUHIRUH��LQ�RUGHU�IRU�WKH�VWDWXWRU\�MXVWLILFDWLRQ�GHIHQVH

WR�DSSO\�WR�D�FULPLQDO�RIIHQVH�RI�WDNLQJ�DQG�FRQFHDOLQJ�D�FKLOG��WKHUH�PXVW�EH

VRPH� LQVWDQW� GDQJHU� SUHVHQW� VXFK� WKDW� WR� IROORZ� WKH� SUHVFULEHG� FLYLO

SURFHGXUHV� ZRXOG� WKUHDWHQ� WKH� LPPHGLDWH� ZHOIDUH� RI� WKH� FKLOG�� � )RU� WKLV

UHDVRQ��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�UHTXLULQJ�WKDW�ERWK�SDUWLHV

LQ� WKLV� FULPLQDO� DFWLRQ� OLPLW� WKHLU� HYLGHQFH� WR� WKH� WLPH� SHULRG� LPPHGLDWHO\

VXUURXQGLQJ� -XQH� ��� ������ WKH� GDWH� WKDW� WKH� FKLOG� ZDV� UHPRYHG� IURP�0U�

&DPSEHOO¶V�KRPH�

���� $SSHOODQW¶V� ILQDO� LVVXH� LV� WKDW� WKH� VHQWHQFLQJ� FRXUW� HUUHG� LQ� LPSRVLQJ

VHSDUDWH� VHQWHQFHV� IRU� KHU� FRQYLFWLRQV� IRU� EXUJODU\� DQG� FRQFHDOLQJ� WKH

ZKHUHDERXWV�RI�D� FKLOG�� � $SSHOODQW� SRLQWV� WR����3D�&�6�$�� ������G���ZKLFK

SURYLGHV�WKDW�³D�SHUVRQ�PD\�QRW�EH�FRQYLFWHG�ERWK�IRU�EXUJODU\�DQG�IRU�WKH

�������������������������������������������������������������������������������������������������������������

WR�D�WLPHIUDPH�VXEVHTXHQW�WR�WKH�UHWXUQ�RI�9�&��WR�0U��&DPSEHOO�LQ�0DUFK�RI
�����



-��$��������

������

RIIHQVH�ZKLFK� LW�ZDV�K>HU@� LQWHQW� WR� FRPPLW� DIWHU� WKH� EXUJODULRXV� HQWU\«�´

&RQYLFWLRQ� IRU� WKH� SXUSRVHV� RI� ��� 3D�&�6�$�� ������G�� UHIHUV� QRW� WR� WKH

YHUGLFW�EXW�WR�WKH�MXGJPHQW�RI�VHQWHQFH���&RPPRQZHDOWK�Y��7HVVHO�����

$��G� ���� �3D�6XSHU�� ������� � ³,Q� DSSO\LQJ� WKH� GRFWULQH� RI�PHUJHU�� ZH� DUH

REOLJHG�WR�LQWHUSUHW�WKH�YHUGLFW�QRW�LQ�WKH�OLJKW�RI�WKHRUHWLFDO�SRVVLELOLWLHV��EXW

UDWKHU�LQ�WKH�OLJKW�RI�FRPPRQ�VHQVH���7KH�LQTXLU\�GHSHQGV�WR�VRPH�H[WHQW�RQ

WKH�µXQLTXH�IDFWV¶�RI�HDFK�FDVH�´��&RPPRQZHDOWK�Y��:KHWVWLQH������$��G

����������3D�6XSHU��������

���� %\� VWDWXWH�� D� SHUVRQ� FRPPLWV� EXUJODU\� LI� ³>V@KH�HQWHUV� D� EXLOGLQJ� RU

RFFXSLHG�VWUXFWXUH��RU� VHSDUDWHO\�VHFXUHG�RU�RFFXSLHG�SRUWLRQ� WKHUHRI��ZLWK

WKH� LQWHQW� WR�FRPPLW� D� FULPH� WKHUHLQ��XQOHVV� WKH�SUHPLVHV� DUH� DW� WKH� WLPH

RSHQ� WR� WKH� SXEOLF� RU� WKH� DFWRU� LV� OLFHQVHG� RU� SULYLOHJHG� WR� HQWHU�´� � ��

3D�&�6�$��������D���HPSKDVLV�DGGHG����)XUWKHU��RXU�VXSUHPH�FRXUW�KDV�KHOG

WKDW�WKH�FULPH�RI�EXUJODU\�³HQFRPSDVVHV�WKH�HOHPHQW�RI�LQWHQW�WR�FRPPLW�D

IHORQ\� RU� DQ\� TXDOLILHG� FULPH� ZLWKLQ� WKH� EXUJODUL]HG� SUHPLVHV�´

&RPPRQZHDOWK� Y��:LODPRZVNL�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������� �7KHUHIRUH��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�WKH�XQGHUO\LQJ�FULPH

LQWHQGHG� WR�EH�FRPPLWWHG�ZLWKLQ� WKH� UHVLGHQFH�DW� WKH� WLPH�RI� WKH�EXUJODU\

ZDV�LQWHUIHULQJ�ZLWK�WKH�FXVWRG\�RI�D�FKLOG��QRW�FRQFHDOLQJ�WKH�ZKHUHDERXWV

RI�WKH�FKLOG��

����������������������������������

��:H�DOVR�QRWH�WKDW�LW�ZDV�WKH�GD\�IROORZLQJ�DSSHOODQW¶V�UHPRYDO�RI�9�&��IURP
0U�� &DPSEHOO¶V� UHVLGHQFH�� DIWHU� WKHLU� UHWXUQ� WR� 3KLODGHOSKLD�� WKDW� DSSHOODQW
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���� $FFRUGLQJO\��WKH�MXGJPHQW�RI�VHQWHQFH�LV�DIILUPHG�

�������������������������������������������������������������������������������������������������������������

ILUVW� PDQLIHVWHG� WKH� LQWHQWLRQ�� YLD� D� IDFVLPLOH� VHQW� WR� 0U�� &DPSEHOO¶V� FLYLO
DWWRUQH\�� WR�PRYH� IURP�KHU�SUHYLRXV� UHVLGHQFH�DQG�FRQFHDO�WKH� ORFDWLRQ� RI
9�&�


