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3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG��������




��� 7KLV�DSSHDO�IROORZV�D�GHIHQVH�YHUGLFW�LQ�D�PHGLFDO�PDOSUDFWLFH�FDVH�LQ

ZKLFK�$SSHOODQWV�DOOHJHG� WKDW�$SSHOOHHV� IDLOHG� WR�WLPHO\�GLDJQRVH�DQG� WUHDW

WKHLU� LQIDQW� GDXJKWHU¶V� FRQJHQLWDO� KHDUW� FRQGLWLRQ� ZKLFK� OHG� WR� KHU� GHDWK�

8SRQ� UHYLHZ� ZH� ILQG� LW� QHFHVVDU\� WR� DZDUG� D� QHZ� WULDO� EDVHG� XSRQ

$SSHOODQWV¶�FODLP�WKDW�'U��%HHUPDQ��D�WUHDWLQJ�SK\VLFLDQ��FRPPXQLFDWHG�ZLWK

GHIHQVH� FRXQVHO� H[� SDUWH� DQG� WHVWLILHG� DV� D� GHIHQVH� H[SHUW� RQ� OLDELOLW\

ZLWKRXW�$SSHOODQWV¶�FRQVHQW�LQ�YLRODWLRQ�RI�3D�5�&�3���������

��� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� ������� SURYLGHV� WKDW

³>L@QIRUPDWLRQ�PD\�EH�REWDLQHG�IURP�WKH�WUHDWLQJ�SK\VLFLDQ�RI�D�SDUW\�RQO\

XSRQ� ZULWWHQ� FRQVHQW� RI� WKDW� SDUW\� RU� WKURXJK� D� PHWKRG� RI� GLVFRYHU\
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DXWKRUL]HG�E\�WKLV�FKDSWHU�´��7KH�TXHVWLRQV�LQ�WKLV�FDVH�FRQFHUQ�ZKHWKHU�'U�

%HHUPDQ�ZDV�D� ³WUHDWLQJ�SK\VLFLDQ´� DQG�ZKHWKHU�KLV� WHVWLPRQ\�ZKLFK�ZDV

OLPLWHG� WR�KLV�RSLQLRQ�EDVHG�RQ� WKH�PHGLFDO� UHFRUGV� DQG�GHSRVLWLRQV� LQ� WKH

FDVH��ZLWKRXW�FRPPHQW�RQ�KLV�FDUH�RI�WKH�FKLOG��ZDV�YLRODWLYH�RI�WKH�UXOH�

��� $SSHOODQW¶V� GDXJKWHU� ZDV� VHHQ� LQ� WKH� ZHHNV� IROORZLQJ� KHU� ELUWK� E\

$SSHOOHH��'U��.HW\HU�� �'U��.HW\HU�HYHQWXDOO\�UHIHUUHG�WKH�FKLOG�WR�&KLOGUHQ¶V

+RVSLWDO� RI� 3LWWVEXUJK� IRU� WHVWLQJ� DQG� WUHDWPHQW�� � $Q� HFKRFDUGLRJUDP� ZDV

WDNHQ� DQG� UHYLHZHG� E\� 'U�� %HHUPDQ�� � +H� ZDV� D� PHPEHU� RI� D� FDUGLRORJ\

WHDP�WKDW�ZDV�WUHDWLQJ�WKH�FKLOG�DQG�KH�FRPPXQLFDWHG�KLV�LPSUHVVLRQV�DERXW

WKH�UHVXOWV�RI�WKDW�WHVW�DQG�WKH�LQIRUPDWLRQ�LW�SURYLGHG�WR�RWKHU�PHPEHUV�RI

WKH� WHDP�� � 7KH� WHDP� FRQILUPHG� WKH� H[LVWHQFH� RI� D� KHDUW� GHIHFW� DQG

SHUIRUPHG� VXUJHU\� WR� FRUUHFW� WKH� GHIHFW�� EXW� XQIRUWXQDWHO\�� GXH� WR� WKH

LQIDQW¶V�ZHDNHQHG�FRQGLWLRQ��VKH�GLHG�WKH�IROORZLQJ�GD\�

��� $SSHOOHHV�FRQWHQG�WKDW�'U��%HHUPDQ�ZDV�³QR�PRUH�WKDQ�DQ�LPSHUVRQDO

UHDGHU�RI�WKH�HFKRFDUGLRJUDP�´���%HFDXVH�RI�WKLV�OLPLWHG�FRQWDFW�DQG�WKH�IDFW

WKDW� KH� QHYHU� VSRNH� ZLWK� WKH� SDUHQWV� DQG� QHYHU� UHFRPPHQGHG� DQ\

PHGLFDWLRQ� RU� WKHUDS\�� $SSHOOHHV� DUJXH� KH� VKRXOG� QRW� EH� FRQVLGHUHG� WKH

FKLOG¶V� WUHDWLQJ� SK\VLFLDQ�� � 'HVSLWH� WKH� WULDO� FRXUW¶V� XOWLPDWH� UXOLQJ� LQ

$SSHOOHHV¶�IDYRU��LW�GLG�QRW�DFFHSW�WKHLU�SRVLWLRQ�WKDW�'U��%HHUPDQ�ZDV�QRW�D

WUHDWLQJ� SK\VLFLDQ�� DQG� QHLWKHU� GR� ZH�� � $V� QRWHG� E\� WKH� WULDO� FRXUW�� 'U�

%HHUPDQ� UHYLHZHG� WKH� LQIDQW¶V� HFKRFDUGLRJUDP� DQG� FRPPXQLFDWHG� ZLWK

PHPEHUV� RI� WKH� WHDP� DERXW� LWV� UHVXOW� DQG� WKH� FKLOG¶V� FDUH�� � +H� ELOOHG
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$SSHOODQWV�IRU�KLV�VHUYLFH�DQG�ZDV�SDLG���'U��%HHUPDQ�UHQGHUHG�KLV�VHUYLFHV

LQ�WKH�WUHDWPHQW�RI�WKLV�FKLOG�LQ�DQ�HIIRUW�WR�VHH�WR�KHU�UHFRYHU\���+H�PXVW�EH

FRQVLGHUHG�D�WUHDWLQJ�SK\VLFLDQ�

��� :H� WXUQ�QRZ� WR� WKH�TXHVWLRQ� RI�ZKHWKHU�'U��%HHUPDQ�� DV� D� WUHDWLQJ

SK\VLFLDQ�� YLRODWHG� 3D�5�&�3�� ������� ZKHQ� KH� FRPPXQLFDWHG� ZLWK� GHIHQVH

FRXQVHO�H[�SDUWH��GUDIWHG�OHWWHUV�LQ�UHVSRQVH�WR�GHIHQVH�FRXQVHO¶V�UHTXHVW�IRU

KLV�LPSUHVVLRQV�RI�WKH�FDVH��DQG� WHVWLILHG�DW� WULDO�� �3ULRU� WR� WULDO��$SSHOODQWV

SUHVHQWHG�WKH�FRXUW�ZLWK�D�PRWLRQ�LQ�OLPLQH�VHHNLQJ�WR�SUHYHQW�'U��%HHUPDQ

IURP� RIIHULQJ� DQ\� WHVWLPRQ\� RQ� $SSHOOHHV¶� EHKDOI�� � 7KH� FRXUW� HQWHUHG� DQ

RUGHU�SHUPLWWLQJ�'U��%HHUPDQ�WR�WHVWLI\�EXW�SURKLELWLQJ�KLP�IURP�PHQWLRQLQJ

WR� WKH� MXU\� WKDW� KH� SDUWLFLSDWHG� LQ� WKH� FKLOG¶V� FDUH� ZKLOH� VKH� ZDV� DW� WKH

KRVSLWDO���7KH�WULDO�FRXUW�IRXQG�WKDW�WKH�5XOH�ZDV�QRW�YLRODWHG�LQ�WKLV�LQVWDQFH

VLQFH� LW� ZDV� GHVLJQHG� WR� SUHYHQW� D� WUHDWLQJ� SK\VLFLDQ� IURP� GLVFORVLQJ

FRQILGHQWLDO� LQIRUPDWLRQ� UHFHLYHG� IURP� D� SDWLHQW�� DQG� WKLV� GRFWRU� ZDV

SURKLELWHG� IURP� RIIHULQJ� DQ\� WHVWLPRQ\� DERXW� WKH� FKLOG¶V� WUHDWPHQW�� � 7KH

FRXUW�UHDVRQHG�WKDW�E\�OLPLWLQJ�'U��%HHUPDQ¶V�WHVWLPRQ\�WR�KLV�RSLQLRQ�DV�WR

ZKHWKHU� 'U�� .HW\HU¶V� WUHDWPHQW� PHW� WKH� DSSURSULDWH� VWDQGDUG� RI� PHGLFDO

FDUH�EDVHG�RQ�PHGLFDO�UHFRUG�DQG�GHSRVLWLRQV�LQ�WKH�FDVH��KH�ZDV�HIIHFWLYHO\

SUHYHQWHG�IURP�GLVSHQVLQJ�FRQILGHQWLDO�LQIRUPDWLRQ�

��� 7KH�IDXOW�ZLWK�WKLV� DQDO\VLV� LV� WKDW� WKH�5XOH� GRHV�QRW� OLPLW� D� WUHDWLQJ

SK\VLFLDQ� IURP� GLVFORVLQJ� RQO\� WKDW� LQIRUPDWLRQ� OHDUQHG� LQ� FRQILGHQFH�

5DWKHU�� LW� SURKLELWV� D� WUHDWLQJ�SK\VLFLDQ� IURP� SURYLGLQJ� WKH� RSSRVLQJ� SDUW\



-��$��������

�����

ZLWK� DQ\� LQIRUPDWLRQ� ZLWKRXW� ZULWWHQ� FRQVHQW� RI� WKH� SDWLHQW�� � 7KH� 5XOH

UHFRJQL]HV� WKDW� DQ� DXWKRUL]HG�PHWKRG� RI� GLVFRYHU\� FRXOG� EH� HPSOR\HG� WR

JDLQ�LQIRUPDWLRQ�IURP�D�WUHDWLQJ�SK\VLFLDQ��EXW�DEVHQW�VXFK�D�SURFHGXUH�RU

DEVHQW�FRQVHQW��WKH�WUHDWLQJ�SK\VLFLDQ�LV�QRW�WR�SURYLGH�DQ\�LQIRUPDWLRQ�

��� &RXUWV� KDYH� UHFRJQL]HG� WKH� YDOXH� RI� D� UXOH� SURKLELWLQJ� H[� SDUWH

FRPPXQLFDWLRQV�EHWZHHQ�WUHDWLQJ�SK\VLFLDQV�DQG�SDWLHQWV¶�RSSRVLQJ�FRXQVHO�

$PRQJ� WKH� FRQFHUQV� SURPSWLQJ� WKH� GHYHORSPHQW� RI� UXOHV�� UHJXODWLRQV� DQG

OHJLVODWLYH� HQDFWPHQWV� LV� WKH� UHFRJQL]HG� SULYDF\� LQWHUHVW� XQGHUO\LQJ� WKH

SK\VLFLDQ�SDWLHQW� UHODWLRQVKLS� DQG� WKH� SK\VLFLDQ¶V� GXW\� RI� OR\DOW\� WR� WKH

SDWLHQW�� � 'DQLHO� -RQHV�� $QQRWDWLRQ��'LVFRYHU\�� 5LJKW� WR� ([� 3DUWH� ,QWHUYLHZ

ZLWK�,QMXUHG�3DUW\¶V�7UHDWLQJ�3K\VLFLDQ�����$�/�5���WK��������������'XULQJ�DQ

H[�SDUWH�FRPPXQLFDWLRQ�LQTXLU\�PD\�EH�PDGH�DERXW�WKH�SDWLHQW¶V�PHQWDO�RU

SK\VLFDO�KHDOWK�RU�KLVWRU\�ZKLFK�PD\�QRW�EH�UHOHYDQW�WR�WKH�DFWLRQ���$OVR�RI

FRQFHUQ� LV� WKH� SRWHQWLDO� WRUW� OLDELOLW\� SK\VLFLDQV� PD\� IDFH� IRU� EUHDFK� RI

SULYDF\�� DV� ZHOO� DV� WKH� SRWHQWLDO� WKDW� GHIHQVH� FRXQVHO� PD\� VHHN� WR

LPSURSHUO\�LQIOXHQFH�WKH�SK\VLFLDQ�RU�WR�GLVVXDGH�WKH�GRFWRU�IURP�WHVWLI\LQJ�

,G�

��� (YHQ� SULRU� WR� SURPXOJDWLRQ� RI� 5XOH� �������� 3HQQV\OYDQLD¶V� SROLF\� RI

SURWHFWLQJ� WKH� FRQILGHQWLDO� QDWXUH� RI� SK\VLFLDQ�SDWLHQW� UHODWLRQVKLSV� � ZDV

UHFRJQL]HG�LQ�0DQLRQ�Y��1�3�:��0HGLFDO�&HQWHU��,QF�������)��6XSS�����

�0�'��3D���������7KHUHLQ�GHIHQVH�FRXQVHO��ZLWKRXW�SULRU�QRWLFH�WR�SODLQWLII�RU

KLV�FRXQVHO�� LQWHUYLHZHG�SODLQWLII¶V� IRUPHU� WUHDWLQJ�SK\VLFLDQ�H[�SDUWH�� � 7KH
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FRXUW�QRWHG�LQ�VXFK�VLWXDWLRQV�WKHUH�DUH�QR�VDIHJXDUGV�DJDLQVW�UHYHODWLRQ�RI

PDWWHUV�LUUHOHYDQW�WR�WKH�ODZVXLW�DQG�SHUVRQDOO\�GDPDJLQJ�WR�WKH�SDWLHQW���,W

IXUWKHU� UHPDUNHG� WKDW� SRWHQWLDO� IRU� EUHDFKHV� LQ� FRQILGHQWLDOLW\� EHWZHHQ� D

SDWLHQW� DQG� WKH� SK\VLFLDQ� FRXOG� KDYH� D� FKLOOLQJ� HIIHFW� RQ� WKH� SDWLHQW�

SK\VLFLDQ�UHODWLRQVKLS���7KXV��WKH�FRXUW�JUDQWHG�D�PRWLRQ�LQ�OLPLQH�IRUELGGLQJ

IXUWKHU�XQDXWKRUL]HG�H[�SDUWH� FRQWDFWV�DQG� UXOHG� WKDW�GHIHQVH�FRXQVHO�ZDV

SUHFOXGHG� IURP�FDOOLQJ�SODLQWLII¶V� WUHDWLQJ�SK\VLFLDQV� DV�H[SHUW�ZLWQHVVHV� DW

WULDO�

��� $SSHOOHHV� FRQWHQG� WKDW� $SSHOODQWV� ZDLYHG� WKH� SK\VLFLDQ�SDWLHQW

SULYLOHJH� ZKHQ� WKH\� ILOHG� WKLV� DFWLRQ� DQG� E\� GRLQJ� VR� WKH\� LPSOLFLWO\

FRQVHQWHG� WR� GLVFORVXUHV� E\� WKHLU� SK\VLFLDQV� FRQFHUQLQJ� PHGLFDO� PDWWHUV�

0RVHV� Y��0F:LOOLDPV�� ���� $��G� ���� �3D�� 6XSHU�� ������� � 7KH� SK\VLFLDQ�

SDWLHQW�SULYLOHJH�SURWHFWV�FHUWDLQ�LQIRUPDWLRQ�IURP�EHLQJ�GLVFORVHG�DQG�FRXUWV

KDYH�KHOG�WKDW�D�SODLQWLII�ZDLYHV�WKLV�SULYLOHJH�E\�WKH�ILOLQJ�RI�D�ODZVXLW���,G�

+RZHYHU�� DOWKRXJK� WKH� VWDWXWRU\�SK\VLFLDQ�SDWLHQW� SULYLOHJH�ZDV�ZDLYHG�E\

WKH�ILOLQJ�RI� WKH� ODZVXLW�� WKLV�ZDLYHU�GRHV�QRW� SHUPLW� XQIHWWHUHG�GLVFORVXUH�

5XOH� ������� UHJXODWHV� WKH� PDQQHU� LQ� ZKLFK� GHIHQVH� FRXQVHO� REWDLQV

LQIRUPDWLRQ� IURP�WKH�SODLQWLII¶V� WUHDWLQJ�SK\VLFLDQ�� �5HJXODWLQJ� WKH� FRQWDFWV

EHWZHHQ�D�WUHDWLQJ�SK\VLFLDQ�DQG�GHIHQVH�FRXQVHO�³DIIHFWV�GHIHQVH�FRXQVHO¶V

PHWKRGV��QRW� WKH�VXEVWDQFH�RI�ZKDW� LV�GLVFRYHUDEOH�´� �0DQLRQ� �Y��1�3�:�

0HGLFDO�&HQWHU��VXSUD��DW�����
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���� 5XOH��������LV�FOHDU�LQ�LWV�GLUHFWLYH���2QO\�XSRQ�FRQVHQW�RU�WKURXJK�D

PHWKRG�RI�DXWKRUL]HG�GLVFRYHU\�PD\�LQIRUPDWLRQ�EH�REWDLQHG�IURP�D�SDUW\¶V

WUHDWLQJ� SK\VLFLDQ�� � 7KHVH� SURFHGXUHV� SURWHFW� ERWK� WKH� SDWLHQW� DQG� WKH

SK\VLFLDQ�E\�HQVXULQJ�WKDW�DGYHUVH�FRXQVHO�ZLOO�QRW�DEXVH�WKH�RSSRUWXQLW\�WR

FRQWDFW� RU� LQWHUURJDWH� WKH� SK\VLFLDQ� SULYDWHO\�� � :KHQ� IRUPDO� GLVFRYHU\� LV

XQGHUWDNHQ� LQ� WKH� SUHVHQFH� RI� D� SDWLHQW¶V� FRXQVHO� LW� FDQ� EH� DVVXUHG� WKDW

LUUHOHYDQW�PHGLFDO�WHVWLPRQ\�ZLOO�QRW�EH�HOLFLWHG�DQG�FRQILGHQFHV�ZLOO�QRW�EH

EUHDFKHG��SUHVHUYLQJ�WKH�WUXVW�ZKLFK�H[LVWV�EHWZHHQ�GRFWRU�DQG�SDWLHQW�

���� %HFDXVH� LW� LV� HYLGHQW� WKDW� WKH� 5XOH� ZDV� YLRODWHG� LQ� WKLV� FDVH� ZKHQ�

ZLWKRXW�FRQVHQW��'U��%HHUPDQ�FRPPXQLFDWHG�H[�SDUWH�ZLWK�GHIHQVH�FRXQVHO

DQG�WKHQ�WHVWLILHG�DV�D�GHIHQVH�H[SHUW�DW�WULDO��$SSHOODQWV�PXVW�EH�DZDUGHG�D

QHZ�WULDO���

���� -XGJPHQW�YDFDWHG���&DVH�UHPDQGHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
��%HFDXVH�RI�WKLV�UXOLQJ�UHTXLULQJ�WKH�JUDQW�RI�D�QHZ�WULDO��ZH�GHFOLQH�WR�DGGUHVV�$SSHOODQWV¶
UHPDLQLQJ�FODLPV�RI�WULDO�HUURU�


