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��� 'DUULQ�:LOOLDPV�DSSHDOV��QXQF�SUR�WXQF��IURP�WKH�MXGJPHQW�RI�VHQWHQFH

RI� WKH� WULDO� FRXUW� IROORZLQJ� KLV� EHQFK� WULDO� FRQYLFWLRQV� RI� UDSH�� LQGHFHQW

DVVDXOW�DQG�VLPSOH�DVVDXOW���2Q�6HSWHPEHU����������KH�ZDV�VHQWHQFHG�WR�DQ

DJJUHJDWH� WHUP� RI� LPSULVRQPHQW� RI� ���� \HDUV�� � 2Q� 2FWREHU� ���� ����

DSSHOODQW�ILOHG�D�GLUHFW�DSSHDO�EXW�WKH�DSSHDO�ZDV�ZLWKGUDZQ�RQ�'HFHPEHU���

������ �2Q�1RYHPEHU����� ����� $SSHOODQW� ILOHG� D� 3&5$� SHWLWLRQ�� UHTXHVWLQJ

WKDW�KLV�GLUHFW�DSSHDO�ULJKWV�EH�UHLQVWDWHG���7KH�3&5$�UHTXHVW�ZDV�JUDQWHG�

DQG�WKLV�QXQF�SUR�WXQF�DSSHDO�IROORZHG�

��� $SSHOODQW¶V�VWDWHPHQW�RI�TXHVWLRQV�SUHVHQWHG�LV�DV�IROORZV�
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�� 'LG�WKH�WULDO�FRXUW�HUU�ZKHQ�LW�GHQLHG�$SSHOODQW¶V�PRWLRQ
WR� GLVPLVV� WKH� FKDUJHV� DJDLQVW� KLP� IRU� YLRODWLRQV� RI� KLV
VWDWXWRU\�DQG�FRQVWLWXWLRQDO�ULJKWV�WR�D�VSHHG\�WULDO"

�� :DV�$SSHOODQW�GHQLHG�KLV�VWDWH�DQG�IHGHUDO�FRQVWLWXWLRQDO
ULJKWV�WR�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�ZKHQ�KLV�FRXQVHO
IDLOHG�WR�SURSHUO\�UHSUHVHQW�KLV�ULJKWV�WR�D�VSHHG\�WULDO�E\
QRW� DJJUHVVLYHO\� DVVHUWLQJ�KLV� ULJKWV� DQG�HQWHUHG� LQWR� D
VWLSXODWLRQ�ZLWK�WKH�&RPPRQZHDOWK��ZKLFK�PLVFDOFXODWHG
WKH�GD\V�RI�H[FOXGDEOH�GHOD\"

$SSHOODQW¶V�%ULHI�DW�����:H�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�RI�WKH�WULDO�FRXUW�

��� 2Q� 'HFHPEHU� ���� ����� $SSHOODQW� UDSHG� DQG� DVVDXOWHG� WKH� YLFWLP�

3DLJH�&DQDG\��ZKR�ZDV�WKH�PRWKHU�RI�KLV�IRXU�PRQWK�ROG�VRQ����2Q�-DQXDU\

��������$SSHOODQW�ZDV�DUUHVWHG��D�FULPLQDO�FRPSODLQW�ZDV�ILOHG�RQ�WKDW�GDWH�

2Q�-DQXDU\���������D�SUHOLPLQDU\�KHDULQJ�ZDV�FRQGXFWHG�DQG�$SSHOODQW�ZDV

KHOG�RQ�DOO�FKDUJHV��KH�ZDV�UHOHDVHG�RQ�EDLO��

��� 2Q�-DQXDU\����������$SSHOODQW�VWLOO�KDG�QRW�UHWDLQHG�FRXQVHO�DQG�WKH

FDVH�ZDV�FRQWLQXHG�XQWLO�)HEUXDU\������������2Q�)HEUXDU\����������7KRPDV

+�� 3XUO�� (VTXLUH� HQWHUHG� DQ� DSSHDUDQFH� RQ� EHKDOI� RI� $SSHOODQW�� � 7KH

+RQRUDEOH�-DPHV�-��)LW]JHUDOG�WKHQ�VFKHGXOHG�WKH�QH[W�KHDULQJ�IRU�0DUFK����

�����DQG� UXOHG� WKH� WLPH�H[FOXGDEOH�� �2Q�0DUFK����� �����$SSHOODQW¶V� FDVH

ZDV� FRQWLQXHG� E\� WKH� WULDO� FRXUW� DQG� VFKHGXOHG� IRU� D� WKUHH�GD\� MXU\� WULDO

FRPPHQFLQJ�RQ�$SULO�����������GLVFRYHU\�ZDV�RUGHUHG�WR�EH�FRPSOHWHG�E\

����������������������������������
��$SSHOODQW�ZDV�PDUULHG�WR�DQRWKHU�ZRPDQ�
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0DUFK� ���� ������ � 2Q� $SULO� ���� ����� GHIHQVH� FRXQVHO¶V� DGYDQFH� GHIHQVH

UHTXHVW� IRU� D� FRQWLQXDQFH� IRU� IXUWKHU� LQYHVWLJDWLRQ�ZDV� JUDQWHG��� WULDO� ZDV

VFKHGXOHG�IRU�-XO\���������

��� 2Q� -XO\� ��� ����� ERWK� GHIHQVH� FRXQVHO� DQG� WKH� &RPPRQZHDOWK

UHTXHVWHG�FRQWLQXDQFHV�� 7KH�&RPPRQZHDOWK� VWDWHG� WKDW� LW�QHHGHG� WLPH� WR

SHUIRUP� WKH�'1$� WHVWLQJ� RI� $SSHOODQW¶V� EORRG� VDPSOH� DQG� GHIHQVH� FRXQVHO

UHTXHVWHG� DGGLWLRQDO� WLPH� WR� SUHSDUH� D� GHIHQVH�� � $GGLWLRQDOO\�� GHIHQVH

FRXQVHO�FRPSODLQHG�WKDW�$SSHOODQW�ZDV�QRW�PHHWLQJ�KLV�ILQDQFLDO�REOLJDWLRQV

WRZDUG� SD\PHQW� IRU� KLV� GHIHQVH�� � 7KH� +RQRUDEOH� -DPHV� $�� /LQHEHUJHU

JUDQWHG� WKH� MRLQW� UHTXHVW� IRU� D� FRQWLQXDQFH�XQWLO� 6HSWHPEHU����� ����� DQG

RUGHUHG� $SSHOODQW� WR� ³FRPSOHWH� KLV� ILQDQFLDO� DUUDQJHPHQWV�ZLWK� FRXQVHO� RU

EDLO�WR�EH�UHYRNHG�´��7ULDO�&RXUW�2UGHU���������

��� 2Q�6HSWHPEHU����������$SSHOODQW�IDLOHG�WR�DSSHDU�LQ�FRXUW�DQG�-XGJH

/LQHEHUJHU�LVVXHG�D�EHQFK�ZDUUDQW�IRU�$SSHOODQW¶V�DUUHVW�

��� 2Q� 'HFHPEHU� ��� ����� $SSHOODQW� VXUUHQGHUHG� KLPVHOI� WR� DXWKRULWLHV�

-XGJH�/LQHEHUJHU�FRQWLQXHG�WKH�FDVH�XQWLO�'HFHPEHU����������2Q�'HFHPEHU

��������D�KHDULQJ�ZDV�KHOG�DQG�$SSHOODQW�ZDV�VHQWHQFHG�WR���PRQWKV�DQG

���GD\V�LPSULVRQPHQW�IRU�FRQWHPSW�IRU�IDLOXUH�WR�DSSHDU�RQ�6HSWHPEHU����

�������������������������������������������������������������������������������������������������������������
��$V�D�FRQGLWLRQ�RI�EDLO��DOO�GHIHQGDQWV�DJUHH�WR�DSSHDU�DW�DOO�IXWXUH�KHDULQJV
DQG�VXEPLW�WR�DOO�RUGHUV�DQG�SURFHVV�RI�WKH�FRXUW���3D�5�&ULP�3�������
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������DGGLWLRQDOO\��$SSHOODQW¶V�FRXQVHO��0U��3XUO��ZDV�SHUPLWWHG�WR�ZLWKGUDZ

DQG� WKH�'HIHQGHU¶V� $VVRFLDWLRQ� RI� 3KLODGHOSKLD�ZDV� DSSRLQWHG� WR� UHSUHVHQW

$SSHOODQW���-XGJH�/LQHEHUJHU�FRQWLQXHG�WKH�FDVH�XQWLO�0DUFK���������GXH�WR�D

EXV\� GRFNHW� DQG� WKH� FRQWLQXDQFH� ZDV� UXOHG� H[FOXGDEOH� E\� WKH� WULDO� FRXUW�

1�7������������DW������

��� 2Q� 0DUFK� ��� ����� WKH� WULDO� FRXUW� VWDWHG� WKDW� LW� ³ZDV� HQJDJHG� ZLWK

RWKHU�PDWWHUV´�DQG�WKH�FDVH�ZDV�FRQWLQXHG�XQWLO�$SULO�����������2Q�0DUFK���

����� GHIHQVH� FRXQVHO� ILOHG� D� SHWLWLRQ� WR� DOORZ� WHVWLPRQ\� XQGHU� WKH� 5DSH

6KLHOG�/DZ�

��� 3ULRU� WR� $SULO� ��� ����� GHIHQVH� FRXQVHO� PDGH� DQ� DGYDQFH� GHIHQVH

UHTXHVW� IRU� D� FRQWLQXDQFH� IRU� IXUWKHU� SUHSDUDWLRQ� RI� ZLWQHVVHV�� � 7KH� WULDO

FRXUW�FRQWLQXHG�WKH�WULDO�XQWLO�-XO\�����������ZLWK�WKH�FRQWLQXDQFH�FKDUJHG�WR

WKH�GHIHQVH�DQG�UXOHG�H[FOXGDEOH�WLPH�

���� 2Q�-XO\����������-XGJH�/LQHEHUJHU�ZDV�HQJDJHG� LQ�DQRWKHU�WULDO�DQG

$SSHOODQW¶V� FDVH�ZDV� FRQWLQXHG�XQWLO� 6HSWHPEHU� ���� ������ � 2Q� 6HSWHPEHU

���� ����� $SSHOODQW� UHTXHVWHG� D� MXU\� WULDO�� KHQFH�� WKH� FDVH� ZDV� FRQWLQXHG

XQWLO�1RYHPEHU���������WR�DFFRPPRGDWH�$SSHOODQW¶V�UHTXHVW�

�������������������������������������������������������������������������������������������������������������
��7KH�&RPPRQZHDOWK�KDG�$SSHOODQW¶V�EORRG�VDPSOH�VHQW�IRU�'1$�WHVWLQJ�EXW
KDG�VWLOO�QRW�UHFHLYHG�WKH�ODERUDWRU\�WHVW�UHVXOWV�
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���� 2Q�1RYHPEHU���������-XGJH�/LQHEHUJHU�ZDV�HQJDJHG�LQ�DQRWKHU� MXU\

WULDO� DQG�$SSHOODQW¶V� FDVH�ZDV� FRQWLQXHG�XQWLO� -DQXDU\� ��� ������ZKLFK�ZDV

WKH�HDUOLHVW�DYDLODEOH�GDWH�RQ�WKH�WULDO�FRXUW�FDOHQGDU�

���� 2Q� -DQXDU\� ��� ����� WKH� +RQRUDEOH� (GZDUG� -�� %UDGOH\� FRQWLQXHG

$SSHOODQW¶V�FDVH�XQWLO�$SULO�����������ZKLFK�ZDV�WKH�HDUOLHVW�DYDLODEOH�FRXUW

GDWH���2Q�-DQXDU\����������GHIHQVH�FRXQVHO�ILOHG�D�PRWLRQ�WR�GLVPLVV�

���� 2Q�$SULO����������GHIHQVH�FRXQVHO�ILOHG�DQ�DGGLWLRQDO�QRWLFH�RI�SRVVLEOH

DOLEL�GHIHQVH�

���� 2Q�$SULO����������$SSHOODQW�UHTXHVWHG�D�FKDQJH�IURP�D�MXU\�WULDO�WR�D

EHQFK� WULDO�� -XGJH� %UDGOH\� FRQWLQXHG� WKH� FDVH� WR� WKH� QH[W� GD\�� $SULO� ���

������WKH�HDUOLHVW�DYDLODEOH�WULDO�GDWH�

���� 2Q� $SULO� ���� ����� -XGJH� %UDGOH\� ZDV� HQJDJHG� LQ� DQRWKHU� WULDO� DQG

$SSHOODQW¶V�FDVH�ZDV�FRQWLQXHG�IRU�WKUHH�PRUH�GD\V��XQWLO�$SULO�����������WKH

HDUOLHVW�SRVVLEOH�GDWH�FRQVLVWHQW�ZLWK�WKH�WULDO�FRXUW�FDOHQGDU�

���� 2Q�$SULO����������$SSHOODQW¶V�WULDO�EHJDQ���$SSHOODQW�ZDV�IRXQG�JXLOW\

RI� WKH� LQVWDQW� FULPHV� DQG� WKLV�PRWLRQ� WR� GLVPLVV� SXUVXDQW� WR� 3D�5�&ULP�3�

�����ZDV�GHQLHG�

���� $SSHOODQW� ILUVW� FODLPV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� JUDQW� KLV

PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�3D�5�&ULP�3�������

���� 3D�5�&ULP�3�������VWDWHV�

«�
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�D�����7ULDO�LQ�D�FRXUW�FDVH�LQ�ZKLFK�D�ZULWWHQ�FRPSODLQW� LV
ILOHG� DJDLQVW� WKH� GHIHQGDQW�� ZKHUH� WKH� GHIHQGDQW� LV
LQFDUFHUDWHG�RQ�WKDW�FDVH��VKDOO�FRPPHQFH�QR�ODWHU�WKDQ����
GD\V�IURP�WKH�GDWH�RQ�ZKLFK�WKH�FRPSODLQW�LV�ILOHG�

����7ULDO�LQ�D�FRXUW�FDVH�LQ�ZKLFK�D�ZULWWHQ�FRPSODLQW�LV�ILOHG
DJDLQVW�WKH�GHIHQGDQW��ZKHUH�WKH�GHIHQGDQW�LV�DW�OLEHUW\�RQ
EDLO��VKDOO�FRPPHQFH�QR�ODWHU�WKDQ�����GD\V�IURP�WKH�GDWH
RQ�ZKLFK�WKH�FRPSODLQW�LI�ILOHG�

«�

�F�� ,Q� GHWHUPLQLQJ� WKH� SHULRG� IRU� FRPPHQFHPHQW� RI� WULDO�
WKHUH�VKDOO�EH�H[FOXGHG�WKHUHIURP�

��� WKH� SHULRG� RI� WLPH� EHWZHHQ� WKH� ILOLQJ� RI� WKH� ZULWWHQ
FRPSODLQW� DQG� WKH� GHIHQGDQW¶V� DUUHVW�� SURYLGHG� WKDW� WKH
GHIHQGDQW� FRXOG� QRW� EH� DSSUHKHQGHG� EHFDXVH� KLV� RU� KHU
ZKHUHDERXWV�ZHUH�XQNQRZQ�DQG�FRXOG�QRW�EH�GHWHUPLQHG�E\
GXH�GLOLJHQFH�

��� DQ\� SHULRG� RI� WLPH� IRU� ZKLFK� WKH� GHIHQGDQW� H[SUHVVO\
ZDLYHV�5XOH������

��� VXFK�SHULRG�RI�GHOD\�DW�DQ\�VWDJH�RI�WKH�SURFHHGLQJV�DV
UHVXOWV�IURP�

�L� WKH� XQDYDLODELOLW\� RI� WKH� GHIHQGDQW� RU� WKH� GHIHQGDQW¶V
DWWRUQH\�

�LL� DQ\�FRQWLQXDQFH�JUDQWHG�DW�WKH�UHTXHVW�RI�WKH�GHIHQGDQW
RU�WKH�GHIHQGDQW¶V�DWWRUQH\�

«�

,G�

���� ,Q�UHYLHZLQJ�D�5XOH������FODLP��ZH�DUH�³OLPLWHG�WR�WKH�HYLGHQFH�RQ�WKH

UHFRUG� RI� WKH� 5XOH� ����� HYLGHQWLDU\� KHDULQJ� DQG� WKH� ILQGLQJV� RI� WKH� WULDO
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FRXUW�´��&RPPRQZHDOWK�Y��6WLOOH\������$��G�����������3D��6XSHU��������

³:H�PXVW�YLHZ�WKH�IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�SUHYDLOLQJ�SDUW\�

LQ�WKLV�FDVH�WKH�&RPPRQZHDOWK�´��,G���³7KH�FRXUW�VKDOO�H[FOXGH�DQ\�SHULRG�RI

GHOD\�ZKLFK�LV�D�UHVXOW�RI�DQ\�FRQWLQXDQFH�JUDQWHG�DW�WKH�GHIHQVH¶V�UHTXHVW�´

,G���7KH�SHULRG�RI�WLPH�EHWZHHQ�D�GHIHQGDQW¶V�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR

5XOH� ����� DQG� WKH� WULDO� FRXUW¶V� UHQGHULQJ� D� GHFLVLRQ� RQ� WKH� PRWLRQ� LV

H[FOXGDEOH�WLPH�XQGHU�5XOH��������,G��DW�����

���� 2XU� 6XSUHPH� &RXUW� VWDWHG� LQ� &RPPRQZHDOWK� Y�� 6SHQFH�� ���� 3D�

���������$��G�������������

-XGLFLDO�GHOD\�FDQ�VXSSRUW� WKH�JUDQW�RI�DQ�H[WHQVLRQ�RI� WKH
5XOH� ����� UXQGDWH�� >:@KHUH� WKH� GHOD\� LV� GXH� WR� FRQJHVW
FRXUW� GRFNHWV�� WKH� WULDO� FRXUW� LV� WR� HVWDEOLVK� WKDW�� LW� KDV
GHYRWHG�D�UHDVRQDEOH�DPRXQW�RI�LWV�UHVRXUFHV�WR�WKH�FULPLQDO
GRFNHW�DQG�WKDW�LW�VFKHGXOHG�WKH�FULPLQDO�WULDO�DW�WKH�HDUOLHVW
SRVVLEOH�GDWH�FRQVLVWHQW�ZLWK�WKH�FRXUW
V�EXVLQHVV���:KLOH�WKH
WULDO�FRXUW�PD\�EH�UHTXLUHG�WR�DUUDQJH�LWV�GRFNHW��LI�SRVVLEOH�
ZKHQ� MXGLFLDO� GHOD\� KDV� FDXVHG� D� OHQJWK\� SRVWSRQHPHQW
EH\RQG� WKH� SHULRG� SUHVFULEHG� E\� 5XOH� ������ RU� RQH� WKDW
LPSOLFDWHV�WKH�FRQVWLWXWLRQDO�ULJKW�WR�D�VSHHG\�WULDO��LW�VKRXOG
QRW�EH�UHTXLUHG�WR�GR�VR�WR�DYRLG�D�GHOD\�RI�XQGHU����GD\V�
>&LWDWLRQV�RPLWWHG�@

,G��DW�BBB������$��G�DW������

���� 2XU� &RXUW� VWDWHG� LQ� &RPPRQZHDOWK� Y�� 3HHU�� ���� $��G� ����� �3D�

6XSHU��������

2XU� VWDQGDUG� RI� UHYLHZ� LQ� HYDOXDWLQJ� 5XOH� ����� LVVXHV� LV
ZKHWKHU�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ� LQ�GHWHUPLQLQJ
WKDW� WKH� &RPPRQZHDOWK� DFWHG� ZLWK� GXH� GLOLJHQFH� LQ
DWWHPSWLQJ� WR� WU\� WKH� GHIHQGDQW�ZLWKLQ� WKH� DSSOLFDEOH� WLPH
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SHULRG�� � 'XH� GLOLJHQFH� LV� D� IDFW�VSHFLILF� FRQFHSW� WKDW� LV
GHWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV���>&LWDWLRQ�RPLWWHG�@

,G�

���� ,Q�WKH�LQVWDQW�FDVH�$SSHOODQW¶V�FULPLQDO�FRPSODLQW�ZDV�ILOHG�RQ�-DQXDU\

��� ����� DQG� KH� ZDV� QRW� LQFDUFHUDWHG�� KHQFH�� WKH� RULJLQDO� UXQ� GDWH� ZDV

-DQXDU\�����������+RZHYHU��$SSHOODQW�YROXQWDULO\�DEVHQWHG�KLPVHOI�IURP�KLV

VFKHGXOHG� WULDO� RQ� 6HSWHPEHU� ���� ����� DQG� KH� GLG� QRW� VXUUHQGHU� XQWLO

'HFHPEHU���������

���� 2XU�6XSUHPH�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��6WHOW]������3D������

����$��G�������������

2QH¶V�YROXQWDU\�DEVHQFH�IURP�D�GD\�VHW�IRU�WULDO�ZLWKLQ�5XOH
�����LV�D�ZDLYHU�RI�WKDW�UXOH���7KHUHIRUH��KLV�WULDO�WKHUHDIWHU
LV�� DW� WKH� UHDVRQDEOH� FRQYHQLHQFH� RI� WKH� FRXUW� DQG� WKH
SURVHFXWLQJ� DXWKRULWLHV�� � 5XOH� ����� LV� D� SURFHGXUDO� UXOH
GHVLJQHG� WR� JLYH� UHDVRQDEOH� SDUDPHWHUV� IRU� WKH
FRPPHQFHPHQW�RI�WULDO�

,W�LV�D�EHQHILW�WR�RQH�FKDUJHG�WKDW�D�WULDO�GDWH�ZLOO�EH�NQRZQ
DV�FORVHO\�DV�SRVVLEOH�RQ�RXU�FURZGHG�GRFNHWV���$�WULDO�GDWH
IRU�RQH�SHUVRQ�LV�D�GHOD\�IRU�DQRWKHU���:KHQ�WKH\�YROXQWDULO\
DEVHQW�WKHPVHOYHV��IRU�ZKDWHYHU�UHDVRQ��WKH\�JR�WR�WKH�HQG
RI�WKH�OLQH�DQG�PXVW�ZDLW�WKHLU�WXUQ�DIWHU�WKH�FRQYHQLHQFH�RI
WKH�RWKHUV�WKHLU�DEVHQFH�GHOD\HG�� �:H�FDQQRW��ZLWK� OLPLWHG
IDFLOLWLHV�� OHW� RQH� VHW� WKH� UXOHV� DFFRUGLQJ� WR� WKHLU� ZKLP�
FRQYHQLHQFH�RU�ZURQJ�

,G��DW�BBB������$��G�DW������

���� +HQFH��$SSHOODQW�ZDLYHG�DQ\�FODLP�XQGHU�5XOH������DQG�KLV�VFKHGXOHG

WULDO� ZDV� DW� WKH� UHDVRQDEOH� FRQYHQLHQFH� RI� WKH� WULDO� FRXUW� DQG� WKH



-��$��������

�����

&RPPRQZHDOWK�� �,G�� �:H�ZLOO� WKHUHIRUH� H[DPLQH� WKH� WLPH�SHULRG� IURP�WKH

ILOLQJ�RI�WKH�FULPLQDO�FRPSODLQW��-DQXDU\����������XQWLO�$SSHOODQW¶V�WULDO�GDWH

RI�$SULO����������WR�GHWHUPLQH�LI�WKH�DFWXDO�WULDO�GDWH�ZDV�DW�WKH�UHDVRQDEOH

FRQYHQLHQFH�RI�WKH�WULDO�FRXUW�DQG�WKH�&RPPRQZHDOWK���,G�

���� 8S�XQWLO�-DQXDU\����������$SSHOODQW�VWLOO�KDG�QRW�UHWDLQHG�FRXQVHO�DQG

WKH�FDVH�ZDV�FRQWLQXHG�XQWLO�)HEUXDU\�����������WKLV�WLPH�LV�DWWULEXWDEOH�WR

$SSHOODQW���2Q�)HEUXDU\����������FRXQVHO�HQWHUHG�DQ�DSSHDUDQFH�RQ�EHKDOI

RI�$SSHOODQW�DQG�WKH�FDVH�ZDV�FRQWLQXHG�XQWLO�0DUFK�����������WKLV�WLPH�FDQ

QRW�EH�DWWULEXWDEOH�WR�WKH�&RPPRQZHDOWK�RU�WKH�WULDO�FRXUW�VLQFH�$SSHOODQW¶V

FRXQVHO�QHHGHG�WLPH�WR�IDPLOLDUL]H�KLPVHOI�ZLWK�WKH�FDVH���2Q�$SULO���������

WKH�FDVH�ZDV�FRQWLQXHG�XQWLO�$SULO�����������WKLV�WLPH�LV�DWWULEXWDEOH�WR�WKH

FURZGHG�WULDO�FRXUW�GRFNHW���2Q�$SULO����������GHIHQVH�FRXQVHO�UHTXHVWHG�D

FRQWLQXDQFH� VLQFH� WKH� '1$� WHVWV� ZHUH� QRW� FRPSOHWHG�� WKLV� FRQWLQXDQFH� LV

DWWULEXWDEOH� WR� ERWK� WKH� &RPPRQZHDOWK� DQG� $SSHOODQW� VLQFH� WKH

&RPPRQZHDOWK�KDG�RUGHUHG�WKH�WHVWV�DIWHU�VHFXULQJ�D�VDPSOH�RI�$SSHOODQW¶V

EORRG���7KH�FDVH�ZDV�FRQWLQXHG�XQWLO�-XO\���������

���� 2Q� -XO\� ��� ����� ERWK� GHIHQVH� FRXQVHO� DQG� WKH� &RPPRQZHDOWK

UHTXHVWHG�FRQWLQXDQFHV�VLQFH�WKH�'1$�WHVWV�KDG�QRW�EHHQ�FRPSOHWHG�DQG�WKH

GHIHQVH� QHHGHG� PRUH� WLPH� WR� SUHSDUH� D� GHIHQVH�� DGGLWLRQDOO\�� GHIHQVH

FRXQVHO�FRPSODLQHG�WKDW�$SSHOODQW�KDG�QRW�EHHQ�SD\LQJ�KLP�IRU�KLV�VHUYLFHV�
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7KH�MRLQW�UHTXHVW� IRU�D�FRQWLQXDQFH�XQWLO�6HSWHPEHU����������ZDV�JUDQWHG

DQG�LV�FKDUJHDEOH�WR�ERWK�$SSHOODQW�DQG�WKH�&RPPRQZHDOWK�

���� 2Q�6HSWHPEHU����������$SSHOODQW�IDLOHG�WR�DSSHDU�IRU�WULDO�DQG�GLG�QRW

WXUQ�KLPVHOI�LQ�WR�DXWKRULWLHV�XQWLO�'HFHPEHU�����������$V�ZH�KDYH�GLVFXVVHG�

VXSUD�� YLUWXDOO\� DOO� RI� WKH� FRQWLQXHG�GD\V� IURP� WKLV� SRLQW�XQWLO� WKH� WULDO� RQ

$SULO����������ZHUH�DWWULEXWDEOH�WR�D�FURZGHG�FRXUW�GRFNHW�RU�$SSHOODQW�

���� 2Q� 'HFHPEHU� ��� ����� $SSHOODQW� ZDV� VHQWHQFHG� IRU� KLV� IDLOXUH� WR

DSSHDU� IRU� WULDO� RQ� 6HSWHPEHU� ���� ������ DGGLWLRQDOO\�� KLV� FRXQVHO� ZDV

JUDQWHG� SHUPLVVLRQ� WR� ZLWKGUDZ� DQG� QHZ� FRXQVHO� ZDV� DSSRLQWHG�� � -XGJH

/LQHEHUJHU� FRQWLQXHG� WKH� FDVH� XQWLO� 0DUFK� ��� ����� GXH� WR� D� FURZGHG� WULDO

FRXUW� GRFNHW� DQG� D� UHTXHVW� E\� WKH� SURVHFXWRU�� � 2Q� 0DUFK� ��� ����� -XGJH

/LQHEHUJHU�ZDV� HQJDJHG� LQ� DQRWKHU� WULDO� DQG� WKH� FDVH�ZDV� FRQWLQXHG� XQWLO

$SULO� ��� ������ � 3ULRU� WR� $SULO� ��� ����� GHIHQVH� FRXQVHO� PDGH� DQ� DGYDQFH

GHIHQVH�UHTXHVW� IRU�D�FRQWLQXDQFH�IRU� IXUWKHU�SUHSDUDWLRQ�RI�ZLWQHVVHV��WKH

WULDO�FRXUW�JUDQWHG�WKH�UHTXHVW�DQG�FRQWLQXHG�WKH�FDVH�XQWLO�-XO\����������

���� 2Q�-XO\����������-XGJH�/LQHEHUJHU�ZDV�HQJDJHG� LQ�DQRWKHU�WULDO�DQG

WKH�FDVH�ZDV�FRQWLQXHG�XQWLO�6HSWHPEHU������������2Q�6HSWHPEHU���������

$SSHOODQW� UHTXHVWHG� D� MXU\� WULDO� DQG� WKH� FDVH� KDG� WR� EH� FRQWLQXHG� XQWLO

1RYHPEHU���������WR�DFFRPPRGDWH�$SSHOODQW¶V�UHTXHVW�
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���� 2Q�1RYHPEHU���������-XGJH�/LQHEHUJHU�ZDV�HQJDJHG�LQ�DQRWKHU� MXU\

WULDO�DQG�$SSHOODQW¶V�FDVH�ZDV�FRQWLQXHG�XQWLO�-DQXDU\����������WKH�HDUOLHVW

SRVVLEOH�GDWH�RQ�WKH�WULDO�FRXUW¶V�FDOHQGDU�

���� :KLOH�WKH�RULJLQDO�UXQ�GDWH�ZDV�-DQXDU\����������GHIHQVH�FRXQVHO�DQG

WKH�&RPPRQZHDOWK�VWLSXODWHG�WKDW�WKHUH�ZHUH�����H[FOXGDEOH�GD\V��EULQJLQJ

WKH�QHZ�UXQ�GDWH�WR�)HEUXDU\�����������1�7������������DW�����6LQFH�WKH�DFWXDO

WULDO�EHJDQ�RQ�$SULO�����������ZH�QHHG�QRZ�RQO\�H[DPLQH�WKH�FRQWLQXDQFHV

JUDQWHG�LQ������

���� 2Q�-DQXDU\���������-XGJH�%UDGOH\�FRQWLQXHG� WKH�FDVH�XQWLO� $SULO� ���

������WKH�HDUOLHVW�DYDLODEOH�GDWH���2Q�-DQXDU\����������GHIHQVH�FRXQVHO�ILOHG

D�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�5XOH��������DQG�RQ�$SULO����������GHIHQVH

FRXQVHO�ILOHG�DQ�DGGLWLRQDO�QRWLFH�RI�SRVVLEOH�DOLEL�GHIHQVH�

���� 2Q�$SULO����������$SSHOODQW�DJDLQ�FKDQJHG�KLV�PLQG�DQG�UHTXHVWHG�D

EHQFK� WULDO�� � 7KH� WULDO� FRPPHQFHG� RQ� $SULO� ���� ������ WKH� HDUOLHVW� SRVVLEOH

GDWH�RQ�WKH�WULDO�FRXUW¶V�FDOHQGDU�

���� 6XEVHTXHQW�WR�WKH�QHZ�UXQ�GDWH�RI�)HEUXDU\����������SXUVXDQW�WR�WKH

VWLSXODWLRQ�EHWZHHQ�FRXQVHO�DW�WKH�$SULO����������KHDULQJ�KHOG�LPPHGLDWHO\

EHIRUH�$SSHOODQW¶V�WULDO�� WKHUH�ZHUH����GD\V�WR�DFFRXQW�IRU�XQWLO�$SSHOODQW¶V

����������������������������������

�� $Q\� WLPH� IURP� WKH� GDWH� RI� WKH� ILOLQJ� RI� WKH� PRWLRQ� WR� GLVPLVV� XQWLO� LWV
DGGUHVVDO�E\�WKH�WULDO�FRXUW�RQ�$SULO�����������ZKLFK�LV�DOVR�WKH�GDWH�RI�WKH
EHJLQQLQJ�RI�WKH�WULDO��LV�H[FOXGDEOH���&RPPRQZHDOWK�Y��6WLOOH\��VXSUD�
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WULDO� EHJDQ�� � +RZHYHU�� WKH� GDWHV� IURP� -DQXDU\� ���� ������ WKH� GDWH� RI� WKH

ILOLQJ�RI�$SSHOODQW¶V�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�5XOH�������XQWLO�DGGUHVVDO

RI� WKH� PRWLRQ� RQ� $SULO� ���� ����� ZHUH� H[FOXGDEOH�� � &RPPRQZHDOWK� Y�

6WLOOH\��VXSUD���+HQFH��DOO�RI�WKH�GD\V�VXEVHTXHQW�WR�)HEUXDU\���������ZHUH

FKDUJHDEOH� WR� $SSHOODQW� DQG� H[FOXGDEOH�� � &RQVHTXHQWO\�� WKHUH� ZDV� QR

YLRODWLRQ�RI�5XOH������

���� %DVHG� XSRQ� WKH� IRUHJRLQJ�� ZH� ILQG� WKDW� WKHUH� ZDV� QR� 5XOH� ����

YLRODWLRQ�� � $GGLWLRQDOO\�� FRQVLGHULQJ� $SSHOODQW¶V� YROXQWDU\� DEVHQFH� IURP� KLV

6HSWHPEHU���������� WULDO��ZH�ILQG� WKDW� WKH� WULDO� FRXUW� KDV�HVWDEOLVKHG� WKDW

$SSHOODQW¶V�$SULO� ���� ����� WULDO� GDWH�ZDV� DW� WKH� UHDVRQDEOH� FRQYHQLHQFH� RI

WKH� WULDO� FRXUW� DQG� &RPPRQZHDOWK�� � &RPPRQZHDOWK� Y�� 6WHOW]�� VXSUD�

7KHUHIRUH��ZH�ILQG�$SSHOODQW¶V�5XOH������FODLP�WR�EH�PHULWOHVV�

���� $SSHOODQW¶V�QH[W�LVVXH�LV�D�FODLP�WKDW�³WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ

>KLV@�PRWLRQ�WR�GLVPLVV�RQ�FRQVWLWXWLRQDO�JURXQGV�´��$SSHOODQW¶V�%ULHI�DW����

���� 2XU�6XSUHPH�&RXUW� VWDWHG� LQ�&RPPRQZHDOWK� Y��'H%ODVH�� ���� 3D�

��������$��G������������

7KH�6L[WK�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG
$UWLFOH� ,�� 6HFWLRQ� �� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ
JXDUDQWHH�D�FULPLQDO�GHIHQGDQW�WKH� ULJKW� WR� D� VSHHG\� WULDO�
3XUVXDQW�WR� WKHVH� FRQVWLWXWLRQDO� JXDUDQWHHV�� WKLV�&RXUW�ZLOO
DQDO\]H�DQG�ZHLJK�«�WKH�IROORZLQJ�IRXU�IDFWRUV������ZKHWKHU
WKH� SUHWULDO� GHOD\� ZDV� XQFRPPRQO\� ORQJ�� ���� ZKHWKHU� WKH
JRYHUQPHQW�RU�WKH�FULPLQDO�GHIHQGDQW�LV�PRUH�WR�EODPH�IRU
WKDW� GHOD\�� ���� ZKHWKHU�� LQ� GXH� FRXUVH�� WKH� GHIHQGDQW
DVVHUWHG� KLV� ULJKW� WR� D� VSHHG\� WULDO�� DQG� ���� ZKHWKHU� WKH
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GHIHQGDQW� VXIIHUHG� SUHMXGLFH� EHFDXVH� RI� WKH� GHOD\�� � $
ILQGLQJ� LQ� WKH� GHIHQGDQW¶V� IDYRU� RI� DQ\� RQH� RI� WKH� IRXU
IDFWRUV�� VWDQGLQJ� DORQH�� GRHV� QRW� FRQVWLWXWH� D� VSHHG\� WULDO
YLRODWLRQ�� �5DWKHU��HDFK�RI�WKH� IRXU� IDFWRUV� DUH� UHODWHG� DQG
HDFK�PXVW�EH�ZHLJKHG�FDUHIXOO\�LQ�WKH�FRXUW¶V�HYDOXDWLRQ�RI�D
FULPLQDO�GHIHQGDQW¶V� FODLP�WKDW�KLV�VSHHG\� WULDO� ULJKWV�ZHUH
YLRODWHG�

«�

7KH� IRXUWK� «� IDFWRU�� SUHMXGLFH� WR� WKH� GHIHQGDQW�� PXVW� EH
DVVHVVHG� ZLWKLQ� WKH� FRQWH[W� RI� WKRVH� LQWHUHVWV� ZKLFK� WKH
VSHHG\� WULDO� ULJKW� SURWHFWV�� ���� SUHYHQWLQJ� RSSUHVVLYH
SUHWULDO� LQFDUFHUDWLRQ�� ����PLQLPL]LQJ� WKH� DFFXVHG¶V� DQ[LHW\
DQG� FRQFHUQ�� DQG� ���� OLPLWLQJ� WKH� LPSDLUPHQW� RI� WKH
GHIHQVH���7KH�ODVW�FRQVLGHUDWLRQ��LPSDLUPHQW�RI�RU�SUHMXGLFH
WR� WKH�GHIHQVH�� UHSUHVHQWV� WKH�PRVW�VHULRXV�RI� WKHVH� WKUHH
FRQFHUQV��EHFDXVH�WKH�LQDELOLW\�RI�D�GHIHQGDQW�DGHTXDWHO\�WR
SURSHUO\�SUHSDUH�KLV�FDVH�IRU�WULDO�VNHZV�WKH�IDLUQHVV�RI�WKH
HQWLUH�V\VWHP�

«�

,Q�RUGHU�WR�SURYH�D�FDVH�RI�VSHFLILF�SUHMXGLFH�WR�WKH�GHIHQVH�
DSSHOODQW�PXVW�SURYH�����LPSDLUPHQW�RI�ZLWQHVV¶�PHPRULHV�
���� ORVV� RI� HYLGHQFH�� ���� ORVV� RI� ZLWQHVVHV�� RU� ���� RWKHU
VSHFLILFDOO\� DUWLFXODEOH� IDFWV� UHSUHVHQWLQJ� D� VXEVWDQWLDO
LQWHUIHUHQFH�ZLWK�KLV�DELOLW\�WR�FRQGXFW�D�GHIHQVH�

«�

7KH�VSHHG\�WULDO�JXDUDQWHH�LQWHUYHQHV�RQO\�ZKHQ�WKH�ORVV�RI
ZLWQHVVHV�RU�HYLGHQFH�IXQGDPHQWDOO\�LPSDLUV�WKH�SURFHVV�E\
ZKLFK�JXLOW�RU�LQQRFHQFH�LV�GHWHUPLQHG��>&LWDWLRQV�RPLWWHG�@

,G��DW�BBB������$��G�DW��������������������

���� ,Q� WKH� LQVWDQW� FDVH�� ZKHQ� FRQVLGHULQJ� WKH� H[FOXGDEOH� WLPH�� WKH

VWLSXODWLRQ� UHDFKHG� E\� FRXQVHO� DQG� $SSHOODQW¶V� YROXQWDU\� DEVHQFH� IURP� KLV
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6HSWHPEHU����� ����� WULDO� GDWH��ZH�GR�QRW� ILQG� WKDW� WKH� SUHWULDO� GHOD\�ZDV

XQFRPPRQO\�ORQJ�� �)XUWKHUPRUH��ZH�ILQG�WKDW�EODPH�IRU�WKH�GHOD\�LV�ERUQH

PRUH�E\�$SSHOODQW�WKDQ�E\�WKH�JRYHUQPHQW���$GGLWLRQDOO\��$SSHOODQW�GLG�QRW

ILOH� D�PRWLRQ� WR� GLVPLVV�� SXUVXDQW� WR� 5XOH� ����� DQG� FRQVWLWXWLRQDO� FODLPV�

XQWLO�-DQXDU\�����������ZKLFK�LV�WZR�PRQWKV�EHIRUH�KLV�DFWXDO�WULDO�GDWH�DQG

RYHU�RQH�\HDU�DIWHU�WKH�RULJLQDO�UXQ�GDWH��KHQFH��ZH�ILQG�WKDW�$SSHOODQW�GLG

QRW�DVVHUW�³LQ�GXH�FRXUVH´�KLV�ULJKW�WR�D�VSHHG\�WULDO���,G���)LQDOO\��ZH�PXVW

GHWHUPLQH�LI�$SSHOODQW�VXIIHUHG�SUHMXGLFH�EHFDXVH�RI�WKH�GHOD\�

���� $SSHOODQW�VSHFLILFDOO\�DVVHUWV�WKDW��D��WKH�YLFWLP��GXH�WR�³ORVW�PHPRU\´�

JDYH�YDJXH� WHVWLPRQ\� UHJDUGLQJ�RFFXUUHQFHV�RQ�WKH�HYHQLQJ�RI�WKH� LQVWDQW

FULPHV���E��GXH�WR�³ORVW�PHPRU\´��DOLEL�ZLWQHVV�&KDUOHV�:LOOLDPV�JDYH�YDJXH

WHVWLPRQ\� UHJDUGLQJ�D�SDUW\�WKDW�$SSHOODQW�DOOHJHGO\� DWWHQGHG�DW� WKH� VDPH

WLPH� WKDW� WKH� LQVWDQW� FULPHV�ZHUH�EHLQJ� FRPPLWWHG� DJDLQVW� WKH� YLFWLP�� �F�

GXH� WR� ³ORVW� PHPRU\´�� VHFRQG� DOLEL� ZLWQHVV�� :D\QH� 0RUULV�� JDYH� YDJXH

WHVWLPRQ\� UHJDUGLQJ� WKH� SDUW\� DQG� KH� FRXOG� QRW� SURYLGH� WKH� SUHVHQW

ZKHUHDERXWV� RI� WKH� KRVW� RI� WKH� SDUW\�� 'DQWH� &URZOH\�� �G�� 'DQWH� &URZOH\

FRXOG�QRW�EH�FRQWDFWHG�WR�WHVWLI\�DW�WULDO��DQG��H��³ORVW�ZDV�WKH�ODXQGU\�OLVW�RI

IULHQGV� DQG� UHODWLYHV� RI� 0U�� &URZOH\� ZKR� FRXOG� KDYH� EHHQ� DGGLWLRQDO

ZLWQHVVHV�WR�SODFH�>$SSHOODQW@�DW�WKH�SDUW\�´��$SSHOODQW¶V�%ULHI�DW��������

���� )LUVW��ZH�ILQG�WKDW�WKH�YLFWLP¶V�DOOHJHG�YDJXH�WHVWLPRQ\�UHJDUGLQJ�WKH

HYHQWV�RQ�WKH�HYHQLQJ�RI�WKH�LQVWDQW�FULPHV�WHQGV�WR�EROVWHU�WKH�YHUVLRQ�RI
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HYHQWV�SURPXOJDWHG�E\�$SSHOODQW�DQG�KLV�DOLEL�ZLWQHVVHV�DW�WULDO��WKH�YLFWLP¶V

DOOHJHG�YDJXH�PHPRU\�KHOSHG�UDWKHU�WKDQ�KLQGHUHG�$SSHOODQW¶V�FDVH�

���� :KLOH� DOLEL� ZLWQHVVHV�:LOOLDPV� DQG� 0RUULV�PD\� QRW� KDYH� SURYLGHG� DV

PXFK�VSHFLILF�GHWDLO�UHJDUGLQJ�$SSHOODQW¶V�DWWHQGDQFH�DW�DQG�WKH�SDUWLFXODUV

RI�WKH�SDUW\�DV�$SSHOODQW�KDG�KRSHG�IRU��WKH�WHVWLPRQ\�RI�$SSHOODQW�DQG�WKH

WZR� ZLWQHVVHV� HVWDEOLVKHG� DQ� DOLEL� �DOEHLW� QRW� IRXQG� FUHGLEOH� E\� WKH� WULDO

FRXUW�� IRU� $SSHOODQW� GXULQJ� WKH� HYHQLQJ� LQ� TXHVWLRQ�� � 8QGHU� WKLV� IDFWXDO

VFHQDULR��ZH�GR�QRW� ILQG� WKDW� WKH� ORVV� RI� HYLGHQFH� IXQGDPHQWDOO\� LPSDLUHG

WKH� SURFHVV� E\� ZKLFK� $SSHOODQW¶V� JXLOW� RU� LQQRFHQFH� ZDV� GHWHUPLQHG�

&RPPRQZHDOWK�Y��'H%ODVH��VXSUD�

���� 7KH� XQDYDLODELOLW\� RI� DOOHJHG� SDUW\� KRVW� 'DQWH� &URZOH\� ZDV� VLPLODUO\

QRW�SUHMXGLFLDO�WR�$SSHOODQW�VLQFH�0U��&URZOH\¶V�WHVWLPRQ\�ZRXOG�KDYH�EHHQ

PHUHO\� FXPXODWLYH� WR� WKDW� RI� DOLEL� ZLWQHVVHV� :LOOLDPV� DQG� 0RUULV�� � 7KH

DEVHQFH�RI�&URZOH\�GLG�QRW�IXQGDPHQWDOO\�LPSDLU�$SSHOODQW¶V�WULDO���,G�

���� )LQDOO\�� WKH� ³ODXQGU\� OLVW´� RI� &URZOH\¶V� IULHQGV� DQG� UHODWLYHV� ZRXOG

OLNHZLVH�KDYH�RQO\�SURYLGHG�FXPXODWLYH�HYLGHQFH�KDG�$SSHOODQW�EHHQ�DEOH�WR

REWDLQ�WKHLU�LGHQWLWLHV�

���� )RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� ILQG� $SSHOODQW¶V� FRQVWLWXWLRQDO� FODLPV

UHJDUGLQJ�KLV�ULJKW�WR�D�VSHHG\�WULDO�WR�EH�PHULWOHVV���,G�

���� ,Q� $SSHOODQW¶V� ILQDO� LVVXH�� KH� DOOHJHV� WKDW� KLV� WULDO� FRXQVHO� ZDV

LQHIIHFWLYH� IRU� IDLOLQJ� ³WR� SURSHUO\� UHSUHVHQW� >$SSHOODQW¶V@� «� FRQVWLWXWLRQDO
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«ULJKWV�WR�D�VSHHG\�WULDO�E\�QRW�DJJUHVVLYHO\�DVVHUWLQJ�KLV�ULJKWV�DQG�HQWHUHG

LQWR� D� VWLSXODWLRQ�ZLWK� WKH�&RPPRQZHDOWK�ZKLFK�PLVFDOFXODWHG� WKH�GD\V� RI

H[FOXGDEOH�GHOD\�´��$SSHOODQW¶V�%ULHI�DW����

���� 2XU�6XSUHPH�&RXUW� VWDWHG� LQ�&RPPRQZHDOWK� Y�� &UDZOH\�� BBB� 3D�

BBB������$��G������������

,Q� RUGHU� WR� HVWDEOLVK� DQ� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO
FODLP�� WKH� DSSHOODQW� PXVW� PHHW� >D@� WKUHH�SURQJ� WHVW����
$SSHOODQW� PXVW� HVWDEOLVK� WKDW� WKH� LVVXH� XQGHUO\LQJ� WKH
FODLP�RI�LQHIIHFWLYHQHVV�KDV�PHULW���6HFRQG��DSSHOODQW�PXVW
HVWDEOLVK� WKDW� WKH� FRXUVH� RI� DFWLRQ� RU� LQDFWLRQ� FKRVHQ� E\
FRXQVHO�KDG�QR� UHDVRQDEOH� EDVLV� LQ� DGYDQFLQJ� DSSHOODQW
V
LQWHUHVWV��7KLUG��DSSHOODQW�PXVW�HVWDEOLVK� WKDW�KH�VXIIHUHG
SUHMXGLFH� DV� D� UHVXOW� RI� WKH� FRXQVHO
V� DFWLRQ� RU� LQDFWLRQ�
3UHMXGLFH� LQ� WKLV� FRQWH[W� KDV� EHHQ� GHILQHG� WR� PHDQ� WKDW
DSSHOODQW� PXVW� HVWDEOLVK� WKDW� EXW� IRU� WKH� DUJXDEO\
LQHIIHFWLYH�DFW�RU�RPLVVLRQ�WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\
WKDW�WKH�UHVXOW�ZRXOG�KDYH�EHHQ�GLIIHUHQW���$SSHOODQW�EHDUV
WKH� EXUGHQ� RI� SURYLQJ� DOO� WKUHH� SURQJV� RI� WKLV� VWDQGDUG�
0RUHRYHU�� WKH� ODZ�LQ�3HQQV\OYDQLD�SUHVXPHV� WKDW� FRXQVHO
ZDV�HIIHFWLYH���>&LWDWLRQV�RPLWWHG�@

,G��DW�BBB������$��G�DW�����

���� :H� KDYH� DOUHDG\� GHWHUPLQHG�� VXSUD�� WKDW� $SSHOODQW¶V� FRQVWLWXWLRQDO

ULJKWV�WR�D�VSHHG\�WULDO�ZHUH�QRW�YLRODWHG�VLQFH�KH�ZDV�QRW�SUHMXGLFHG�E\�DQ\

GHOD\� LQ� EULQJLQJ� KLP� WR� WULDO�� � +HQFH�� ZH� ILQG� WKDW� WULDO� FRXQVHO� ZDV� QRW

LQHIIHFWLYH�UHJDUGLQJ�$SSHOODQW¶V�FRQVWLWXWLRQDO�ULJKWV�WR�D�VSHHG\�WULDO��,G��,Q

UHJDUG� WR� WKH� VWLSXODWLRQ� UHJDUGLQJ� WKH� ���� H[FOXGDEOH� GD\V� DQG� LWV

LPSOLFDWLRQ�RI�$SSHOODQW¶V�VSHHG\�WULDO�ULJKWV�SXUVXDQW�WR�5XOH�������ZH�ILQG
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WKDW� VLQFH� $SSHOODQW¶V� FRQVWLWXWLRQDO� ULJKWV� WR� D� VSHHG\� WULDO� ZHUH� QRW

YLRODWHG�� WKHQ� $SSHOODQW� FDQ� QRW� DYDLO� KLPVHOI� RI� WKH� SURSK\ODFWLF� HIIHFW� RI

5XOH������ZKHQ�DVVHUWLQJ�DQ�LQHIIHFWLYHQHVV�RI�FRXQVHO�FODLP���2XU�6XSUHPH

&RXUW�DQG�WKLV�&RXUW�KDYH�KHOG�WKDW�ZKHQ�GHIHQVH�FRXQVHO�IDLOV�WR�REMHFW�WR�D

&RPPRQZHDOWK�SHWLWLRQ�IRU�DQ�H[WHQVLRQ�RI�WLPH��RU�E\�DQDORJ\��HQWHUV�LQWR

D� VWLSXODWLRQ� FRQFHUQLQJ� GDWHV� H[FOXGDEOH� IURP� FRQVLGHUDWLRQ� XQGHU� 5XOH

�������D�GHIHQGDQW�ZLOO�QRW�EH�GLVFKDUJHG�XQOHVV�KH�KDV�EHHQ�GHSULYHG�RI�KLV

XQGHUO\LQJ�ULJKW�WR�D�VSHHG\�WULDO�XQGHU�WKH�8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD

&RQVWLWXWLRQV�� � &RPPRQZHDOWK� Y�� :HOOV�� ���� 3D�� ����� BBB�� ���� $��G

��������������������&RPPRQZHDOWK�Y��&URZOH\������3D�������BBB�����

$��G�������������������������&RPPRQZHDOWK�Y��6PLWK������$��G�����

�����3D��6XSHU��������� �$FFRUGLQJO\��VLQFH�WULDO�FRXQVHO�ZDV�QRW�LQHIIHFWLYH

IRU�IDLOLQJ�WR�SXUVXH�$SSHOODQW¶V�FRQVWLWXWLRQDO�ULJKWV�WR�D�VSHHG\�WULDO��VLQFH

$SSHOODQW�ZDV�QRW�SUHMXGLFHG��DQG�FRQVHTXHQWO\��$SSHOODQW�FDQ�QRW�DVVHUW�DQ

LQHIIHFWLYHQHVV� FODLP� UHJDUGLQJ� KLV� 5XOH� ����� VSHHG\� WULDO� ULJKWV�� ZH� ILQG

$SSHOODQW¶V�LQHIIHFWLYHQHVV�RI�FRXQVHO�FODLPV�WR�EH�PHULWOHVV���,G�

���� 6LQFH�ZH�KDYH�IRXQG�DOO�RI�$SSHOODQW¶V�LVVXHV�WR�EH�PHULWOHVV��ZH�DIILUP

����������������������������������

��$OWKRXJK�:HOOV�LQYROYHG�DQ�DSSHDO�XQGHU�WKH�3RVW�&RQYLFWLRQ�+HDULQJ�$FW�
���3D�&�6���������������5HSHDOHG�$SULO������������ RXU� 6XSUHPH� &RXUW�� LQ
&RPPRQZHDOWK� Y�� .LPEDOO�� BBB� 3D�� BBB�� ����� 3D�� /H[LV� ���� �������
VWDWHG� WKDW� WKH� SUHMXGLFH� VWDQGDUG� UHJDUGLQJ� DQ� LQHIIHFWLYHQHVV� RI� FRXQVHO
FODLP�LV�WKH�VDPH�RQ�GLUHFW�DSSHDO�DQG�XQGHU�WKH�3&5$���,G�
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WKH�MXGJPHQW�RI�VHQWHQFH�RI�WKH�WULDO�FRXUW�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�

���� 6&+,//(5��-���&RQFXUV�LQ�WKH�5HVXOW�


