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%()25(���-2+1621��6&+,//(5��DQG�%526.<��--�

23,1,21�%<�-2+1621��-�� )LOHG���$SULO���������

��� ,Q� WKLV� SURGXFW� OLDELOLW\� FDVH�� ZH� DUH� DVNHG� WR� GHWHUPLQH� ZKHWKHU� D

SODLQWLII�VKRXOG�EH�DIIRUGHG� WKH�XVH�RI�D� UHEXWWDEOH�SUHVXPSWLRQ�WKDW�KH�RU

VKH�ZRXOG� KDYH� IROORZHG� DQ� DGHTXDWH�ZDUQLQJ� KDG� RQH� EHHQ� JLYHQ� ZKHUH

ZDUQLQJV�RU�LQVWUXFWLRQV�DUH�UHTXLUHG�WR�PDNH�D�SURGXFW�QRQ�GHIHFWLYH�DQG�D

ZDUQLQJ�KDV�QRW�EHHQ�JLYHQ�� �:H�FRQFOXGH�WKDW�3HQQV\OYDQLD� MXULVSUXGHQFH

SRVHV� QR� LPSHGLPHQW� WR� WKH� DGRSWLRQ� RI� VXFK� D� ³KHHGLQJ� SUHVXPSWLRQ�´

$FFRUGLQJO\��ZH� ILQG�QR� HUURU� LQ� WKH� UXOLQJV� RI� WKH� WULDO� FRXUW� DQG�� IRU� WKH

IROORZLQJ�UHDVRQV��ZH�DIILUP�

��� 2ZHQV�&RUQLQJ� )LEHUJODV� &RUSRUDWLRQ� �2ZHQV�&RUQLQJ� RU� WKH

FRPSDQ\��DSSHDOV�WKH�RUGHU�GHQ\LQJ�LWV�PRWLRQV�IRU�SRVW�WULDO� UHOLHI� LQ� IRXU

SHUVRQDO� LQMXU\� DFWLRQV� DULVLQJ� IURP� WKH� SODLQWLIIV¶� H[SRVXUH� WR� DVEHVWRV

SURGXFWV� WKDW� 2ZHQV�&RUQLQJ� DOOHJHGO\� PDQXIDFWXUHG�� � 2ZHQV�&RUQLQJ

VRXJKW� MXGJPHQW�QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� RU� LQ� WKH� DOWHUQDWLYH�� D� QHZ

WULDO�� FRQWHQGLQJ� WKDW� WKH� SODLQWLIIV� IDLOHG� WR� DGGXFH� VXIILFLHQW� HYLGHQFH� WR

HVWDEOLVK�SURGXFW�LGHQWLW\�DQG�WKDW�WKH�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�FKDUJLQJ

WKH�MXU\�RQ�VHYHUDO�HOHPHQWV�RI�WKH�SODLQWLIIV¶�HYLGHQWLDU\�EXUGHQ�

��� :DOWHU� &RZDUG�� -RVHSK� DQG� /RUHWWD� 3RSODVNL�� $OEHUW� DQG� /RUHWWD

9HFFKLRQH��DQG�:LOOLDP�:DWWV��3ODLQWLIIV��FRPPHQFHG�WKH�XQGHUO\LQJ�DFWLRQV
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IROORZLQJ�PHGLFDO� GLDJQRVHV� RI�PHVRWKHOLRPD� RU� FDUFLQRPD� LQ� HDFK� RI� WKH

PDOH� SODLQWLIIV�� � 2ZHQV�&RUQLQJ� GLG� QRW� GLVSXWH� 3ODLQWLIIV¶� FODLP� WKDW� WKHVH

FRQGLWLRQV� ZHUH� FDXVHG� E\� H[SRVXUH� WR� DVEHVWRV� GXVW� DQG� ILEHUV� WKH�PHQ

HQFRXQWHUHG� LQ� WKHLU� UHVSHFWLYH� SODFHV� RI� HPSOR\PHQW�� EXW� DVVHUWHG� WKDW

WKHUH� ZDV� LQVXIILFLHQW� HYLGHQFH� WR� HVWDEOLVK� WKDW� 2ZHQV�&RUQLQJ

PDQXIDFWXUHG�WKH�SURGXFWV�WR�ZKLFK�WKH�PHQ�ZHUH�H[SRVHG�

��� )ROORZLQJ�H[WHQVLYH�GLVFRYHU\�� WKH�FRXUW� FRQVROLGDWHG� WKH�PDWWHUV� IRU

WULDO�SXUVXDQW�WR�3D�5�&�3������D���DQG�FRQGXFWHG�D�UHYHUVH�ELIXUFDWHG�WULDO�

,Q�3KDVH�,�RI�WKH�WULDO��WKH� MXU\�GHWHUPLQHG�WKDW�HDFK�RI�WKH�PDOH�SODLQWLIIV

GHYHORSHG� WKHLU� UHVSHFWLYH� PHGLFDO� FRQGLWLRQV� DV� D� UHVXOW� RI� H[SRVXUH� WR

DVEHVWRV���$W�WKH�HQG�RI�3KDVH�,��WKH�MXU\�DVVHVVHG�GDPDJHV�DV�IROORZV��WR

&RZDUG�� ������������ WR� 3RSODVNL�� ������������ WR� 9HFFKLRQH�� �����������

DQG� WR� :DWWV�� ��������� � 7KH� MXU\� DOVR� DZDUGHG� GDPDJHV� IRU� ORVV� RI

FRQVRUWLXP� WR� 0UV�� 3RSODVNL� IRU� ���������� DQG� WR� 0UV�� 9HFFKLRQH� IRU

�����������2ZHQV�&RUQLQJ�GLG�QRW�PRXQW�D�GHIHQVH�GXULQJ�3KDVH�,�

��� ,Q� 3KDVH� ,,� RI� WKH� WULDO�� D� VHFRQG� MXU\� LGHQWLILHG� 2ZHQV�&RUQLQJ

SURGXFWV�� DV� ZHOO� DV� WKRVH� RI� GHIHQGDQWV� *$)� &RUSRUDWLRQ� DQG� )OLQWNRWH

&RPSDQ\�� DV� WKH� VSHFLILF� FDXVH� RI� 3ODLQWLIIV¶� LQMXULHV�� � 7KH� WULDO� FRXUW�� WKH

+RQRUDEOH�(GZDUG�%��5RVHQEHUJ��PROGHG� WKH� UHVSHFWLYH�YHUGLFWV� WR�SURUDWH

WKH� DZDUG� RI� GDPDJHV� EHWZHHQ� WKH� WKUHH� GHIHQGDQWV� DQG� UHGXFHG� WKH

&RZDUG��9HFFKLRQH�DQG�3RSODVNL�YHUGLFWV�WR�UHIOHFW�WKH�SODLQWLIIV¶�SDUWLFLSDWLRQ
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LQ� WKH� -RKQV�0DQYLOOH� 7UXVW�� �6HH�%DNHU� Y�� $&	6�� ,QF��� ����� 3D�� 6XSHU�

/H[LV�������ZLWKGUDZQ��PRGLILHG�� �����3$� 6XSHU� �� �HQ� EDQF�� �ILOHG�0DUFK

������������2ZHQV�&RUQLQJ�ILOHG�D�0RWLRQ�IRU�3RVW�7ULDO�5HOLHI�LQFRUSRUDWLQJ

UHTXHVWV� IRU� MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW� �MXGJPHQW�Q�R�Y����RU� LQ

WKH� DOWHUQDWLYH�� D� QHZ� WULDO�� � 7KH� FRXUW� GHQLHG� ERWK� PRWLRQV� DQG� DGGHG

GDPDJHV� IRU� GHOD\� SXUVXDQW� WR� 3D�5�&�3�� ����� � 2ZHQV�&RUQLQJ� ILOHG� WKLV

DSSHDO�

��� 2ZHQV�&RUQLQJ� UDLVHV� VL[� LVVXHV� RQ� DSSHDO�� DULVLQJ� IURP� WKH� WULDO

FRXUW¶V�GHQLDO�RI�LWV�PRWLRQV�IRU�MXGJPHQW�Q�R�Y�DQG�QHZ�WULDO���7KRVH�LVVXHV

DUH�VWDWHG�E\�2ZHQV�&RUQLQJ�DV�IROORZV�

�� 'LG�SODLQWLIIV¶�UHPRWH�SURRI�RI�PHUH�ZRUNSODFH�SUHVHQFH�IDLO�WR
VDWLVI\� WKH� VWULFW� SURGXFW� LGHQWLILFDWLRQ� VWDQGDUGV� WKDW� ZHUH
PDQGDWHG� LQ� DVEHVWRV� FDVHV� E\� >WKH� 6XSHULRU� &RXUW¶V@
GHFLVLRQV� LQ� (FNHQURG� Y�� *$)� &RUS��� ���� $��G� ��� �>3D�
6XSHU�@� ������� DQG�6DPDULQ� Y�� *$)� &RUS��� ���� $��G� ���
�3D��>6XSHU�@������"

�� 'LG�WKH�LQVWUXFWLRQV�RI�WKH�ORZHU�FRXUW� LPSURSHUO\�HQFRXUDJH
WKH� MXU\� WR� UHWXUQ� OLDELOLW\� YHUGLFWV� EDVHG� RQ� D� UHGXFHG
HYLGHQWLDU\� EXUGHQ� WKDW� LV� LQFRQVLVWHQW� ZLWK� >WKH� 6XSHULRU
&RXUW¶V@�FRQWUROOLQJ�GHFLVLRQV�LQ�(FNHQURG�DQG�6DPDULQ"

�� ,V� D� QHZ� WULDO� UHTXLUHG� EHFDXVH� WKH� WULDO� FRXUW� SUHMXGLFLDOO\
FRPSRXQGHG�LWV�LQVWUXFWLRQDO�HUURU� LQ�LQHTXLWDEO\�DSSO\LQJ� LWV
UXOHV�RQ�EXUGHQ�RI�SURRI"

�� 'LG� SODLQWLIIV� IDLO� WR� HVWDEOLVK� WKH� LPSRUWDQW� HOHPHQW� RI
FDXVDWLRQ�LQ�WKLV�ZDUQLQJ�GHIHFW�FDVH�ZKHUH�WKH\�DGGXFHG�QR
HYLGHQFH� WKDW� WKH\� ZRXOG� KDYH� DYRLGHG� WKH� ULVNV� RI
GHIHQGDQW¶V� SURGXFW� LI� WKH\� KDG� EHHQ� ZDUQHG� RU� PRUH
DGHTXDWHO\�ZDUQHG�RI�LWV�GHIHFWV"
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�� ,V� D� QHZ� WULDO� UHTXLUHG� EHFDXVH� RI� SUHMXGLFLDO� HUURU� LQ� WKH
H[DPLQDWLRQ�RI�D�GHIHQVH�H[SHUW�DQG�LQIODPPDWRU\�FRPPHQWV
E\�D�SODLQWLII�DSSHOOHH"

�� ,V� D�QHZ� WULDO� UHTXLUHG� RQ�GDPDJHV�ZKHUH� WKH� ORZHU� FRXUW¶V
LQVWUXFWLRQV� RQ� KHGRQLF� GDPDJHV� DQG� PRUWDOLW\� WDEOHV
LPSURSHUO\� HQFRXUDJHG� WKH� MXU\� WR� UHWXUQ� LQIODWHG� GDPDJH
DZDUGV� WKDW� ZHUH� EDVHG� RQ� FRQIXVLRQ�� FRQMHFWXUH�� DQG
LPSRVVLEOH�OLIH�H[SHFWDQFLHV�LQ�WKHVH�FDVHV"

%ULHI�IRU�$SSHOODQW�2ZHQV�&RUQLQJ�DW���

��� 2ZHQV�&RUQLQJ¶V� IRXUWK� LVVXH�� TXHVWLRQLQJ� WKH� SURSULHW\� RI� 3ODLQWLIIV¶

UHOLDQFH�RQ�WKH�VR�FDOOHG�³KHHGLQJ�SUHVXPSWLRQ´�WR�HVWDEOLVK�OHJDO�FDXVDWLRQ�

UDLVHV� D� PDWWHU� RI� ILUVW� LPSUHVVLRQ� IXQGDPHQWDO� WR� WKH� GLVSRVLWLRQ� RI� WKLV

FDVH���$FFRUGLQJO\��ZH�FRPPHQFH�RXU�GLVFXVVLRQ�ZLWK�WKDW�LVVXH�DQG�DGGUHVV

WKH�UHPDLQLQJ�LVVXHV�LQ�WKH�RUGHU�SUHVHQWHG�

��� 8SRQ� UHYLHZ� RI� 2ZHQV�&RUQLQJ¶V� EULHI�� ZH� QRWH� WKDW� WKH� FRPSDQ\

DUJXHV�ERWK�WKH�VXIILFLHQF\�RI�3ODLQWLIIV¶�SURRI�DQG�DOOHJHG�LQVWUXFWLRQDO�HUURU

E\� WKH� FRXUW�� � ,G�� DW� ���� � +RZHYHU�� EHFDXVH� RXU� GLVSRVLWLRQ� RI� WKH� OHJDO

LVVXHV� SRVHG� E\� WKH� ³KHHGLQJ� SUHVXPSWLRQ´� QHFHVVDULO\� LPSOLFDWHV� WKH

DGHTXDF\�RI�WKH�FRXUW¶V�LQVWUXFWLRQV��ZH�ZLOO�FRQILQH�RXU�DQDO\VLV�WR�ZKHWKHU

WKH�SUHVXPSWLRQ�LV�YLDEOH�DV�DSSOLHG�LQ�WKLV�FDVH�

��� 2XU�FRXUWV�KDYH�RSLQHG��JHQHUDOO\��WKDW�WR�HVWDEOLVK�OHJDO�FDXVDWLRQ��D

SODLQWLII�DVVHUWLQJ�D�IDLOXUH�WR�ZDUQ�GHIHFW�FODLP�³PXVW�GHPRQVWUDWH�WKDW�WKH

XVHU�RI�WKH�SURGXFW�ZRXOG�KDYH�DYRLGHG�WKH�ULVN�KDG�KH�RU�VKH�EHHQ�ZDUQHG
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RI� LW�E\�WKH� VHOOHU�´� �3KLOOLSV�Y��$�%HVW�3URGXFWV�&R��� ����3D�� ����� ����

����$��G���������������������6HH�DOVR�'HPPOHU�Y��6PLWK.OLQH�%HHFKDP

&RUS��� ���� $��G� ������ ����� �UHDVRQLQJ� WKDW� ³>D@EVHQW� SURRI� WKDW� D�PRUH

WKRURXJK� RU� PRUH� H[SOLFLW� ZDUQLQJ� ZRXOG� KDYH� SUHYHQWHG� 0UV�� 'HPPOHU¶V

XVH� RI� >6PLWK.OLQH¶V� SURGXFW@�� >WKH� SODLQWLIIV@� FDQQRW� HVWDEOLVK� WKDW

6PLWK.OLQH¶V� DOOHJHG� IDLOXUH� WR� ZDUQ� ZDV� WKH� SUR[LPDWH� FDXVH� RI� 0UV�

'HPPOHU¶V� LQMXULHV´��� � 2ZHQV�&RUQLQJ� FRQWHQGV� WKDW� WKHVH� GHFLVLRQV� DUH

GLVSRVLWLYH�RI�WKH�LVVXH�RI�FDXVDWLRQ�LQ�WKLV�FDVH�EHFDXVH��DV�LQ�3KLOOLSV�DQG

'HPPOHU��WKH�SODLQWLIIV�KHUH�IDLOHG�WR�DGGXFH�DQ\�HYLGHQFH�WKDW�WKH\�ZRXOG

KDYH�DYRLGHG�WKH�KD]DUG�LQKHUHQW�LQ�WKH�XQGHUO\LQJ�SURGXFW�HYHQ�LI�WKH\�KDG

EHHQ�ZDUQHG�RI�LWV�H[LVWHQFH���%ULHI�IRU�$SSHOODQW��VXSUD�DW���������7KH�WULDO

FRXUW� GHFOLQHG� WR� UHTXLUH� VXFK� SURRI�� LQVWHDG� DSSO\LQJ� D� UHEXWWDEOH

SUHVXPSWLRQ� DW� ODZ� WR� HVWDEOLVK� WKDW� KDG� 2ZHQV�&RUQLQJ� SURYLGHG� DQ

DGHTXDWH� ZDUQLQJ�� WKH�PDOH� SODLQWLIIV� ZRXOG� KDYH� KHHGHG� LW� DQG� DFWHG� WR

DYRLG� DVEHVWRV� H[SRVXUH�� � 7ULDO� &RXUW� 2SLQLRQ�� �������� DW� ���� � 7KH� FRXUW

GHVFULEHG�WKH�SUHVXPSWLRQ�DV�D�³ORJLFDO�FRUROODU\´�RI�5HVWDWHPHQW��6HFRQG�

RI�7RUWV��6HFWLRQ����$��FRPPHQW�M��ZKLFK�SURYLGHV�WKDW�³>Z@KHUH�D�ZDUQLQJ

LV� JLYHQ� WKH� VHOOHU� PD\� UHDVRQDEO\� DVVXPH� WKDW� LW� KDV� EHHQ� UHDG� DQG

KHHGHG�´� � ,G�� � 3ODLQWLIIV� DUJXH� WKDW� WKH� FRXUW¶V� UXOLQJ� LV� VXSSRUWHG� E\

DSSHOODWH�GHFLVLRQV� LQ�WKLUWHHQ�RWKHU�VWDWHV��DQG�D�SUHGLFWLRQ�E\� WKH�8QLWHG

6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�7KLUG�&LUFXLW�WKDW�WKH�3HQQV\OYDQLD�6XSUHPH
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&RXUW�ZRXOG�DGRSW�WKH�³KHHGLQJ�SUHVXPSWLRQ´�WR�HVWDEOLVK�OHJDO�FDXVDWLRQ�LQ

IDLOXUH�WR�ZDUQ�GHIHFW� FDVHV�� �%ULHI� IRU�$SSHOOHHV�DW�������� �6HH�3DYOLN�Y�

/DQH� /LPLWHG�7REDFFR� ([SRUWHUV� ,QWHUQDWLRQDO�� ���� )��G� ����� ���

������� �³:H� QRZ� SUHGLFW� WKDW� 3HQQV\OYDQLD� ZRXOG� DGRSW� D� UHEXWWDEOH

KHHGLQJ�SUHVXPSWLRQ�DV�D�ORJLFDO�FRUROODU\�WR�FRPPHQW�M�´��

���� 6WULFW�OLDELOLW\�ZDV�DGRSWHG�LQ�3HQQV\OYDQLD�³ZKHQ�LW�EHFDPH�FOHDU�WKDW

WKH� FLUFXPVWDQFHV� EHKLQG� VRPH� LQMXULHV�ZRXOG�PDNH�QHJOLJHQFH� SUDFWLFDOO\

LPSRVVLEOH�IRU�DQ�LQMXUHG�SODLQWLII�WR�SURYH�´��:DOWRQ�Y��$YFR�&RUS�������3D�

����� ����� ���� $��G� ����� ���� �������� � 2XU� 6XSUHPH� &RXUW� KDV� PROGHG

3HQQV\OYDQLD�MXULVSUXGHQFH�DFFRUGLQJO\�WR�DVVXUH�LQMXUHG�SODLQWLIIV�D�ULJKW�RI

UHFRYHU\�� UHJDUGOHVV� RI� IDXOW�� LI� WKHLU� LQMXULHV� ZHUH� FDXVHG� E\� D� SURGXFW

ODFNLQJ�DQ\�HOHPHQW�QHFHVVDU\�IRU�LWV�LQWHQGHG�XVH�� �%HUNHELOH�Y��%UDQWO\

+HOLFRSWHU�&RUS�������3D��������������$��G������������������$]]DUHOOR�Y�

%ODFN�%URWKHUV�&RPSDQ\��,QF�������3D����������������$��G�����������

�������� � 7KLV� GHYHORSPHQW�� FKDUDFWHUL]HG� E\� WKH� DGRSWLRQ� RI� 5HVWDWHPHQW

�6HFRQG��RI�7RUWV��6HFWLRQ����$�� ³UHIOHFWV� WKH� VRFLDO� SROLF\� WKDW� D� VHOOHU� RU

PDQXIDFWXUHU�LV�EHVW�DEOH�WR�VKRXOGHU�WKH�FRVWV�DQG�WR�DGPLQLVWHU�WKH�ULVNV

LQYROYHG�ZKHQ�D�SURGXFW�LV�UHOHDVHG�LQWR�WKH�VWUHDP�RI�FRPPHUFH�´� �'DYLV

Y��%HUZLQG�&RUS�������3D����������������$��G����������������������7KDW

SROLF\� GHULYHV� IURP� WKH� UHFRJQLWLRQ� WKDW� ³>L@Q� DQ� HUD� RI� JLDQW� FRUSRUDWH

VWUXFWXUHV�� XWLOL]LQJ� WKH� QDWLRQDO�PHGLD� WR� VHOO� WKHLU� ZDUHV� �� �� �� >LW� LV@� WKH
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FRQVXPHU�ZKR�PXVW�EH�SURWHFWHG�´��$]]DUHOOR��VXSUD�DW����������$��G�DW

��������� � 7KH� 6XSUHPH�&RXUW� KDV� FRQFOXGHG� DFFRUGLQJO\� WKDW� ³QR� FXUUHQW

VRFLHWDO� LQWHUHVW� LV� VHUYHG� E\� SHUPLWWLQJ� WKH� PDQXIDFWXUHU� WR� SODFH� D

GHIHFWLYH�DUWLFOH�LQ�WKH�VWUHDP�RI�FRPPHUFH�DQG�WKHQ�WR�DYRLG�UHVSRQVLELOLW\

IRU�GDPDJHV�FDXVHG�E\�WKH�GHIHFW�´� �%HUNHELOH��VXSUD�DW���������$��G�DW

�����TXRWLQJ�6DOYDGRU�Y��$WODQWLF�6WHHO�%RLOHU�&R�������3D�������������

$��G������������������

���� 7R� IDFLOLWDWH� UHFRYHU\� RI� GDPDJHV�� D� FODLP� VRXQGLQJ� LQ� VWULFW� OLDELOLW\

UHTXLUHV� ³RQO\� WZR�HOHPHQWV�RI� UHTXLVLWH�SURRI�� WKH�QHHG� WR� SURYH� WKDW� WKH

SURGXFW� ZDV� GHIHFWLYH�� DQG� WKH� QHHG� WR� SURYH� WKDW� WKH� SURGXFW� ZDV� WKH

SUR[LPDWH� FDXVH� RI� WKH� SODLQWLII¶V� LQMXULHV�´� � ,G�� � +RZHYHU�� LQ� FODLPV� RI

IDLOXUH�WR�ZDUQ�GHIHFW��RXU�FRXUWV�KDYH�RSLQHG� WKDW�WKH�SODLQWLII�PXVW� VKRZ

ILUVW� WKDW�WKH�KD]DUGRXV�FRQGLWLRQ�RI�WKH�SURGXFW�ZDV�D�FDXVH�LQ� IDFW�RI�KLV

LQMXU\��DQG�WKHQ�WKDW�WKH�DEVHQFH�RU�LQDGHTXDF\�RI�ZDUQLQJV�DGGUHVVLQJ�WKDW

FRQGLWLRQ�ZDV�WKH�OHJDO�FDXVH�RI�KLV�LQMXU\���$\HUV�Y��-RKQVRQ�	�-RKQVRQ

%DE\�3URGXFWV�&R�������3��G�������������:DVK��6XS��&W���������FLWHG�ZLWK

DSSURYDO�LQ�3KLOOLSV��VXSUD�DW�����Q���������$��G�DW������Q������6HH�DOVR

6KHUN� Y�� 'DLV\�+HGGRQ�� ���� 3D�� ����� �������� ���� $��G� ����� ���

�+XWFKLQVRQ��-XVWLFH��FRQFXUULQJ���H[SODLQLQJ�³>R@Q�WKH�IDFWV�RI�WKLV�FDVH��ZH

GR�QRW�UHDFK�WKH�LVVXH�RI�ZKHWKHU�D�IDLOXUH�WR�SURYLGH�DGHTXDWH�ZDUQLQJ�ZDV

WKH�������SUR[LPDWH�FDXVH�RI�SODLQWLII¶V�LQMXULHV�EHFDXVH�VXFK�IDLOXUH�ZDV�QRW�D
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FDXVH�LQ�IDFW´����,Q�WR[LF�VXEVWDQFH�FDVHV��VXFK�D�VKRZLQJ�ZRXOG�UHTXLUH�WKDW

WKH�SODLQWLII�VKRZ�ILUVW�WKDW�KLV�LQMXULHV�ZHUH��LQ�IDFW��FDXVHG�E\�H[SRVXUH�WR

WKH�SURGXFW�LQ�TXHVWLRQ��DQG�WKHQ�WKDW�EXW�IRU�WKH�DEVHQFH�RI�WKH�ZDUQLQJ�KH

ZRXOG�QRW� KDYH� EHHQ� H[SRVHG�� �6HH�3KLOOLSV�� VXSUD� DW� ����� ���� $��G� DW

�����

���� 8SRQ�FDUHIXO�FRQVLGHUDWLRQ�RI�WKH�IRUHJRLQJ�GHFLVLRQV��ZH�FRQFOXGH�WKDW

VXFK�D�EXUGHQ�RI�SURGXFWLRQ�LQ�WR[LF�VXEVWDQFH�FDVHV�LV�QRW�FRQVLVWHQW�ZLWK

RXU�6XSUHPH�&RXUW¶V�VWDWHG�REMHFWLYHV�LQ�WKH�DGRSWLRQ�RI�6HFWLRQ����$���6HH

%HUNHELOH��VXSUD�DW���������$��G�DW������TXRWLQJ�6DOYDGRU��VXSUD�DW����

���� $��G� DW� ������ � :HUH� ZH� WR� UHTXLUH� WKDW� WKH� WR[LF� WRUW� SODLQWLII

GHPRQVWUDWH� IDLOXUH�WR�ZDUQ�GHIHFW� FDXVDWLRQ�E\� LQWURGXFWLRQ� RI� DIILUPDWLYH

HYLGHQFH�� ZH� ZRXOG�� LQ� VRPH� FDVHV�� SUHFOXGH� UHFRYHU\�� HYHQ� ZKHUH� WKH

HYLGHQFH� SURYHG� WKDW� WKH� GDQJHURXV� SURSHQVLWLHV� RI� WKH� SURGXFW� LQ� IDFW

FDXVHG�WKH�SODLQWLII¶V�LQMXULHV���0RUHRYHU��WKH�PDQXIDFWXUHU�ZRXOG�GHULYH�QR

LQFHQWLYH� WR�PDUNHW� SURGXFWV� ODEHOHG� IRU� VDIH� XVH� HYHQ� DV� WKH� GDQJHURXV

SURSHQVLWLHV�RI�LWV�SURGXFWV�FDXVHG�GHDWK�RU�VHULRXV�LQMXU\���6XFK�UHVXOWV�DUH

HVSHFLDOO\� WURXEOHVRPH�ZKHUH�� DV� KHUH�� WKH� SODLQWLIIV� ZHUH� H[SRVHG� LQ� WKH

FRXUVH� RI� WKHLU� HPSOR\PHQW� XQGHU� FLUFXPVWDQFHV� WKDW� SURYLGHG� WKHP� QR

PHDQLQJIXO�FKRLFH�RI�ZKHWKHU� WR�DYRLG�H[SRVXUH�� �6HH�&RIIPDQ�Y��.HHQH

&RUSRUDWLRQ������$��G�����������1�-��6XS��&W���������³,W�LV�XQUHDVRQDEOH

WR�DVVXPH�WKDW�DQ�HPSOR\HH�ZRXOG�OHDYH�KLV�RU�KHU�SRVLWLRQ�RQFH�DSSULVHG�RI
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FHUWDLQ� VDIHW\� KD]DUGV� ZKHQ� VXFK� KD]DUGV� DUH� QRW� UHFWLILHG� E\� WKH

HPSOR\HU�´��� � :H� DUH� WKXV� FRPSHOOHG� WR� UHFRJQL]H� WKDW� WKH� EXUGHQ� RI

SURGXFWLRQ� FXUUHQWO\� DSSOLFDEOH� WR� VWULFW� OLDELOLW\� FDVHV� SRVHV� SRWHQWLDO

LQHTXLW\� LQ� WKH� FRQWH[W� RI� WR[LF� VXEVWDQFH� FDVHV� ZKHUH� WKH� SODLQWLII� IDFHG

H[SRVXUH�LQ�WKH�FRXUVH�RI�KLV�HPSOR\PHQW�

���� %HFDXVH� QR� 3HQQV\OYDQLD� FRXUW� KDV� DGGUHVVHG� WKLV� SRWHQWLDO�� ZH

FRQVLGHU� DV� SHUVXDVLYH� DXWKRULW\� WKH� GHFLVLRQV� RI� RWKHU� MXULVGLFWLRQV�� � ,Q

&RIIPDQ��WKH�6XSUHPH�&RXUW�RI�1HZ�-HUVH\�UHFRJQL]HG�WKDW�³LQ�D�IDLOXUH�WR

ZDUQ� FDVH�� HVWDEOLVKLQJ� WKDW� WKH� DEVHQFH� RI� D� ZDUQLQJ� ZDV� D� VXEVWDQWLDO

IDFWRU� LQ� WKH� KDUP� DOOHJHG� WR� KDYH� UHVXOWHG� IURP� H[SRVXUH� WR� WKH� SURGXFW

LWVHOI�LV�SDUWLFXODUO\�GLIILFXOW�´��,G��DW�������7KH�FRXUW�UHDVRQHG�WKDW�EHFDXVH

³>D@�SODLQWLII�ZKR�XVHV�RU�LV�H[SRVHG�WR�D�GHIHFWLYH�SURGXFW�LQ�WKH�FRXUVH�RI

KLV�RU�KHU�HPSOR\PHQW�PD\�QRW�EH�DEOH�WR�H[HUFLVH�PHDQLQJIXO�FKRLFH�ZLWK

UHVSHFW�WR�FRQIURQWLQJ�WKH�ULVN�RI�LQMXU\�SRVHG�E\�WKH�SURGXFW�´�KH�PD\�QHYHU

EH� DEOH� WR� HVWDEOLVK� WKDW� KH� ZRXOG� KDYH� DYRLGHG� H[SRVXUH� KDG� KH� EHHQ

ZDUQHG�� � ,G�� DW� ����� � 7R� DYRLG� VXFK� UHVXOWV� DQG� WR� GHWHU� ³WKRVH

PDQXIDFWXUHUV�ZKR�ZRXOG�UDWKHU�ULVN�OLDELOLW\�WKDQ�SURYLGH�D�ZDUQLQJ�ZKLFK

ZRXOG� LPSDLU� WKH� PDUNHWDELOLW\� RI� WKH� SURGXFW�´� WKH� FRXUW� LPSRVHG� D

SUHVXPSWLRQ� DW� ODZ� WKDW� KDG� WKH� SODLQWLII� EHHQ� ZDUQHG�� KH� ZRXOG� KDYH

KHHGHG�WKH�ZDUQLQJ���,G��DW�������+RZHYHU��UHFRJQL]LQJ�DV�GR�ZH��WKDW�WKH

PDQXIDFWXUHU�LV�QRW�DQ�LQVXUHU�RI�LWV�SURGXFW��$]]DUHOOR��VXSUD�DW���������
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$��G�DW�������WKH�FRXUW�KHOG�WKH�SUHVXPSWLRQ�UHEXWWDEOH�XSRQ�HYLGHQFH�WKDW

WKH� SODLQWLII� ZRXOG� KDYH� GLVUHJDUGHG� D� ZDUQLQJ� HYHQ� KDG� RQH� EHHQ� JLYHQ�

&RIIPDQ�� VXSUD� DW� ����� � 7KH� FRXUW� H[SODLQHG� LWV� UXOLQJ� DV� DQ� DIILUPDWLRQ

WKDW�WKH�WHVW� IRU� FDXVDWLRQ�PXVW�DGGUHVV� WKH� IDFWXDO� FDXVH�RI� WKH�SODLQWLII¶V

LQMXULHV�� ³(YLGHQFH� WKDW� D� SODLQWLII� ZRXOG� KDYH� GLVUHJDUGHG� DQ� DGHTXDWH

ZDUQLQJ�ZRXOG� WHQG� WR� GHPRQVWUDWH� WKDW� WKH� SODLQWLII¶V� FRQGXFW�� UDWKHU� WKH

DEVHQFH�RI�D�ZDUQLQJ��ZDV�WKH�FDXVH�LQ�IDFW�RI�WKH�UHVXOWDQW�LQMXU\�´��,G��DW

����

���� 8SRQ�UHYLHZ�RI�IDLOXUH�WR�ZDUQ�GHIHFW�FDVHV�LQ�3HQQV\OYDQLD��LQFOXGLQJ

WKRVH� FLWHG�E\�2ZHQV�&RUQLQJ��ZH� ILQG� WKDW� WKH� IXQGDPHQWDO� FRQFHUQ�ZLWK

FDXVDWLRQ� LQ� IDFW� WKDW� FRPSHOOHG� 1HZ� -HUVH\¶V� DGRSWLRQ� RI� WKH� KHHGLQJ

SUHVXPSWLRQ�� LV� LQKHUHQW� LQ� RXU� 6XSUHPH� &RXUW¶V� GLVSRVLWLRQV� RI� VLPLODU

FDVHV�� � ,Q� 6KHUN�� VXSUD� DW� ����� ���� $��G� DW� ����� WKH� &RXUW� DGGUHVVHG

DOOHJDWLRQV�RI�GHIHFWLYH�ZDUQLQJ�ZKHUH�WKH�SODLQWLII¶V�GHFHGHQW�ZDV�VKRW�DQG

NLOOHG�E\�RQH�5REHUW�6DHQ]��SOD\LQJ�ZLWK�D�%%�JXQ���,G��DW����������$��G�DW

������7KH�SODLQWLII�DVVHUWHG�WKDW�EHFDXVH�WKH�ZDUQLQJV�LQFOXGHG�ZLWK�WKH�JXQ

IDLOHG� WR� DSSULVH� WKH�XVHU� RI� WKH�JXQ¶V� OHWKDO� SURSHQVLW\�� WKH�PDQXIDFWXUHU

PXVW�EH�OLDEOH�RQ�D�WKHRU\�RI�IDLOXUH�WR�ZDUQ���,G��DW����������$��G�DW�����

7KH�6XSUHPH�&RXUW�UHFRJQL]HG��KRZHYHU��WKDW�WKH�IDLOXUH�WR�ZDUQ�GHIHFW�ZDV

QRW� WKH� FDXVH� LQ� IDFW� RI� WKH� SODLQWLII¶V� LQMXU\�� � 7KH� &RXUW� UHDVRQHG� WKDW

EHFDXVH� 6DHQ]� DGPLWWHG� NQRZOHGJH� RI� WKH� JXQ¶V� OHWKDO� SURSHQVLW\�� KLV



-��$��������

����

FRQGXFW�DQG�QRW�WKH�LQDGHTXDWH�ZDUQLQJ�FDXVHG�WKH�SODLQWLII¶V�LQMXULHV�� �,G�

DW����������$��G�������,Q�KLV�FRQFXUUHQFH��-XVWLFH�+XWFKLQVRQ��ODWHU�MXGJH�RI

WKH� 8QLWHG� 6WDWHV� &RXUW� RI� $SSHDOV� IRU� WKH� 7KLUG� &LUFXLW�� FU\VWDOOL]HG� WKH

&RXUW¶V�UDWLRQDOH�VWDWLQJ��³2Q�WKH�IDFWV�RI�WKLV�FDVH�ZH�GR�QRW�UHDFK�WKH�LVVXH

RI�ZKHWKHU� D� IDLOXUH� WR� SURYLGH� DGHTXDWH�ZDUQLQJ� ZDV� WKH� �� �� �� SUR[LPDWH

FDXVH�RI�SODLQWLII¶V�LQMXULHV�EHFDXVH�VXFK�IDLOXUH�ZDV�QRW�D�FDXVH�LQ�IDFW�´��,G�

DW�������������$��G�DW�����

���� 6LPLODUO\��LQ�3KLOOLSV��VXSUD�DW�������������$��G�DW�������D�WR[LF�WRUW

FDVH�� WKH� 6XSUHPH� &RXUW� KHOG� WKDW� WKH� SODLQWLIIV� IDLOHG� WR� GHPRQVWUDWH

FDXVDWLRQ�EHFDXVH�WKH�HYLGHQFH�IDLOHG�WR�VKRZ�WKDW�WKH�DEVHQFH�RI�D�ZDUQLQJ

FRQFHUQLQJ� WKH� OHWKDO� SURSHQVLW\� RI� VLOLFD� VDQG� ZDV� WKH� FDXVH� LQ� IDFW� RI

SODLQWLII�KXVEDQG¶V�H[SRVXUH���7KRXJK�+XVEDQG�WHVWLILHG�DW�WULDO�WKDW�KH�ZDV

QRW�DZDUH�RI�WKH�GDQJHUV�RI�EUHDWKLQJ�VLOLFD�GXVW�� WKH�GHIHQGDQW�FRXQWHUHG

WKDW� +XVEDQG� DGPLWWHG� WKH� FRQWUDU\� GXULQJ� KLV� GHSRVLWLRQ�� � 7KH� MXU\

GHWHUPLQHG��VSHFLILFDOO\��WKDW�³+XVEDQG�NQHZ�WKDW�KH�FRXOG�FRQWUDFW�VLOLFRVLV

E\� H[SRVLQJ� KLPVHOI� WR� UHVSLUDEOH� VLOLFD� GXVW�� DQG�YROXQWDULO\� SURFHHGHG� WR

H[SRVH� KLPVHOI� WR� WKH� SURGXFW�´� � ,G�� � $IILUPLQJ� WKH� MXGJPHQW� RI� WKH� WULDO

FRXUW��WKH�6XSUHPH�&RXUW�UHOLHG�RQ�LWV�UHDVRQLQJ�LQ�6KHUN�WKDW�EHFDXVH�WKH

XVHU� DFWXDOO\� NQHZ�RI� WKH� OHWKDO� SURSHQVLW\� RI� WKH�SURGXFW�� WKH� DEVHQFH� RI

ZDUQLQJV�FRXOG�QRW�EH�GHHPHG�WKH�FDXVH�RI�WKH�SODLQWLII¶V�LQMXU\���,G�
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���� 0RUHRYHU�� FDUHIXO� VFUXWLQ\� RI� RWKHU� FDVHV� UHYHDOV� WKDW� WKLV� &RXUW� WRR

KDV�KHOG�SURRI�RI�FDXVDWLRQ�GHILFLHQW�QRW�EHFDXVH�WKH�SODLQWLII�IDLOHG�WR�SURYH

WKDW� KH� ZRXOG� KDYH� DFWHG� WR� DYRLG� H[SRVXUH� ZKHUH� WKH� HYLGHQFH

GHPRQVWUDWHG� WKDW� KLV� H[SRVXUH� ZDV� WKH� FDXVH� LQ� IDFW� RI� KLV� LQMXU\�� EXW

EHFDXVH�WKH�HYLGHQFH�SURYHG�DQ�DOWHUQDWLYH�FDXVH�LQ�IDFW�� �6HH�'HPPOHU�

VXSUD� DW� ����� �UHDVRQLQJ� WKDW� SODLQWLII� LQMXUHG� E\� DGYHUVH� UHDFWLRQ� WR

SUHVFULSWLRQ� GUXJ� FRXOG� QRW� GHPRQVWUDWH� FDXVDO� FRQQHFWLRQ� EHWZHHQ� LQMXU\

DQG� PDQXIDFWXUHU¶V� DOOHJHGO\� GHILFLHQW� ZDUQLQJ� EHFDXVH� SODLQWLII¶V� WUHDWLQJ

SK\VLFLDQ� WHVWLILHG� WKDW� KH� SUHVFULEHG� GUXJ� RQ� WKH� EDVLV� RI� KLV� FOLQLFDO

H[SHULHQFH�ZLWKRXW�UHIHUHQFH�WR�PDQXIDFWXUHU¶V�SDFNDJH�LQVHUW���6WD\PDWHV

Y��,77�+ROXE�,QGXVWULHV������$��G�����������3D��6XSHU���������UHDVRQLQJ

WKDW�SODLQWLII�FRXOG�QRW�VKRZ�FDXVDO�FRQQHFWLRQ�ZLWK�PDQXIDFWXUHU¶V�IDLOXUH�WR

ZDUQ� XVHUV� WR� WXUQ� RII� LQGXVWULDO� VDQGHU� EHIRUH� UHDWWDFKLQJ� GHWDFKHG� GXVW

FROOHFWRU�EHFDXVH�SODLQWLII�DGPLWWHG�³NQHH�MHUN�UHDFWLRQ´�WR�UHDWWDFK�EDJ�QRW

OLNHO\�WR�EH�DOWHUHG�E\�ZDUQLQJ��

���� $FFRUGLQJO\�� ZH� FRQFOXGH� WKDW� 3HQQV\OYDQLD� MXULVSUXGHQFH� SRVHV� QR

LPSHGLPHQW� WR� DGRSWLRQ� RI� D� KHHGLQJ� SUHVXPSWLRQ� PRGHOHG� RQ� WKH

SUHVXPSWLRQ� VWDWHG� LQ� &RIIPDQ�� DQG� LQGHHG� DSSHDUV�� LPSOLFLWO\�� WR

DFFRPPRGDWH� LWV� DSSOLFDWLRQ�� � $GGLWLRQDOO\�� EHFDXVH� WKH� SROLFLHV� H[SUHVVHG

E\�RXU�6XSUHPH�&RXUW�LQ�DGRSWLQJ�VWULFW�OLDELOLW\�XQGHU�6HFWLRQ����$�VXSSRUW

WKH�JRDOV�DGYDQFHG�LQ�&RIIPDQ��ZH�FRQFOXGH�WKDW�WKH�&RXUW�ZRXOG�DGRSW�WKH
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KHHGLQJ� SUHVXPSWLRQ� WR� HVWDEOLVK� OHJDO� FDXVDWLRQ� ZKHUH�� DV� LQ� WKLV� FDVH�

H[SRVXUH�WR�WKH�GHIHQGDQW¶V�KD]DUGRXV�SURGXFW�ZDV�WKH�FDXVH�LQ�IDFW�RI�WKH

SODLQWLII¶V�LQMXULHV���&RQVHTXHQWO\��ZH�QRZ�KROG�WKDW�LQ�FDVHV�ZKHUH�ZDUQLQJV

RU�LQVWUXFWLRQV�DUH�UHTXLUHG�WR�PDNH�D�SURGXFW�QRQ�GHIHFWLYH�DQG�D�ZDUQLQJ

KDV� QRW� EHHQ� JLYHQ�� WKH� SODLQWLII� VKRXOG� EH� DIIRUGHG� WKH� XVH� RI� WKH

SUHVXPSWLRQ�WKDW�KH�RU�VKH�ZRXOG�KDYH�IROORZHG�DQ�DGHTXDWH�ZDUQLQJ��DQG

WKDW� WKH� GHIHQGDQW�� LQ� RUGHU� WR� UHEXW� WKDW� SUHVXPSWLRQ�� PXVW� SURGXFH

HYLGHQFH� WKDW� VXFK� D� ZDUQLQJ� ZRXOG� QRW� KDYH� EHHQ� KHHGHG�� � &RPSDUH

&RIIPDQ��VXSUD�DW�����

���� 7KH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�7KLUG�&LUFXLW�KDV�H[SODLQHG

FRQFLVHO\�WKH�RSHUDWLRQ�RI�WKH�SUHVXPSWLRQ�

�� :KLOH� WKH� KHHGLQJ� SUHVXPSWLRQ� EHQHILWV� D� IDLOXUH� WR� ZDUQ
SODLQWLII�� LW�GRHV�QRW�FKDQJH�WKH�IDFW�WKDW�KH�VWLOO�EHDUV� WKH�EXUGHQ�RI
SHUVXDVLRQ� RQ� WKH� FDXVDWLRQ� SURQJ� RI� KLV� ����$� FODLP�� � �� �� �� >7@KH
KHHGLQJ�SUHVXPSWLRQ�>LV@�UHEXWWDEOH��DQG�WKXV��ZKHQ�WKH�RSSRQHQW�RI
WKH�SUHVXPSWLRQ�KDV�PHW�WKH�EXUGHQ�RI�SURGXFWLRQ�WKXV�LPSRVHG������
WKH�RIILFH�RI�WKH�SUHVXPSWLRQ�KDV�EHHQ�SHUIRUPHG��WKH�SUHVXPSWLRQ�LV
RI� QR� IXUWKHU� HIIHFW� DQG� GURSV� IURP� WKH� FDVH�� � 7R� JHW� SDVW� WKH
SUHVXPSWLRQ�DQG�WR�D�MXU\��WKH�RSSRQHQW�RI�WKH�SUHVXPSWLRQ�QHHG�RQO\
LQWURGXFH� HYLGHQFH� VXIILFLHQW� WR� VXSSRUW� D� ILQGLQJ� FRQWUDU\� WR� WKH
SUHVXPHG�IDFW�

3DYOLN��VXSUD�DW�������$FFRUGLQJO\��LI�WKH�GHIHQGDQW�SURGXFHV�HYLGHQFH�WKDW

WKH�LQMXUHG�SODLQWLII�ZDV�³IXOO\�DZDUH�RI�WKH�ULVN�RI�ERGLO\�LQMXU\��RU�WKH�H[WHQW

WR� ZKLFK� KLV� FRQGXFW� FRXOG� FRQWULEXWH� WR� WKDW� ULVN�´� WKH� SUHVXPSWLRQ� LV

UHEXWWHG�DQG�WKH�EXUGHQ�RI�SURGXFWLRQ�VKLIWV�EDFN�WR�WKH�SODLQWLII�WR�SURGXFH
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HYLGHQFH�WKDW�KH�ZRXOG�KDYH�DFWHG�WR�DYRLG�WKH�XQGHUO\LQJ�KD]DUG�KDG� WKH

GHIHQGDQW�SURYLGHG�DQ�DGHTXDWH�ZDUQLQJ���,G�

���� ,Q� WKLV� FDVH�� DV� LQ�6KHUN��3KLOOLSV�� DQG�3DYOLN��2ZHQV�&RUQLQJ�ZDV

DIIRUGHG� WKH� RSWLRQ� WR� SURGXFH� HYLGHQFH� EHDULQJ� RQ� WKH� PDOH� SODLQWLIIV¶

NQRZOHGJH� RI� WKH� ULVN� RI� LQMXU\� SRVHG� E\� LQKDODWLRQ� RI� DVEHVWRV�� � 7KH

FRPSDQ\� IDLOHG� WR� GR� VR�� �&RQVHTXHQWO\�� WKH�EXUGHQ� RI� SURGXFWLRQ� GLG� QRW

VKLIW� EDFN� WR� WKH� SODLQWLIIV�� � 7KXV�� 3ODLQWLIIV� KDG� QR� REOLJDWLRQ� WR� SURGXFH

HYLGHQFH�WKDW�WKH\�ZRXOG�KDYH�DYRLGHG�H[SRVXUH�KDG� WKH\�EHHQ�ZDUQHG�RI

WKH� ULVN� RI� LQKDOLQJ� DVEHVWRV� GXVW�� �:H� FRQFOXGH� DFFRUGLQJO\� WKDW� WKH� WULDO

FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� LQ� UHIXVLQJ� WR� UHTXLUH� WKDW� 3ODLQWLIIV

GHPRQVWUDWH� WKDW� WKH\� ZRXOG� KDYH� KHHGHG� DQ� DGHTXDWH� ZDUQLQJ�� RU� LQ

FKDUJLQJ�WKH�MXU\�RQ�WKH�SODLQWLIIV¶�EXUGHQ�RI�SURRI�

���� :H�ZLOO�QRZ�DGGUHVV�2ZHQV�&RUQLQJ¶V� UHPDLQLQJ�TXHVWLRQV�RQ�DSSHDO

LQ� WKH� RUGHU� SUHVHQWHG�� � 2ZHQV�&RUQLQJ� FRQWHQGV� WKDW� WKH� HYLGHQFH� ZDV

LQVXIILFLHQW� WR� HVWDEOLVK� WKDW� DQ\� 2ZHQV�&RUQLQJ� SURGXFW� FDXVHG� 3ODLQWLIIV¶

LQMXULHV�� �%ULHI� IRU�$SSHOODQW�2ZHQV�&RUQLQJ�DW� ���� �2ZHQV�&RUQLQJ�DUJXHV

WKDW�&RZDUG�DQG�9HFFKLRQH�IDLOHG�WR�VKRZ�WKDW�WKH\�SHUVRQDOO\�ZRUNHG�LQ�WKH

YLFLQLW\�RI�D�SDUWLFXODU�2ZHQV�&RUQLQJ�SURGXFW�DQG�WKDW� WKH\�EUHDWKHG�GXVW

IURP�WKDW�SURGXFW�UHJXODUO\���,G��DW������7KH�FRPSDQ\�DUJXHV�VLPLODUO\��WKDW

3RSODVNL�DQG�:DWWV� IDLOHG�WR�HVWDEOLVK�WKH�VSHFLILF� WLPH�IUDPH�� ORFDWLRQ�DQG

IUHTXHQF\� RI� WKHLU� H[SRVXUH�� � ,G�� DW� ��� Q����� � 7KH� FRPSDQ\� FRQFOXGHV
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DFFRUGLQJO\� WKDW� WKH� FRXUW� HUUHG� LQ� UHIXVLQJ� WR� JUDQW� MXGJPHQW

QRWZLWKVWDQGLQJ�WKH�YHUGLFW�

���� (QWU\� RI� MXGJPHQW� Q�R�Y�� RQ� WKH� EDVLV� RI� HYLGHQWLDU\� LQVXIILFLHQF\� LV

DSSURSULDWH� RQO\� LQ� D� FOHDU� FDVH�� ZKHUH� WKH� IDFWV� DUH� VXFK� WKDW� QR� WZR

UHDVRQDEOH�PLQGV�FRXOG�IDLO�WR�DJUHH�WKDW�WKH�YHUGLFW�ZDV�LPSURSHU���6FRWW�Y�

6RXWKZHVWHUQ� 0XW�� )LUH� $VV¶Q��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������

7KXV��LQ�FRQVLGHULQJ�WKH�WULDO�FRXUW¶V�RUGHU�GHQ\LQJ�MXGJPHQW�Q�R�Y���ZH�PXVW

GHWHUPLQH� PHUHO\� ZKHWKHU� FRPSHWHQW� HYLGHQFH� RI� UHFRUG� VXSSRUWV� WKH

HOHPHQWV�RI�WKH�XQGHUO\LQJ�FDXVH�RI�DFWLRQ���:H�ZLOO�YLHZ�WKH�HYLGHQFH�LQ�WKH

OLJKW�PRVW�IDYRUDEOH�WR�WKH�YHUGLFW�ZLQQHU��JUDQWLQJ�WKDW�SDUW\�WKH�EHQHILW�RI

DOO� UHDVRQDEOH� LQIHUHQFHV� DQG� UHMHFWLQJ� DOO� XQIDYRUDEOH� WHVWLPRQ\�� �%DOO� Y�

-RKQV�0DQYLOOH�&RUS�������$��G�����������3D��6XSHU��������6FRWW��VXSUD

DW� ����� � :H� ZLOO� UHYHUVH� WKH� FRXUW¶V� RUGHU� RQO\� ZKHUH� WKH� UHFRUG

GHPRQVWUDWHV� WKDW� LWV� GHFLVLRQ� UHVXOWHG� IURP� DQ� DEXVH� RI� GLVFUHWLRQ� LQ

DVVHVVLQJ�WKH�HYLGHQFH��RU�DQ�HUURU�RI�ODZ�LQ�DGMXGJLQJ�WKH�FDXVH�RI�DFWLRQ�

,G�� � :H� ZLOO� UHVROYH� DOO� GRXEW� LQ� IDYRU� RI� WKH� YHUGLFW�� � /LOOH\� Y�� -RKQV�

0DQYLOOH�&RUS�������$��G�����������3D��6XSHU��������

���� ,Q� DVEHVWRV� OLWLJDWLRQ�� HYLGHQFH� LV� VXIILFLHQW� WR� HVWDEOLVK� SURGXFW

LGHQWLW\�ZKHUH�WKH�UHFRUG�VKRZV�WKDW�SODLQWLII�LQKDOHG�DVEHVWRV�ILEHUV�VKHG�E\

WKDW� PDQXIDFWXUHU¶V� VSHFLILF� SURGXFW�� � ,G�� DW� ����� � 7KH� HYLGHQFH� PXVW

GHPRQVWUDWH� WKDW� WKH� SODLQWLII� ZRUNHG�� RQ� D� UHJXODU� EDVLV�� LQ� SK\VLFDO
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SUR[LPLW\�ZLWK�WKH�SURGXFW��DQG�WKDW�KLV�FRQWDFW�ZLWK�LW�ZDV�RI�VXFK�D�QDWXUH

DV� WR� UDLVH� D� UHDVRQDEOH� LQIHUHQFH� WKDW� KH� LQKDOHG� DVEHVWRV� ILEHUV� WKDW

HPDQDWHG� IURP� LW�� �6HH�6DPDULQ� Y��*$)�&RUS��� ���� $��G� ����� ���� �3D�

6XSHU���������FLWLQJ�(FNHQURG��VXSUD�DW������DIILUPLQJ�HQWU\�RI� VXPPDU\

MXGJPHQW� DJDLQVW� SODLQWLIIV� ZKHUH� HYLGHQFH� DGGXFHG� LQ� GLVFRYHU\� IDLOHG� WR

GHPRQVWUDWH�SUR[LPLW\��IUHTXHQF\�DQG�LGHQWLW\�RI�SURGXFWV�WR�ZKLFK�SODLQWLIIV

ZHUH� H[SRVHG��� � ³$� SODLQWLII� PXVW� HVWDEOLVK� PRUH� WKDQ� WKH� SUHVHQFH� RI

DVEHVWRV�LQ�WKH�ZRUNSODFH���+H�PXVW�SURYH�WKDW�KH�ZRUNHG�LQ�WKH�YLFLQLW\�RI

WKH� SURGXFW¶V� XVH�´� � (FNHQURG�� VXSUD� DW� ���� � +RZHYHU�� KH� QHHG� QRW

GHPRQVWUDWH� WKH� VSHFLILF� OHYHO� RU� GXUDWLRQ� RI� KLV� H[SRVXUH�� � -XQJH� Y�

*DUORFN�� ,QF��� ���� $��G� ������ ����� �3D�� 6XSHU�� �������/LOOH\�� VXSUD� DW

�����2OV]HZVNL��-��FRQFXUULQJ��

���� 8SRQ� UHYLHZ� RI� WKH� UHFRUG�� ZH� ILQG� DPSOH� HYLGHQFH� WR� VXSSRUW� D

UHDVRQDEOH�LQIHUHQFH�WKDW�2ZHQV�&RUQLQJ�³.D\OR´�ZDV�XVHG�ZLWK�UHJXODULW\�LQ

WKH�YLFLQLW\�ZKHUH�HDFK�RI�WKH�PDOH�SODLQWLIIV�ZRUNHG�DQG�WKDW�HDFK�LQKDOHG

LWV� GXVW� DQG� ILEHUV�� � 3ODLQWLII� :DOWHU� &RZDUG�� D� UHWLUHG� PDULQH� HOHFWULFLDQ

VXIIHULQJ� IURP� PHVRWKHOLRPD�� DGGXFHG� WHVWLPRQ\� WKDW� KH� ZRUNHG� ZLWKLQ

WKUHH� WR� WHQ� IHHW� RI� 2ZHQV�&RUQLQJ� ³.D\OR´� RYHU� D� SHULRG� RI� DW� OHDVW� WHQ

\HDUV�ZKLOH�VHUYLQJ�LQ�WKH�QDYDO�UHVHUYH�� �1�7��-XU\�7ULDO������������DW����

������+LV�H[SRVXUH�GXULQJ�WKDW�SHULRG�RFFXUUHG�RYHU�WZR�GD\V�RI�HDFK�PRQWK

ZKLOH�VHUYLQJ�RQ�ZHHNHQG�GXW\�DQG�GXULQJ�WZR�ZHHNV�RI�FRQWLQXRXV�VHUYLFH
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ZKLOH�RQ�DFWLYH�UHVHUYH�GXW\���1�7��-XU\�7ULDO������������DW����������2Q�HDFK

GD\�RI�VHUYLFH�KH�VSHQW�³DW�OHDVW�WZHOYH�KRXUV´�LQ�WKH�FORVH�FRQILQHV�RI�QDYDO

YHVVHO�ERLOHU� URRPV��ZKHUH�DVEHVWRV� LQ�EORFN�DQG�³PXG´� IRUP�ZDV�XVHG� WR

LQVXODWH� SLSHV�� � ,G�� DW� ����� ����� � &RZDUG� ZDV� SHUVRQDOO\� SUHVHQW� ZKHQ

LQVXODWLRQ�ZDV�FXW�DQG�KH�UHFDOOHG�EUHDWKLQJ�GXVW�JHQHUDWHG�E\�WKH�FXWWLQJ�

,G�� DW� ����� �2ZHQV�&RUQLQJ�DGPLWWHG� WKDW� ³.D\OR´�ZDV�PDQXIDFWXUHG�ZLWK

DVEHVWRV�XQWLO�WKH�HQG�RI�������DW�OHDVW�VL[�PRQWKV�DIWHU�FRPPHQFHPHQW�RI

&RZDUG¶V�VHUYLFH�LQ�WKH�QDYDO�UHVHUYH���1�7��-XU\�7ULDO������������DW�����

���� 3ODLQWLII�$OEHUW�9HFFKLRQH��D����\HDU�ROG�VWRQH�PDVRQ�ZKRVH�WHVWLPRQ\

ZDV�SUHVHUYHG�E\�ZD\�RI�GHSRVLWLRQ��WHVWLILHG�WKDW�KH�ZDV�H[SRVHG�WR�³.D\OR´

DQG� D� VXEVWDQWLDO� QXPEHU� RI� RWKHU� DVEHVWRV� SURGXFWV� DW� KXQGUHGV� RI

FRPPHUFLDO� FRQVWUXFWLRQ� VLWHV� RYHU� DOPRVW� WKUHH� GHFDGHV�� � 1�7�� -XU\� 7ULDO�

����������DW�������7KRXJK�KH�GLG�QRW�UHFLWH�WKH�QDPHV�RI�VSHFLILF�MRE�VLWHV

DW�ZKLFK�KLV�H[SRVXUH�RFFXUUHG��KLV�WHVWLPRQ\�VXJJHVWV�WKDW�DVEHVWRV�ZDV�D

FRPPRQ� EXLOGLQJ� PDWHULDO�� SUHVHQW� LQ� ODUJH� TXDQWLWLHV� RQ� HYHU\� MRE� VLWH�

0RUHRYHU��KH�UHFLWHG��LQ�GHWDLO��WKH�PDQQHU�RI�KLV�H[SRVXUH�DV�GU\�DVEHVWRV

ILEHU�ZDV�SRXUHG�LQWR�D�KRSSHU�WR�EH�PL[HG�ZLWK�ZDWHU�DQG�VSUD\HG�RQWR�WKH

VWHHO�LQIUDVWUXFWXUHV�RI�VFKRROV��KRVSLWDOV��DQG�RIILFH�EXLOGLQJV�� �,G��DW�����

9HFFKLRQH� GHVFULEHG� WKDW� SURFHGXUH� DV� ³>Y@HU\�� YHU\� FRPPRQ´� DQG� VWDWHG

WKDW�RQ�HDFK�RFFDVLRQ��WKH�DLU�ZDV�IXOO�RI�GXVW���,G��DW������������,Q�DGGLWLRQ�

9HFFKLRQH�UHPHPEHUHG�VHYHUDO�RWKHU�SURFHGXUHV�GXULQJ�ZKLFK�DVEHVWRV�SLSH
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FRYHULQJ�ZDV�FXW�DQG�VWDSOHG��DQG�³WKH�GXVW�ZRXOG�IO\�DOO�RYHU�´��,G��DW�����

����������������+H�UHPHPEHUHG�EUHDWKLQJ�WKH�GXVW�DQG�QRWHG�WKDW�WKH�SLSH

FRYHULQJ�ZDV�³DOZD\V´�2ZHQV�&RUQLQJ�³.D\OR�´��,G��DW�����

���� 3ODLQWLII� -RVHSK� 3RSODVNL�� D� UHWLUHG� SULQWLQJ� SUHVV� RSHUDWRU�� DOVR

VXIIHULQJ� IURP� PHVRWKHOLRPD�� GHVFULEHG� KLV� H[SRVXUH� IURP� ����� WKURXJK

����� DW� WKH� &XUWLV� 3XEOLVKLQJ� &RPSDQ\� LQ� 6KDURQ� +LOO�� � 1�7�� -XU\� 7ULDO�

���������� DW� ����� � 3RSODVNL� UHFDOOHG� WKDW� GXULQJ� KLV� WHQXUH�� WKH� FRPSDQ\

LQVWDOOHG� ILIWHHQ� FRPPHUFLDO� SULQWLQJ� SUHVVHV� LQ� WKH� SUHVVURRP� ZKHUH� KH

ZRUNHG�� � ,G�� DW� ����� � (DFK� SUHVV�� WKUHH� VWRULHV� KLJK�� WRRN� VL[� PRQWKV� WR

LQVWDOO�DQG�HDFK�ZDV�WUHDWHG�RQ�VLWH�ZLWK�VSUD\HG�RQ�DVEHVWRV�LQVXODWLRQ���,G�

DW�������$GGLWLRQDOO\��HDFK�ZDV�HTXLSSHG�ZLWK�³.D\OR´�VWHDP�SLSH�LQVXODWLRQ

WKDW� ZDV� FXW� DQG� DSSOLHG� LQ� WKH� SUHVVURRP�� � ,G�� DW� �������� � :KHQ� WKH

DVEHVWRV�ZDV� DSSOLHG�� 3RSODVNL� FRXOG� VHH� WKH�GXVW� LQ� WKH� DLU�� DSSHDULQJ� ³D

OLWWOH�KD]\�´��,G��DW������������3RSODVNL�UHPHPEHUHG�WKDW�DW�OHDVW�RQH�SUHVV

ZDV�LQVWDOOHG�DFURVV�WKH�DLVOH�IURP�KLV�ZRUN�VWDWLRQ���,G��DW�����

���� )LQDOO\��3ODLQWLII�:LOOLDP�:DWWV��ZKR�VXIIHUHG�IURP�ODU\QJHDO�FDUFLQRPD�

WHVWLILHG�WKDW�KH�SHUVRQDOO\�KDQGOHG�³.D\OR´�ZKLOH�HPSOR\HG�IRU� IRUW\�VHYHQ

\HDUV�DV�D�EULFNOD\HU���:DWWV�VWDWHG�WKDW�KH�XVHG�WKH�SURGXFW�LQ�EORFN�IRUP

DQG� FXW� LW� ZLWK� D� VDZ� WR� DSSO\� LQ� WKH� ERLOHU� URRPV� RI� QHZO\� FRQVWUXFWHG

EXLOGLQJV���,G��DW����������7KH�SURGXFW�SURGXFHG�GXVW�ZKHQ�FXW��ZKLFK�:DWWV

EUHDWKHG�UHSHDWHGO\���,G��DW�����
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���� 8SRQ�UHYLHZ��ZH�ILQG�3ODLQWLIIV¶�HYLGHQFH�OHJDOO\�VXIILFLHQW�WR�HVWDEOLVK

WKDW� WKH\� ZHUH� VXEMHFWHG� WR� VXEVWDQWLDOO\� PRUH� WKDQ� D� PHUH� SUHVHQFH� RI

DVEHVWRV�LQ�WKHLU�UHVSHFWLYH�ZRUNSODFHV���(DFK�PDQ�SURYLGHG�WHVWLPRQ\�WKDW

DVEHVWRV� ZDV� SUHVHQW� LQ� VXEVWDQWLDO� TXDQWLWLHV� RQ� D� UHJXODU� DQG� RQJRLQJ

EDVLV�DQG�WKDW�³.D\OR´�ZDV�SULQWHG�RQ�WKH�SDFNDJLQJ�RI�DVEHVWRV�XVHG���(DFK

PDQ�DWWHVWHG� WKDW� KH�EUHDWKHG� WKH�GXVW� UHJXODUO\� DJDLQVW� D� EDFNJURXQG�RI

RWKHU�HYLGHQFH�VXIILFLHQW�WR�YHULI\�WKDW�HDFK�ZRUNHG�IRU�D�VXEVWDQWLDO�SHULRG

RI� WLPH� LQ� WKH�SUHVHQFH�RI� HQGHPLF� DVEHVWRV� FRQWDPLQDWLRQ�� �:H� ILQG� WKDW

WKLV� HYLGHQFH� UHDGLO\� VDWLVILHV� WKH� UHTXLVLWHV� RI� RXU� FDVH� ODZ�� �6HH� /LOOH\�

VXSUD�DW�������$FFRUGLQJO\��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV

GLVFUHWLRQ�LQ�UHIXVLQJ�WR�JUDQW�MXGJPHQW�Q�R�Y�

���� 2ZHQV�&RUQLQJ� QH[W� DVVHUWV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� UHIXVLQJ� WR

JUDQW� D� QHZ� WULDO� DIWHU� LW� DOOHJHGO\� SURYLGHG� WKH� MXU\� ZLWK� GHIHFWLYH

LQVWUXFWLRQV� RQ� FDXVDWLRQ�� � :KHQ� DVVHVVLQJ� WKH� WULDO� FRXUW¶V� GHQLDO� RI� D

PRWLRQ�IRU�QHZ�WULDO��ZH�DSSO\�D�GHIHUHQWLDO�VWDQGDUG�RI�UHYLHZ�

:KHQ� DVVHVVLQJ� WKH� GHQLDO� RI� D� PRWLRQ� IRU� D� QHZ� WULDO�� WKH
6XSHULRU� &RXUW� ZLOO� UHYHUVH� RQO\� ZKHUH� WKH� ORZHU� FRXUW� KDV
FOHDUO\�DQG�SDOSDEO\�DEXVHG�LWV�GLVFUHWLRQ�RU�FRPPLWWHG�DQ�HUURU
RI� ODZ� ZKLFK� FRQWUROOHG� WKH� RXWFRPH� RI� WKH� FDVH�� � :KHUH� D
PRWLRQ� IRU� QHZ� WULDO� LV� EDVHG� RQ� DQ� DOOHJHGO\� HUURQHRXV� MXU\
FKDUJH��ZH�PXVW�H[DPLQH�WKH�FKDUJH�DJDLQVW�WKH�EDFNJURXQG�RI
WKH�HYLGHQFH���(YHQ�LI�WKH�FKDUJH�LV�LQ�HUURU��D�QHZ�WULDO�ZLOO�EH
DZDUGHG�RQO\�ZKHUH� WKH� MXU\� LQVWUXFWLRQ�PLJKW�KDYH�SUHMXGLFHG
WKH�DSSHOODQW�

/LOOH\��VXSUD�DW������LQWHUQDO�FLWDWLRQV�RPLWWHG��
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���� ,Q�VXSSRUW�RI�LWV�DVVHUWLRQ��2ZHQV�&RUQLQJ�DUJXHV�WKDW�WKH�FRXUW�ZDV

UHTXLUHG�WR�LQVWUXFW�WKH�MXU\�WKDW�LW�PLJKW�ILQG�WKDW�WKH�GHIHQGDQW¶V�SURGXFW

FDXVHG� WKH� SODLQWLII¶V� LQMXU\� RQO\� LI� WKH� SODLQWLII¶V� H[SRVXUH� ZDV� UHJXODU�

IUHTXHQW�DQG�LQ�FORVH�SUR[LPLW\�ZLWK�WKH�SURGXFW���%ULHI�IRU�$SSHOODQW�DW����

�����7KLV�DUJXPHQW�DWWHPSWV�WR�DSSO\�WKH�WHVW�IRU�VXIILFLHQF\�RI�HYLGHQFH�RI

SURGXFW�LGHQWLW\�DV�D�WHVW�IRU�FDXVDWLRQ��DQG�LV�FOHDUO\�HUURQHRXV�

���� 2XU�FDVHV�HQXQFLDWLQJ�WKH�VWDQGDUG�IRU�VXIILFLHQF\�RI�WKH�HYLGHQFH�IRU

SURGXFW�LGHQWLILFDWLRQ�VSHFLI\�PHUHO\�ZKDW�TXDQWXP�RI�HYLGHQFH�LV�QHFHVVDU\

WR�DOORZ�WKH�MXU\�WR�GUDZ�DQ�LQIHUHQFH�WKDW�WKH�SODLQWLII�ZDV�H[SRVHG�WR�WKH

GHIHQGDQW¶V� SURGXFW�� � 6HH� (FNHQURG�� VXSUD� DW� ��� �UHDVRQLQJ� WKDW

³>Z@KHWKHU�D�SODLQWLII�FRXOG�VXFFHVVIXOO\�JHW�WR�D�MXU\�RU�GHIHDW�D�PRWLRQ�IRU

VXPPDU\� MXGJPHQW� E\� VKRZLQJ� FLUFXPVWDQWLDO� HYLGHQFH� GHSHQGV� RQ� WKH

IUHTXHQF\� RI� WKH� XVH� RI� WKH� SURGXFW� DQG� WKH� UHJXODULW\� RI� SODLQWLII¶V

HPSOR\PHQW� LQ� SUR[LPLW\� WKHUHWR´��� � ,I� WKH� MXU\� FRQFOXGHV�� EDVHG� RQ� WKDW

HYLGHQFH�� WKDW� H[SRVXUH� RFFXUUHG�� LW� PXVW� WKHQ� PDNH� D� GLVFUHWH

GHWHUPLQDWLRQ�RI�ZKHWKHU�WKH� H[SRVXUH� LW� IRXQG� WR� RFFXU�ZDV� WKH� FDXVH�RI

WKH�SODLQWLII¶V�LQMXU\���7KDW�GHWHUPLQDWLRQ�PD\�EH�PDGH�RQO\�RQ�WKH�EDVLV�RI

ZKHWKHU�WKH�H[SRVXUH�ZDV�D�VXEVWDQWLDO�FRQWULEXWLQJ�IDFWRU�LQ�EULQJLQJ�DERXW

WKH� SODLQWLII¶V� KDUP�� � &RQWUDU\� WR� 2ZHQV�&RUQLQJ¶V� DVVHUWLRQ�� QHLWKHU

(FNHQURG� QRU� DQ\� RI� LWV� SURJHQ\� HQXQFLDWH� D� VHSDUDWH� VWDQGDUG� IRU
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FDXVDWLRQ�LQ�DVEHVWRV�OLWLJDWLRQ���6HH�%ULHI�IRU�$SSHOODQW�DW�����DVVHUWLQJ�WKDW

³>S@URGXFW� LGHQWLILFDWLRQ��RQ� WKH�RWKHU�KDQG�� LV� D� SUR[LPDWH� FDXVH� LVVXH�E\

ZKLFK� SODLQWLII� LV� UHTXLUHG� WR� GHPRQVWUDWH� WKURXJK� VSHFLILF� DQG� GHWDLOHG

HOHPHQWV� RI� SURRI�� KLV� SUR[LPDWH� ZRUNSODFH� H[SRVXUH� WR�� DQG� UHVXOWDQW

LQKDODWLRQ�RI��WKH�DVEHVWRV�ILEHUV�VKHG�E\�D�SDUWLFXODU�GHIHQGDQW¶V�SURGXFW�´��

���� 8SRQ�UHYLHZ�RI�WKH�WULDO�FRXUW¶V�LQVWUXFWLRQ��KDYLQJ�FRQVLGHUHG�LW�LQ�OLJKW

RI�WKH�HYLGHQFH�DQG�WKH�FKDUJH�DV�ZKROH��ZH�ILQG�LW�IUHH�RI�OHJDO�HUURU���7KH

FRXUW�LQVWUXFWHG�WKH�MXU\�FRQFLVHO\��ILUVW�RQ�WKH�UHTXLVLWH�SURRI�RI�H[SRVXUH�WR

WKH� GHIHQGDQW¶V� SURGXFW�� � 7KH� FRXUW� VWDWHG�� ³>7@KH� SODLQWLIIV� LQ� HDFK� FDVH

PXVW�HVWDEOLVK�PRUH�WKDQ�DQ�DVEHVWRV�SUHVHQFH�LQ�WKH�ZRUNSODFH�JHQHUDOO\�

7KH\�PXVW�SURYH�WKDW�WKH\�ZRUNHG�QHDU�WKH�SURGXFW�DQG�LQKDOHG�GXVW�´��1�7�

-XU\�7ULDO������������DW�������:H�ILQG�WKDW�WKLV�LQVWUXFWLRQ�DFFXUDWHO\�VWDWHV

WKH� ODZ� RQ� SURGXFW� LGHQWLILFDWLRQ� HQXQFLDWHG� LQ� (FNHQURG�� � 1HLWKHU

(FNHQURG�QRU�DQ\�RI�LWV�SURJHQ\�UHTXLUH�WKDW�WKH�FRXUW�H[SODLQ�WR�WKH�MXU\

WKH�WHVW�IRU�OHJDO�VXIILFLHQF\�RI�WKH�HYLGHQFH���,QGHHG��EHFDXVH�GHWHUPLQDWLRQ

RI�HYLGHQWLDU\�VXIILFLHQF\�LV�QRW�ZLWKLQ�WKH�SURYLQFH�RI�WKH�MXU\��DQ�LQVWUXFWLRQ

RQ� WKH� HOHPHQWV� RI� IUHTXHQF\�� UHJXODULW\� DQG� SUR[LPLW\� ZRXOG� EH� ZKROO\

LQDSSURSULDWH� DQG� ZRXOG� SRWHQWLDOO\� FRQIXVH� WKH� MXU\� LQ� LWV� HYDOXDWLRQ� RI

FDXVDWLRQ���7KH�WULDO�FRXUW�UHFRJQL]HG�WKH�SRWHQWLDO�IRU�FRQIXVLRQ��LG��DW�����

DQG�DFWHG�SURSHUO\�WR�DYRLG� LW�� �0RUHRYHU�� WKH�FRXUW� FKDUJHG�FRUUHFWO\� WKDW

WKH�WHVW�IRU�FDXVDWLRQ�LV�³VXEVWDQWLDO�FRQWULEXWLQJ�IDFWRU´��DQG�WKDW�³>P@LQLPDO
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RU� LQFLGHQWDO� H[SRVXUH� WR� WKH� GHIHQGDQW¶V� SURGXFWV� PD\� EH� D� VXEVWDQWLDO

FRQWULEXWLQJ� IDFWRU� LQ� FDXVLQJ� D� KDUPIXO� UHVXOW�´� � ,G�� DW� ����� �6HH� /LOOH\�

VXSUD�DW������2OV]HZVNL��-���FRQFXUULQJ���³0LQLPDO��RU�LQFLGHQWDO��FRQWDFW�LV

D� VXEVWDQWLDO� FRQWULEXWLQJ� IDFWRU� LQ� FDXVLQJ�D�KDUPIXO� UHVXOW� LI� WKDW� FRQWDFW

SURGXFHG�RU�VXEVWDQWLDOO\�FRQWULEXWHG�WR�SURGXFLQJ�VXFK�D�UHVXOW�´��

���� 2ZHQV�&RUQLQJ�QH[W�DVVHUWV�WKDW� WKH�FRXUW�HUUHG� LQ� IDLOLQJ�WR�JUDQW�D

QHZ�WULDO�EHFDXVH�LW�DOOHJHGO\�PLVFRQVWUXHG�WKH�EXUGHQ�RI�SURRI�DW�WKH�QRQ�

VXLW�VWDJH�RI�WKH�WULDO�DQG�JUDQWHG�QRQ�VXLWV�LQ�IDYRU�RI�DGGLWLRQDO�GHIHQGDQWV

3DUV� &RUSRUDWLRQ� DQG� *$)�� � %ULHI� IRU� $SSHOODQW� 2ZHQV�&RUQLQJ� DW� ���

2ZHQV�&RUQLQJ� DUJXHV� WKDW� LW� DGGXFHG� HYLGHQFH� DJDLQVW� 3DUV� DQG� *$)

VXIILFLHQW� WR� HVWDEOLVK� PLQLPDO� H[SRVXUH�� � ,G�� � 8SRQ� UHYLHZ�� ZH� ILQG� WKLV

DUJXPHQW� SHUIXQFWRU\� DQG� XQVXSSRUWHG�� � 2ZHQ�&RUQLQJ� IDLOV� HQWLUHO\� WR

GHVFULEH�RU�GLVFXVV�LWV�HYLGHQFH�RU�WR�DUJXH�SUHFLVHO\�ZK\�LW�ZDV�VXIILFLHQW�WR

HVWDEOLVK�WKH�UHTXLVLWH�LQIHUHQFHV�DJDLQVW�3DUV�DQG�*$)�� �&RQVHTXHQWO\��ZH

FRQFOXGH�WKDW�2ZHQV�&RUQLQJ�KDV�ZDLYHG�WKLV�LVVXH�DQG�ZH�GHFOLQH�WR�UHYLHZ

LW� IXUWKHU�� � 6HH� 2OPR� Y�� 0DWRV�� ���� $��G� ��� �� �3D�� 6XSHU�� �����

�FRQFOXGLQJ� WKDW� IDLOXUH� WR� VXSSRUW� LVVXH� DVVHUWHG� RQ� DSSHDO� ZLWK� UHOHYDQW

IDFWV�DQG�DXWKRULW\�FRQVWLWXWHV�ZDLYHU��

���� 2ZHQV�&RUQLQJ�QH[W�DVVHUWV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�IDLOLQJ�WR�JUDQW

D�QHZ�WULDO�RQ�WKH�EDVLV�RI�3ODLQWLIIV¶�FURVV�H[DPLQDWLRQ�RI�DQ�H[SHUW�ZLWQHVV

ZKR� WHVWLILHG� GXULQJ� WKH� GDPDJHV� SKDVH� RI� WKH� WULDO�� � %ULHI� IRU� $SSHOODQW
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2ZHQV�&RUQLQJ� DW� ���� � 2ZHQV�&RUQLQJ� DUJXHV� WKDW� 3ODLQWLIIV¶� TXHVWLRQLQJ

FRQFHUQLQJ� WKH� DPRXQWV� RI� IHHV� WKH� ZLWQHVV� ZDV� SDLG� LQ� RWKHU� DVEHVWRV

OLWLJDWLRQ� RYHU� WKH� SUHYLRXV� WZHQW\� \HDUV� ZDV� EH\RQG� WKH� SURSHU� VFRSH� RI

FURVV�H[DPLQDWLRQ� DQG� SUHMXGLFHG� WKH� FRPSDQ\� E\� SURPRWLQJ� H[FHVVLYH

YHUGLFWV���,G��DW���������7KH�ZLWQHVV��7KHRGRUH�5RGPDQ��0�'���WHVWLILHG�WKDW

DVEHVWRV� GHIHQGDQWV� KDG� SDLG� KLP� RYHU� RQH� PLOOLRQ� GROODUV� IRU� H[SHUW

HYDOXDWLRQ� RI� SURGXFW� GHIHFW� FODLPV� LQ� OLWLJDWLRQ� GXULQJ� WKH� WZHQW\� \HDU

SHULRG�� �:H�DJDLQ�DSSO\�DQ�DEXVH�RI� GLVFUHWLRQ� VWDQGDUG� LQ� HYDOXDWLQJ� WKLV

FODLP� RI� HUURU�� � 6HH� /LOO\�� VXSUD� DW� ���� �DSSO\LQJ� DEXVH� RI� GLVFUHWLRQ

VWDQGDUG�WR�UHYLHZ�RI�WULDO�FRXUW¶V�RUGHU�GHQ\LQJ�UHTXHVW�IRU�QHZ�WULDO��

���� 2XU� 6XSUHPH� &RXUW� KDV� UHFRJQL]HG� WKDW� WKH� OHYHO� RI� D� ZLWQHVV¶V

FRPSHQVDWLRQ�LV�D�SURSHU�VXEMHFW�RI�FURVV�H[DPLQDWLRQ��WHQGLQJ�WR�IOXVK�RXW

WKH�ZLWQHVV¶V�ELDV���7KH�&RXUW�KDV�VWDWHG�WKDW�

:KDWHYHU�WHQGV�WR�VKRZ�WKH�LQWHUHVW�RU�IHHOLQJ�RI�D�ZLWQHVV�LQ�D
FDXVH�LV�FRPSHWHQW�E\�ZD\�RI�FURVV�H[DPLQDWLRQ���������7KH�IDFW
WKDW�DQ�H[SHUW�ZLWQHVV� LV�WR� UHFHLYH�� RU� KDV� UHFHLYHG�� SHU� GLHP
FRPSHQVDWLRQ� EH\RQG� WKH� OHJDO�ZLWQHVV� IHH� GRHV�QRW� DIIHFW� KLV
FRPSHWHQF\�DV�D�ZLWQHVV��DQG�LW�PD\�KDYH�YHU\�VOLJKW�EHDULQJ�RQ
WKH�TXHVWLRQ�RI�KLV�LPSDUWLDOLW\���1HYHUWKHOHVV��KLV�UHODWLRQ�WR�WKH
SDUW\�FDOOLQJ�KLP�PD\�EH�VXFK�DV�WR�ZDUUDQW�WKH�MXU\�LQ�WDNLQJ�LW
LQWR�FRQVLGHUDWLRQ�LQ�ZHLJKLQJ�KLV�WHVWLPRQ\�

6PLWK�Y��&HORWH[�&RUSRUDWLRQ�� ����$��G������ ������� �3D��6XSHU�������

�TXRWLQJ�*UXWVNL� Y�� .OLQH�� ���� 3D�� ����� ����� ��� $��G� ����� ���� ��������

6XEVHTXHQWO\��ZH�KDYH� OLPLWHG�WKH� ILHOG�RI� LQTXLU\�RQ� FURVV�H[DPLQDWLRQ� WR
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WKRVH� DVSHFWV� RI� WKH� ZLWQHVV¶V� ILQDQFLDO� LQWHUHVW� WKDW� DUH� GHPRQVWUDEO\

SUREDWLYH�RI�DQ\�ELDV�KH�PD\�KDUERU�LQ�IDYRU�RI�WKH�ODZ�ILUP�UHWDLQLQJ�KLP�

RU�LQ�IDYRU�RI�SDUWLHV�OLWLJDWLQJ�FODLPV�LQ�LQGXVWU\�ZLGH�OLWLJDWLRQ���6HH�0RKQ

Y��+DKQHPDQQ�0HGLFDO� &ROOHJH� DQG�+RVSLWDO�� ���� $��G� ����� ���� �3D�

6XSHU��������� �$OWKRXJK�LQ�0RKQ��ZH�XOWLPDWHO\� UHYHUVHG�WKH� MXGJPHQW�RI

WKH�WULDO�FRXUW��UHDVRQLQJ�WKDW�WKH�SODLQWLII¶V�TXHULHV�ZHUH�WRR�EURDG��ZH�GLG

VR� EHFDXVH� WKH� LQIRUPDWLRQ� HOLFLWHG� FRQFHUQHG� FRPSHQVDWLRQ� IRU� VHUYLFHV

RWKHU� WKDQ� H[SHUW� WHVWLPRQ\� SDLG� E\� DQ\� ODZ� ILUP� RU� ³DJHQF\�´� � ,G�� � :H

FRQFOXGHG�WKDW�WKH�SODLQWLIIV¶� LQTXLULHV�ZHUH�QRW�GLUHFWHG�VLPSO\�WR�H[SRVLQJ

ELDV��EXW�ZHUH�FDOFXODWHG�WR�LPSXJQ�WKH�H[SHUW¶V�FKDUDFWHU��SDLQWLQJ�KLP�DV�D

³µKLUHG� JXQ¶� ZKR� SHGGOHV� KLV� H[SHUWLVH� UDQGRPO\� DQG� JHQHUDWHV� D� ODUJH

DPRXQW�RI�UHYHQXH�LQ�WKH�SURFHVV�´��,G��DW�������:H�UHFRJQL]HG�DV�SURSHU�

KRZHYHU�� SODLQWLIIV¶� LQTXLULHV� DERXW� WKH� H[SHUW¶V� UHODWLRQVKLS� ZLWK� WKH

GHIHQGDQW¶V�ODZ�ILUP�VSDQQLQJ�WZHOYH�\HDUV�DQG�SXUVXDQW�WR�ZKLFK�WKH� WZR

ZHUH�VWLOO�DFWLYHO\�LQYROYHG�LQ�WKLUW\�FDVHV���6HH�DOVR�6PLWK��VXSUD�DW����

�FRQFOXGLQJ� WKDW� TXHVWLRQLQJ� RI� GHIHQVH� ZLWQHVV� UHJDUGLQJ� KLV� SULRU

WHVWLPRQ\�IRU�DQG�FRPSHQVDWLRQ�IURP�DVEHVWRV�PDQXIDFWXUHUV�RWKHU�WKDQ�WKH

GHIHQGDQW�ZDV�QRW�EH\RQG�SHUPLVVLEOH�VFRSH�RI�FURVV�H[DPLQDWLRQ�EHFDXVH�

LQWHU�DOLD��LW�ZDV�³DW�OHDVW�VRPHZKDW�UHOHYDQW´�WR�ZKHWKHU�H[SHUW�ZDV�ELDVHG

LQ�IDYRU�RI�DVEHVWRV�GHIHQGDQWV��
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���� 8SRQ�UHYLHZ�RI�3ODLQWLIIV¶�FURVV�H[DPLQDWLRQ�LQ�WKLV�FDVH��LQ�OLJKW�RI�RXU

UHDVRQLQJ� LQ� 0RKQ� DQG� 6PLWK�� ZH� FDQQRW� FRQFOXGH� WKDW� WKH� WULDO� FRXUW

DEXVHG� LWV� GLVFUHWLRQ� LQ� SHUPLWWLQJ� LQTXLU\� FRQFHUQLQJ� 'U�� 5RGPDQ¶V

FRPSHQVDWLRQ� IRU� H[SHUW� WHVWLPRQ\�� � 3ODLQWLIIV� LQTXLU\� ZDV� OLPLWHG� WR� IHHV

5RGPDQ� JHQHUDWHG� ³WR� JLYH� >KLV@� WHVWLPRQ\� DQG� RSLQLRQV�´� RQ� EHKDOI� RI

GHIHQGDQWV�LQ�DVEHVWRV�OLWLJDWLRQ�DQG�DVNHG�VSHFLILFDOO\�ZKHWKHU�KLV�RSLQLRQV

LQ�WKH�FDVH�RQ�WULDO�ZHUH�LQIOXHQFHG�E\�WKDW�FRPSHQVDWLRQ�� �1�7��-XU\�7ULDO�

��������� DW� ���� � ,W� GLG� QRW� VHUYH� WR� LPSXJQ� WKH� ZLWQHVV¶V� FKDUDFWHU�� EXW

UDWKHU�WR�SUREH�WKH�H[WHQW�WR�ZKLFK�WKH�ZLWQHVV¶V�LGHQWLILFDWLRQ�ZLWK�DVEHVWRV

GHIHQGDQWV� PLJKW� ELDV� KLV� WHVWLPRQ\� LQ� WKLV� FDVH�� � :H� ILQG� WKLV� REMHFWLYH

FRQVLVWHQW� ZLWK� RXU� RSLQLRQV� LQ� ERWK� 0RKQ� DQG� 6PLWK�� DQG� FRQFOXGH

DFFRUGLQJO\��WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�SHUPLWWLQJ�WKH

LQTXLU\�

���� 2ZHQV�&RUQLQJ��LQ�D�IRRWQRWH��DUJXHV�DGGLWLRQDOO\�WKDW�WKH�FRXUW�HUUHG

LQ� UHIXVLQJ� WR� JUDQW� D� QHZ� WULDO� RQ� WKH� EDVLV� WKDW� WKH� MXU\� ZDV� DOOHJHGO\

WDLQWHG�ZKHQ�3ODLQWLII�:DWWV�UHIHUUHG�WR�D�GHIHQVH�ZLWQHVV�DV�³D�OLDU�´� �%ULHI

IRU� $SSHOODQW� 2ZHQV�&RUQLQJ� DW� ��� Q�� ���� � 2ZHQV�&RUQLQJ� IDLOV� WR

GHPRQVWUDWH� RU� HYHQ� WR� DYHU� WKDW� PHPEHUV� RI� WKH� MXU\� KHDUG� DQG

FRPSUHKHQGHG�WKH�FRPPHQW���0RUHRYHU��ZH�FRQFOXGH�WKDW�WKH�SRWHQWLDO� IRU

SUHMXGLFH�LQ�D�UHPDUN�XWWHUHG�E\�D�SDUW\�WR�OLWLJDWLRQ�FRQFHUQLQJ�WKH�YHUDFLW\

RI� DQ� RSSRVLQJ� SDUW\¶V� ZLWQHVV� LV� OLPLWHG� E\� WKH� QDWXUH� RI� WKH� SDUWLHV¶
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UHODWLRQVKLS���-XURUV��LQ�WKH�H[HUFLVH�RI�WKHLU�FRPPRQ�VHQVH��XQGHUVWDQG�WKDW

WKH�SDUWLHV� WR�D� ODZVXLW�DUH� LQYROYHG� LQ� DQ�DGYHUVDULDO� UHODWLRQVKLS� DQG�DUH

QRW� OLNHO\� WR� EH� HQDPRUHG� RI� RQH� DQRWKHU�� � 7KXV�� HYHQ� KDG� WKH� MXURUV

FRPSUHKHQGHG�WKH�UHPDUN��ZH�ILQG�GRXEWIXO�WKH�FRPSDQ\¶V�VSHFXODWLRQ�WKDW

WKH\�ZRXOG�KDYH�DGRSWHG�WKH�SODLQWLII¶V�RSLQLRQ�DV�WKHLU�RZQ���,Q�DQ\�HYHQW�

2ZHQV�&RUQLQJ¶V�IDLOXUH�WR�SRVLW�D�SURSHUO\�GHYHORSHG�DUJXPHQW�RQ�WKLV�SRLQW

HIIHFWLYHO\�ZDLYHV� WKH� LVVXH� IRU� SXUSRVHV� RI� DSSHOODWH� UHYLHZ�� �6HH�2OPR�

VXSUD�DW����FRQFOXGLQJ�WKDW�IDLOXUH�WR�VXSSRUW�LVVXH�DVVHUWHG�RQ�DSSHDO�ZLWK

UHOHYDQW�IDFWV�DQG�DXWKRULW\�FRQVWLWXWHV�ZDLYHU��

���� )LQDOO\�� 2ZHQV�&RUQLQJ� DVVHUWV� WKDW� WKH� FRXUW� HUUHG� LQ� FKDUJLQJ� WKH

MXU\� RQ� PRUWDOLW\� WDEOHV� UHIOHFWLQJ� WKH� PDOH� SODLQWLIIV¶� QDWXUDO� OLIH

H[SHFWDQFLHV�� � %ULHI� IRU� $SSHOODQW� 2ZHQV�&RUQLQJ� DW� ���� � 2ZHQV�&RUQLQJ

FRQWHQGV� WKDW�� LQ� YLHZ� RI� WKH� OLPLWHG� OLIH� H[SHFWDQFLHV� IRUHFDVW� IRU� WKH

SODLQWLIIV�FRQFHUQHG��3RSODVNL�DQG�9HFFKLRQH��E\�WKHLU�RZQ�H[SHUW�ZLWQHVVHV�

WKH� WDEOHV� KDG� ³QR� UHDOLVWLF� YDOXH� DV� D� PHDVXUH� RI� KRZ� ORQJ� >WKH� PDOH

SODLQWLIIV�FRXOG@�OLYH�´� �,G��DW����� �7KH�FRPSDQ\�FRQFOXGHV�DFFRUGLQJO\� WKDW

WKH�FRXUW�HUUHG�LQ�DOORZLQJ�WKH�MXU\�WR�XVH�WKH�WDEOHV�DV�D�PHDQV�WR�DVVHVV

WKH� YDOXH� RI� WKH� SODLQWLIIV¶� QRQ�HFRQRPLF� GDPDJHV�� � ,G�� � 7KH� FRPSDQ\

DUJXHV�DOVR�WKDW�WKH�FRXUW�HUUHG�LQ�DOORZLQJ�WKH�MXU\�WR�DZDUG�QRQ�HFRQRPLF

GDPDJHV�IRU�ERWK�SDLQ�DQG�VXIIHULQJ�DQG�ORVV�RI�OLIH¶V�SOHDVXUHV���,G�
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���� :H�GLVDJUHH�ZLWK�2ZHQV�&RUQLQJ¶V�FRQWHQWLRQ�WKDW�WKH�MXU\�PD\�QRW�EH

DOORZHG� WR�DZDUG�GDPDJHV� IRU� ³WKH� ORVV�RI� OLIH¶V� SOHDVXUHV�´� �2XU�6XSUHPH

&RXUW�KDV�UHFRJQL]HG�WKDW�³FDVH�ODZ�XSKROGV�WKH�GLVWLQFWLRQ�EHWZHHQ�ORVV�RI

OLIH��LQ�ZKLFK�ORVV�RI�OLIH¶V�DPHQLWLHV�LV�QRW�FRPSHQVDEOH��DQG�LPSDLUPHQW�RI�D

OLYLQJ� SHUVRQ¶V� IDFXOWLHV�� LQ� ZKLFK� LQVWDQFH� VXFK� ORVV� LV� UHFRYHUDEOH�´

:LOOLQJHU�Y��0HUF\�&DWKROLF�0HGLFDO�&HQWHU������3D����������������$��G

��������������������:H�KDYH�KHOG�DFFRUGLQJO\�WKDW�³ORVV�RI�VXFK�SOHDVXUHV

RI� OLIH� LV� D� VHSDUDWH� DQG� FRPSHQVDEOH� HOHPHQW� RI� GDPDJHV� LQ� D� SHUVRQDO

LQMXU\�DFWLRQ�´��3UDWW�Y��6WHLQ������$��G�����������3D��6XSHU���������FLWLQJ

&RUFRUDQ� Y�� 0F1HDO�� ���� 3D�� ���� ���� ���� $��G� ����� ������� ��������

7KRXJK�D�MXU\�PD\�QRW�DZDUG�GDPDJHV�IRU�ORVV�RI�OLIH¶V�SOHDVXUHV�IRU�SHULRGV

RI�WLPH�DIWHU�WKH�SODLQWLII¶V�GHDWK��LW�PD\�GR�VR�IRU�DQ\�SHULRG�IROORZLQJ�KLV

LQMXU\� VR� ORQJ� DV� KH� PD\� UHPDLQ� DOLYH� DQG� VXEMHFW� WR� LPSDLUPHQW�� � 6HH

:DJQHU� E\�:DJQHU� Y�� <RUN� +RVSLWDO�� ���� $��G� ����� ���� �3D�� 6XSHU�

�������FRQFOXGLQJ�WKDW�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�DOORZLQJ�MXU\

WR� DZDUG� GDPDJHV� IRU� ORVV� RI� OLIH¶V� SOHDVXUHV� HYHQ� WKRXJK� SODLQWLII� ZDV� LQ

SHUVLVWHQW�YHJHWDWLYH�VWDWH��

���� 7KRXJK�0HVVUV�� 3RSODVNL� DQG� 9HFFKLRQH� VXFFXPEHG� WR�PHVRWKHOLRPD

DIWHU�WKH�GDPDJHV�WULDO�FRQFOXGHG��WKH\�UHPDLQHG�DOLYH�WKURXJKRXW�WKH�WULDO�

7KRXJK�DOO�PHGLFDO�H[SHUWV�DJUHHG�WKDW�WKH\�ZHUH�WHUPLQDOO\�LOO��DQG�WKDW�QR

RQH� ZLWK�PHVRWKHOLRPD� KDG� VXUYLYHG� ORQJHU� WKDQ� ILYH� \HDUV� IROORZLQJ� WKH
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RQVHW� RI� WKH� FRQGLWLRQ�� QRQH� FRXOG� IRUHFDVW� ZKHQ� 3RSODVNL� DQG� 9HFFKLRQH

ZRXOG� VXFFXPE�� � &RQVHTXHQWO\��ZH� ILQG� QR� HUURU� LQ� WKH� FRXUW¶V� LQVWUXFWLRQ

DOORZLQJ� WKH� MXU\� WR� DZDUG� WKHVH� SODLQWLIIV� GDPDJHV� IRU� ORVV� RI� OLIH¶V

SOHDVXUHV�

���� $GGLWLRQDOO\��ZH�ILQG�QR�HUURU� LQ� WKH�FRXUW¶V� LQVWUXFWLRQ� RQ� WKH�XVH� RI

VWDQGDUG�PRUWDOLW\� WDEOHV�DV�D�PHDVXUH� RI� WKH�SODLQWLIIV¶� SRWHQWLDO� OLIH� VSDQ

IRU� SXUSRVHV� RI� DQ� DZDUG� RI� QRQ�HFRQRPLF� GDPDJHV�� �0RUWDOLW\� WDEOHV� DUH

PHUHO\�D�JXLGH�WR�EH�FRQVLGHUHG�ZLWK�DOO�RWKHU�IDFWRUV�LQ�WKH�FDVH�IRU�WKH�MXU\

WR� GHWHUPLQH� D� SODLQWLII¶V� OLIH� H[SHFWDQF\�� � /LWWPDQ� Y�� %HOO� 7HOHSKRQH

&RPSDQ\������3D����������������$������������������

6XFK�WDEOHV�GR�QRW�DVVXPH� WR�HVWDEOLVK�DV�D�FHUWDLQW\� WKDW�DQ\
SHUVRQ� RI� WKH� DJH� LQGLFDWHG� ZLOO� OLYH� IRU� WKH� LGHQWLFDO� SHULRG
VSHFLILHG���:LWK�WKH�H[SHFWDQF\�LQGLFDWHG�E\�WKH�WDEOH�DV�D�EDVLV
RI�FDOFXODWLRQ��WKH�MXU\�PXVW�FRQVLGHU�WKH�SHUVRQ
V�KHDOWK��KDELWV�
RFFXSDWLRQ�� VXUURXQGLQJV� DQG� DQ\� RWKHU� HOHPHQWV� ZKLFK� LQ� KLV
FDVH�ZLOO�EH�OLNHO\�WR�RSHUDWH�IRU�RU�DJDLQVW�KLV�ORQJHYLW\�

,G��DW����������$��DW����������,Q�/LWWPDQ�� WKH�&RXUW�UHFRJQL]HG�WKDW�³LI�D

PDQ�LV�LQ�SRRU�KHDOWK��HVSHFLDOO\�LI�KH�LV�VXIIHULQJ�IURP�VRPH�RUJDQLF�GLVHDVH

ZKLFK�QHFHVVDULO\�WHQGV�WR�VKRUWHQ�OLIH��KLV�H[SHFWDQF\�LV�PXFK�OHVV�WKDQ�WKDW

RI�D�PDQ�LQ�UREXVW�KHDOWK�´��,G���7KH�FRXUW�FRQFOXGHG�QRQHWKHOHVV�WKDW�ERWK

KLV�KHDOWK�DQG�WKH�PRUWDOLW\� IDFWRUV�DUH�DPRQJ�WKH�QXPHURXV�IDFWRUV�WR�EH

FRQVLGHUHG�E\�D�MXU\�LQ�DVVHVVLQJ�D�SODLQWLII¶V�SRWHQWLDO�ORQJHYLW\���,G�
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���� ,Q�WKLV�FDVH��WKH�FRXUW�LQVWUXFWHG�WKH�MXU\�LQ�DFFRUGDQFH�ZLWK�DOO�RI�WKH

UHOHYDQW�IDFWRUV�GHVFULEHG�E\�RXU�6XSUHPH�&RXUW�LQ�/LWWPDQ���)ROORZLQJ�LWV

GLVFXVVLRQ�RI�WKH�PRUWDOLW\�WDEOHV��WKH�FRXUW�LQVWUXFWHG�DV�IROORZV�

7KHVH�ILJXUHV�DUH�RIIHUHG�WR�\RX�RQO\�DV�D�JXLGH�� �$QG�\RX�DUH
QRW� ERXQG� WR� DFFHSW� LW�� LI� \RX� EHOLHYH� WKDW� WKH� SODLQWLII� ZRXOG
KDYH� OLYHG� ORQJHU� RU� OHVV� WKDQ� WKH� DYHUDJH� LQGLYLGXDOV� LQ� WKLV
FDWHJRU\�

,Q� UHDFKLQJ� WKLV� GHFLVLRQ�� \RX� DUH� WR� FRQVLGHU� WKH� SODLQWLIIV¶
KHDOWK� SULRU� WR� WKH� LQMXU\�� KLV� PDQQHU� RI� OLYLQJ�� KLV� SHUVRQDO
KDELWV� DQG� RWKHU� IDFWRUV� WKDW� \RX�PD\�KDYH� RU� WKDW�PD\� KDYH
DIIHFWHG�WKH�GXUDWLRQ�RI�KLV�OLIH�

7KH� SODLQWLIIV� DUH� HQWLWOHG� WR� EH� IDLUO\� DQG� DGHTXDWHO\
FRPSHQVDWHG�IRU�DQ\�SDVW��SUHVHQW�RU�IXWXUH�ORVV�RI�WKHLU�DELOLW\
WR� HQMR\� DQ\� RI� WKH� SODLQWLIIV¶� SOHDVXUHV� RI� OLIH�� �� �� �� DQ\� VXFK
DZDUG�� KRZHYHU�� FDQ� RQO\� EH� PDGH� IRU� WKH� ORVV� WKDW� ZLOO� EH
VXIIHUHG�E\�D�SODLQWLII�GXULQJ�KLV�OLIHWLPH�

3HQQV\OYDQLD� GRHV� QRW� DOORZ� UHFRYHU\� IRU� WKH� ORVV� RI� OLIH¶V
SOHDVXUHV�IROORZLQJ�GHDWK���,Q�GHWHUPLQLQJ�KRZ�ORQJ�D�SODLQWLII�LV
OLNHO\�WR�OLYH�DQG�WR�VXIIHU�IURP�D�ORVV�RI�DQ\�RI�OLIH¶V�SOHDVXUHV�
\RX�VKRXOG�WDNH�LQWR�DFFRXQW�WKH�SODLQWLII¶V�DJH�DQG�FXUUHQW�VWDWH
RI�KHDOWK�

1�7��-XU\�7ULDO�����������DW����������:H�UHFRJQL]H�WKDW�WKH�OLIH�H[SHFWDQFLHV

SURMHFWHG�E\�WKH�SDUWLHV¶�PHGLFDO�H[SHUWV�ZHUH�VXEVWDQWLDOO\�OHVV�WKDQ�WKRVH

SXEOLVKHG�LQ�WKH�PRUWDOLW\�WDEOHV���1RQHWKHOHVV��EHFDXVH�WKH�WDEOHV�DUH�WR�EH

FRQVLGHUHG�PHUHO\� DV� D� UHIHUHQFH� LQ� OLJKW� RI� SODLQWLII¶V� FXUUHQW� KHDOWK�� VHH

/LWWPDQ��VXSUD��DQG�EHFDXVH�WKH�WULDO�FRXUW�LQVWUXFWHG�WKH�MXU\�DFFRUGLQJO\�

ZH�ILQG�QR�HUURU�LQ�WKH�MXU\¶V�FRQVLGHUDWLRQ�RI�WKH�WDEOHV���&RQVHTXHQWO\��ZH
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FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�UHIXVLQJ�WR�JUDQW�D

QHZ�WULDO�RQ�WKLV�EDVLV�

�����)RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�RUGHU�RI�WKH�WULDO�FRXUW

GHQ\LQJ�2ZHQV�&RUQLQJ¶V�PRWLRQV�IRU�SRVW�WULDO�UHOLHI�DQG�HQWHULQJ�MXGJPHQW�

������2UGHU�RI�-XQH���������HQWHULQJ�MXGJPHQW�LV�$)),50('�


