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0DULR�/��6KDQQRQ�DQG�KLV�ZLIH��6KHHQD�(YDQV�6KDQQRQ�� LQ� WKHLU�RZQ

ULJKW� DQG� DV� FR�DGPLQLVWUDWRUV� RI� WKH� (VWDWH� RI� (YDQ� -RQ� 6KDQQRQ�� DSSHDO

IURP�DQ�RUGHU� HQWHUHG� LQ� WKH�&RXUW� RI�&RPPRQ�3OHDV� RI�$OOHJKHQ\�&RXQW\

GHQ\LQJ�WKHLU�PRWLRQ�WR�UHPRYH�D�FRPSXOVRU\�QRQVXLW���7KLV�DSSHDO�FRQFHUQV

WKH� 6KDQQRQV¶� FODLPV� RI� YLFDULRXV� DQG� FRUSRUDWH� OLDELOLW\� DJDLQVW

+HDOWK$PHULFD�VWHPPLQJ�IURP�WKH�SUHPDWXUH�GHOLYHU\�DQG�VXEVHTXHQW�GHDWK

RI� WKHLU� VRQ�� � :H� UHYHUVH� WKH� RUGHU� UHIXVLQJ� WR� UHPRYH� WKH� FRPSXOVRU\

QRQVXLW�DQG�UHPDQG�IRU�WULDO�

7KLV�PHGLFDO�PDOSUDFWLFH�DFWLRQ�DULVHV�IURP�WKH�SUH�QDWDO�FDUH�SURYLGHG

E\�DSSHOOHHV��/DUU\�3��0F1XOW\��0�'��DQG�+HDOWK$PHULFD��WR�0UV��6KDQQRQ�

7KH� 6KDQQRQV� FODLPHG� 'U�� 0F1XOW\� ZDV� QHJOLJHQW� IRU� IDLOLQJ� WR� WLPHO\
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GLDJQRVH� DQG� WUHDW� VLJQV� RI� SUH�WHUP� ODERU�� DQG� +HDOWK$PHULFD� ZDV

YLFDULRXVO\�OLDEOH�IRU�WKH�QHJOLJHQFH�RI�LWV�QXUVLQJ�VWDII�LQ�IDLOLQJ�WR�UHVSRQG�WR

0UV�� 6KDQQRQ¶V� FRPSODLQWV� E\� WLPHO\� UHIHUULQJ� KHU� WR� DQ� DSSURSULDWH

SK\VLFLDQ�RU�KRVSLWDO�IRU�GLDJQRVLV�DQG�WUHDWPHQW�RI�KHU�SUH�WHUP�ODERU���7KH

6KDQQRQV�DOVR�DOOHJHG�+HDOWK$PHULFD�ZDV�FRUSRUDWHO\�OLDEOH�IRU�LWV�QHJOLJHQW

VXSHUYLVLRQ�RI�'U��0F1XOW\¶V�FDUH�DQG�LWV�ODFN�RI�DSSURSULDWH�SURFHGXUHV�DQG

SURWRFROV�ZKHQ�GLVSHQVLQJ�WHOHSKRQLF�PHGLFDO�DGYLFH�WR�VXEVFULEHUV�

7KH�FDVH�ZHQW�WR�WULDO�EHIRUH�D�MXU\��DQG�DW�WKH�FORVH�RI�WKH�SODLQWLIIV¶

FDVH�+HDOWK$PHULFD�PRYHG�IRU�D�FRPSXOVRU\�QRQVXLW���7KH�WULDO�FRXUW�GHQLHG

WKH�PRWLRQ���+HDOWK$PHULFD�WKHQ�SURFHHGHG�WR�SXW�RQ�LWV�FDVH�E\�FDOOLQJ�WZR

RI�LWV�WULDJH�QXUVHV���$W�WKH�FRQFOXVLRQ�RI�WKH�WHVWLPRQ\�RI�WKH�VHFRQG�QXUVH

WKH�FRXUW�UHFHVVHG�IRU�WKH�GD\���7KH�IROORZLQJ�PRUQLQJ�WKH�FRXUW��VXD�VSRQWH�

UHFRQVLGHUHG� +HDOWK$PHULFD¶V� PRWLRQ� IRU� FRPSXOVRU\� QRQVXLW�� HQWHUWDLQHG

DUJXPHQW� WKHUHRQ�� DQG� JUDQWHG� WKH� QRQVXLW��� � 7KH� 6KDQQRQV� ILOHG� WLPHO\

SRVW�WULDO�PRWLRQV�VHHNLQJ�WR�KDYH�WKH�QRQVXLW�UHPRYHG���$IWHU�GHQLDO�RI�VXFK

PRWLRQV��WKLV�DSSHDO�IROORZHG�

����������������������������������
��2Q�WKH�HYH�RI�WULDO�WKH�6KDQQRQV�HQWHUHG�LQWR�D�VHWWOHPHQW�DJUHHPHQW�ZLWK
'U��0F1XOW\�

��7KH�FRXUW�DOVR�GLUHFWHG�D�YHUGLFW��DV� WR� OLDELOLW\�RQO\��DJDLQVW�'U��0F1XOW\
FRQVLVWHQW�ZLWK�WKH�RXW�RI�FRXUW�VHWWOHPHQW��7KH�GLUHFWLQJ�RI�WKLV�YHUGLFW�KDV
QRW�EHHQ�UDLVHG�DV�DQ�LVVXH�LQ�WKLV�DSSHDO�
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2Q� DSSHDO� WKH� 6KDQQRQV� SUHVHQW� WZR� TXHVWLRQV� IRU� WKLV� &RXUW� WR

UHYLHZ�
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�$SSHOODQWV¶� %ULHI� DW� ���� � ,QLWLDOO\��ZH� QRWH� WKDW� WKH� VFRSH� RI� UHYLHZ� LQ� DQ

DSSHDO�IURP�WKH�GHQLDO�RI�D�PRWLRQ�WR�UHPRYH�D�FRPSXOVRU\�QRQVXLW�LV�OLPLWHG

WR�GHWHUPLQLQJ�ZKHWKHU�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�RU�FRPPLWWHG�DQ

HUURU�RI�ODZ��%ULQGOH�Y�:HVW�$OOHJKHQ\�+RVS�������$��G������3D��6XSHU�

������� � 2XU� VWDQGDUG� RI� UHYLHZ� UHJDUGLQJ� WKH� SURSULHW\� RI� DQ� HQWU\� RI� D

FRPSXOVRU\�QRQVXLW�LV�ZHOO�VHWWOHG�

>,@W� LV� SURSHU� RQO\� LI� WKH� IDFW� ILQGHU�� YLHZLQJ� DOO� RI� WKH
HYLGHQFH� LQ� IDYRU� RI� WKH� SODLQWLII�� FRXOG� QRW� UHDVRQDEO\
FRQFOXGH� WKDW�WKH�HVVHQWLDO�HOHPHQWV� RI� D� FDXVH�RI� DFWLRQ
KDYH� EHHQ� HVWDEOLVKHG�� � :KHQ� D� QRQVXLW� LV� HQWHUHG�� WKH
ODFN�RI�HYLGHQFH�WR�VXVWDLQ�WKH�DFWLRQ�PXVW�EH�VR�FOHDU�WKDW
LW�DGPLWV�QR�URRP�IRU�IDLU�DQG�UHDVRQDEOH�GLVDJUHHPHQW���$
FRPSXOVRU\�QRQVXLW�FDQ�RQO\�EH�JUDQWHG�LQ�FDVHV�ZKHUH�LW
LV�FOHDU�WKDW�D�FDXVH�RI�DFWLRQ�KDV�QRW�EHHQ�HVWDEOLVKHG�DQG
WKH� SODLQWLII� PXVW� EH� JLYHQ� WKH� EHQHILW� RI� DOO� IDYRUDEOH
HYLGHQFH� DORQJ� ZLWK� DOO� UHDVRQDEOH� LQIHUHQFHV� RI� IDFW
DULVLQJ� IURP�WKDW�HYLGHQFH�� UHVROYLQJ� DQ\� FRQIOLFW� LQ� IDYRU
RI� WKH� SODLQWLII�� � 7KH� IDFW�ILQGHU�� KRZHYHU�� FDQQRW� EH
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SHUPLWWHG�WR�UHDFK�D�GHFLVLRQ�RQ�WKH�EDVLV�RI�VSHFXODWLRQ�RU
FRQMHFWXUH�

6PLWK�Y��*UDE������$��G������3D��6XSHU���������FLWDWLRQV�RPLWWHG��TXRWLQJ

-R\FH� Y�� %RXOHYDUG� 3K\VLFDO� 7KHUDS\� DQG� 5HKDE�� &HQWHU�� ���� $��G

�������������3D��6XSHU��������

6LQFH�WKH�LVVXHV�UDLVHG�DUH�LQWHUUHODWHG�ZH�ZLOO�DGGUHVV�WKH�SURFHGXUDO

FKDOOHQJH� ILUVW�� � 7KH� 6KDQQRQV� FRUUHFWO\� DUJXH� WKDW� 3D�� 5�&�3�� �����

VSHFLILFDOO\�PDQGDWHV�WKDW�D�WULDO�FRXUW�PD\�RQO\�HQWHU�D�QRQVXLW�³EHIRUH�DQ\

HYLGHQFH�RQ�EHKDOI�RI�WKH�GHIHQGDQW�KDV�EHHQ�LQWURGXFHG�´� �7KH�UHDVRQ�IRU

WKLV�SURVFULSWLRQ�LV�FOHDU��RQFH�DQ\�HYLGHQFH�LQ�GHIHQVH�RI�D�FODLP�LV�DGPLWWHG

WKH�WULDO�MXGJH¶V�DELOLW\�WR�RQO\�FRQVLGHU�WKH�VWUHQJWK�RI�WKH�SODLQWLII¶V�FDVH�LV

FRPSURPLVHG���7KH�6KDQQRQV�DUJXH�IRU�D�VWULFW�LQWHUSUHWDWLRQ�RI�WKLV�UXOH�LQ

DFFRUGDQFH� ZLWK�$WODQWLF� 5LFKILHOG� &R�� Y�� 5D]XPLF�� ���� $��G� ���� �3D�

������

,Q�$WODQWLF�5LFKILHOG��RXU�VXSUHPH�FRXUW�KDG�RFFDVLRQ�WR�LQWHUSUHW�WKH

VWDWXWRU\�SUHGHFHVVRU��WR�3D��5�&�3��������DQG�RSLQHG�

7R�DVVXUH�WKDW�WKH�WULDO�FRXUW�FRQVLGHUV�WKH�PRWLRQ�RQO\�RQ
WKH� EDVLV� RI� HYLGHQFH� IDYRUDEOH� WR� WKH� SODLQWLII�� WKH� $FW
H[SUHVVO\�OLPLWV�WKH�FRXUW¶V�DXWKRULW\�WR�JUDQW�D�QRQVXLW�WR
WKRVH� LQVWDQFHV� ZKHUH� D� GHIHQGDQW� KDV� µRIIHU>HG@� QR
HYLGHQFH�¶� �2XU� FDVHV�KDYH� VWULFWO\�HQIRUFHG� WKH� WHUPV� RI
WKH�$FW��SURKLELWLQJ�WKH�WULDO�FRXUW�IURP�JUDQWLQJ�WKH�PRWLRQ
ZKHUH� WKH� GHIHQGDQW� RIIHUV� HYLGHQFH� HLWKHU� GXULQJ� WKH

����������������������������������
��$FW�RI�0DUFK�����������3�/����������DV�DPHQGHG�����3�6���������UHSHDOHG�E\
$FW�RI�$SULO�����������3�/�������1R�����������HIIHFWLYH�-XQH����������
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SODLQWLII¶V�FDVH��RU�DIWHU�LW���:H�KDYH�HYHQ�KHOG�WKDW�ZKHUH
WKH�GHIHQGDQW�H[FHHGV�SURSHU�ERXQGV�RI�FURVV�H[DPLQDWLRQ
VR�DV�WR�HOLFLW�PDWWHUV�FRQVWLWXWLQJ�D�GHIHQVH�WR�WKH�FDXVH
RI� DFWLRQ�� WKH� WULDO� FRXUW� LV� ZLWKRXW� DXWKRULW\� WR� HQWHU� D
QRQVXLW�

,G��DW�������FLWDWLRQV�RPLWWHG����&RQYHUVHO\��+HDOWK$PHULFD�DUJXHV�WKDW�HYHQ

LI� WKHUH� ZDV� D� SURFHGXUDO� HUURU�� VXFK� HUURU� ZDV� KDUPOHVV� EHFDXVH� WKH

6KDQQRQV�IDLOHG�WR�SUHVHQW�VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�D�SULPD�IDFLH�FDVH

RI� PHGLFDO� PDOSUDFWLFH�� $� UHYLHZ� RI� FDVHODZ� UHYHDOV� FRQIOLFWLQJ� DSSHOODWH

GHFLVLRQV�FRQFHUQLQJ�WKH�DSSOLFDELOLW\�RI�WKH�KDUPOHVV�HUURU�GRFWULQH�

,Q�5RELQVRQ� Y�� &LW\� RI� 3KLODGHOSKLD�� ���� $��G� ���� �3D�� &PZOWK�

�������WKH�WULDO�FRXUW�JUDQWHG�D�QRQVXLW�DIWHU�WKH�GHIHQGDQW�RIIHUHG�HYLGHQFH

RI� D� GHIHQVH� WKURXJK� WKH� FURVV�H[DPLQDWLRQ� RI� RQH� RI� WKH� SODLQWLII¶V

ZLWQHVVHV�� �2Q�DSSHDO� WR� WKH� &RPPRQZHDOWK� &RXUW�� WKH� GHIHQGDQW� WKHUHLQ

DOVR�PDLQWDLQHG�WKDW�WKH�WLPLQJ�RI�WKH�QRQVXLW�ZDV�KDUPOHVV�HUURU�VLQFH�WKH

SODLQWLII�KDG�IDLOHG�WR�PHHW�KHU�EXUGHQ�RI�SURRI�ZLWK�UHJDUG�WR�OLDELOLW\���7KH

5RELQVRQ�FRXUW�GLVDJUHHG�ZLWK�WKLV�DUJXPHQW�DQG�KHOG�

7KH� >GHIHQGDQW
V@� LQWHUSUHWDWLRQ� RI� 5XOH� ������ DQG� RI
$WODQWLF� 5LFKILHOG� LV� IODZHG� EHFDXVH� LW� LJQRUHV� WKDW
SRUWLRQ� RI� WKH� UXOH� UHJDUGLQJ� LWV� SUHVHQWDWLRQ� RI� HYLGHQFH
DQG� ZRXOG� UHQGHU� WKDW� ODQJXDJH� VXSHUIOXRXV�� � $IWHU� WKH
>GHIHQGDQW@� SUHVHQWHG� HYLGHQFH�� WKH� TXHVWLRQ� RI� ZKHWKHU
>SODLQWLII@� HVWDEOLVKHG� D� ULJKW� WR� UHOLHI� LV� LUUHOHYDQW�
5HJDUGOHVV�RI�ZKDW�>SODLQWLII@�SURYHG�RU�IDLOHG�WR�SURYH��WKH
IDFW� UHPDLQV� WKDW� WKH� >GHIHQGDQW@� SUHVHQWHG� HYLGHQFH
FRQVWLWXWLQJ�D�GHIHQVH�WR�>SODLQWLII
V@�FDXVH�RI�DFWLRQ���$IWHU
DOORZLQJ� WKLV� WHVWLPRQ\�� WKH� WULDO� FRXUW� ZDV� H[SUHVVO\
SURKLELWHG� E\� 5XOH� ������ IURP� HQWHULQJ� D� QRQVXLW� LQ� WKLV
FDVH�
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,Q�6WRUP�Y��*ROGHQ������$��G�����3D��6XSHU���������WKH� WULDO� FRXUW

JUDQWHG�D�FRPSXOVRU\�QRQVXLW�DIWHU�WKH�GHIHQVH�KDG�DGPLWWHG�H[KLELWV�GXULQJ

WKH� SODLQWLII¶V� FDVH�� � 2Q� DSSHDO�� WKLV� &RXUW� LQWHUSUHWHG�$WODQWLF� 5LFKILHOG�

VXSUD��DV�SHUPLWWLQJ�D�KDUPOHVV�HUURU�DQDO\VLV�DQG�FRQFOXGHG�WKDW�

>$@SSHOODQW¶V�IDLOXUH�WR�SURGXFH�DQ�H[SHUW�ZLWQHVV�DV�WR�WKH
VWDQGDUG� RI� FDUH� XQGHU� ZKLFK� DSSHOOHH� VKRXOG� KDYH
FRQGXFWHG� KLPVHOI� DQG� DV� WR� DQ\� GHYLDWLRQ� IURP� WKDW
VWDQGDUG� WKDW�PD\� KDYH� RFFXUUHG�PDNHV� DSSHOODQW¶V� FDVH
GHIHFWLYH�DV�D�PDWWHU�RI�ODZ�DQG�WKH�SURFHGXUDOO\�LPSURSHU
HQWU\�RI�D�QRQVXLW�KDUPOHVV�HUURU�

6WRUP�� DW� ���� � /LNHZLVH�� LQ�.UDWW� Y�� +RUURZ�� ���� $��G� ���� �3D�� 6XSHU�

�������WKH�GHIHQGDQW� RIIHUHG�D�GHIHQVH�H[SHUW�DIWHU� WKH�SODLQWLII¶V� FDVH�LQ�

FKLHI� DQG� WKHQ�PRYHG� IRU� D� FRPSXOVRU\�QRQVXLW�� � 7KH�QRQVXLW�ZDV� LQLWLDOO\

JUDQWHG�EXW�VXEVHTXHQWO\�UHPRYHG�E\�WKH�WULDO�MXGJH�EHFDXVH�KH�EHOLHYHG�KH

KDG�YLRODWHG�5XOH���������2Q�DSSHDO�ZH�VWDWHG�

7KH�H[SUHVV�ODQJXDJH�RI�3D��5�&LY�3��������DQG�WKH�DERYH
FLWHG�DXWKRULWLHV�FRPSHO�XV�WR�FRQFOXGH�WKDW�WKH�WULDO�FRXUW
ZDV�QRW�HPSRZHUHG�WR�HQWHU�WKH�LQLWLDO�QRQVXLW�EHFDXVH�WKH
DSSHOODQW�KDG�RIIHUHG�HYLGHQFH��1RQHWKHOHVV��HYHQ�WKRXJK
LW�ZDV�SURFHGXUDOO\�LPSURSHU� IRU� WKH� WULDO� FRXUW� WR�HQWHU�D
QRQVXLW�� ZH� ILQG� WKDW� DV� D� PDWWHU� RI� ODZ� WKH� HUURU� ZDV
KDUPOHVV��:H�UHDFK�WKLV�GHWHUPLQDWLRQ�XSRQ�UHYLHZ�RI�WKH
HYLGHQFH�ZKLFK�GLVFORVHV� WKDW� WKH� WULDO� FRXUW� GLG�QRW� WDNH
>WKH�H[SHUW¶V@�WHVWLPRQ\�LQWR�FRQVLGHUDWLRQ�LQ�GLVSRVLQJ�RI
WKH�QRQVXLW�PRWLRQ�

,G��� DW� ����� �+HUH�� DV� LQ�.UDWW�� WKH� WULDO� FRXUW� RIIHUV� WKH� VDPH� UHDVRQLQJ�

6HH�7ULDO�&RXUW�2SLQLRQ�GDWHG�-XO\���������DW�SDJH�����*LYHQ�WKHVH�GLYHUJHQW
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YLHZV�DQG�WKH�DEVHQFH�RI�VSHFLILF�JXLGDQFH�IURP�RXU�VXSUHPH�FRXUW�RQ�WKLV

LVVXH�� ZH� IHHO� FRQVWUDLQHG� WR� IROORZ� WKH� DSSURDFK� LQ� 6WRUP� DQG� .UDWW�

VXSUD��WKHUHE\�SHUPLWWLQJ�D�KDUPOHVV�HUURU�DQDO\VLV���$FFRUGLQJO\��ZH�PXVW

QRZ� H[DPLQH� WKH� UHFRUG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH� DSSHOODQWV� WR

GHWHUPLQH� LI� WKH\� LQWURGXFHG� VXIILFLHQW� HYLGHQFH� WR� HVWDEOLVK� D� SULPD� IDFLH

FDVH� DJDLQVW� +HDOWK$PHULFD� EDVHG� XSRQ� D� WKHRU\� RI� HLWKHU� YLFDULRXV� RU

FRUSRUDWH�OLDELOLW\��

*HQHUDOO\�� LQ� D�PHGLFDO�PDOSUDFWLFH� FDVH� WKH�SODLQWLII�PXVW� HVWDEOLVK�

����D�GXW\�RZHG�E\�WKH�KHDOWK�FDUH�SURYLGHU�WR�WKH�SDWLHQW������D�EUHDFK�RI

WKDW�GXW\������WKH�EUHDFK�ZDV�WKH�SUR[LPDWH�FDXVH�RI��RU�D�VXEVWDQWLDO�IDFWRU

LQ�� EULQJLQJ� DERXW� WKH� KDUP� VXIIHUHG� E\� WKH� SDWLHQW�� DQG� ���� GDPDJHV

VXIIHUHG�E\�WKH�SDWLHQW�WKDW�ZHUH�D�GLUHFW�UHVXOW�RI�WKDW�KDUP��1RJRZVNL�Y�

$OHPR�+DPPDG������$��G�����������3D��6XSHU���������0RUHRYHU��H[FHSW

ZKHUH� LW� LV� REYLRXV�� WKH� SODLQWLII� PXVW� SUHVHQW� H[SHUW� WHVWLPRQ\� WKDW� WKH

KHDOWK�FDUH�SURYLGHU¶V� FRQGXFW�GHYLDWHG� IURP�DQ�DFFHSWHG�VWDQGDUG�RI� FDUH

DQG�VXFK�GHYLDWLRQ�ZDV�WKH�SUR[LPDWH�FDXVH�RI�WKH�KDUP�VXIIHUHG��,G�

7KH� WKHRU\� RI� FRUSRUDWH� OLDELOLW\� DV� LW� UHODWHV� WR� KRVSLWDOV� ZDV� ILUVW

DGRSWHG� LQ� WKLV� &RPPRQZHDOWK� LQ� WKH� FDVH� RI� 7KRPSVRQ� Y�� 1DVRQ

����������������������������������
��+HDOWK$PHULFD�DOVR�FODLPV�WKDW�DQ\�HUURU�LQ�WKH�WLPLQJ�RI�WKH�FRXUW¶V�JUDQW
RI�WKH�QRQVXLW�ZDV�ZDLYHG�E\�WKH�DSSHOODQWV¶�IDLOXUH�WR�VSHFLILFDOO\�REMHFW�WR
WKH�WLPLQJ�RI�WKH�RUGHU���6LQFH�WKLV�DSSHDO�LV�EHLQJ�UHVROYHG�RQ�VXEVWDQWLYH
JURXQGV�WKLV�DUJXPHQW�LV�PRRW�



-��$��������

�����

+RVSLWDO�� ���� $��G� ���� �3D�� ������� � 2XU� VXSUHPH� FRXUW� XSKHOG� D� GLUHFW

WKHRU\�RI�OLDELOLW\�DJDLQVW�WKH�KRVSLWDO��VWDWLQJ�

&RUSRUDWH�QHJOLJHQFH�LV�D�GRFWULQH�XQGHU�ZKLFK�WKH�KRVSLWDO
LV� OLDEOH� LI� LW� IDLOV� WR� XSKROG� WKH� SURSHU� VWDQGDUG� RI� FDUH
RZHG� WKH� SDWLHQW��ZKLFK� LV� WR� HQVXUH� WKH� SDWLHQW
V� VDIHW\
DQG�ZHOO�EHLQJ�ZKLOH�DW�WKH�KRVSLWDO���7KLV�WKHRU\�RI�OLDELOLW\
FUHDWHV� D� QRQGHOHJDEOH� GXW\� ZKLFK� WKH� KRVSLWDO� RZHV
GLUHFWO\�WR�D�SDWLHQW���7KHUHIRUH��DQ�LQMXUHG�SDUW\�GRHV�QRW
KDYH� WR� UHO\� RQ� DQG� HVWDEOLVK� WKH� QHJOLJHQFH� RI� D� WKLUG
SDUW\�

,G��DW�������IRRWQRWH�RPLWWHG���7KH�FRXUW�WKHQ�VHW�IRUWK�IRXU�JHQHUDO�DUHDV�RI

FRUSRUDWH�OLDELOLW\�

��� $�GXW\�WR�XVH�UHDVRQDEOH�FDUH�LQ�WKH�PDLQWHQDQFH�RI
VDIH�DQG�DGHTXDWH�IDFLOLWLHV�DQG�HTXLSPHQW�

��� $� GXW\� WR� VHOHFW� DQG� UHWDLQ� RQO\� FRPSHWHQW
SK\VLFLDQV�

��� $�GXW\�WR�RYHUVHH�DOO�SHUVRQV�ZKR�SUDFWLFH�PHGLFLQH
ZLWKLQ�LWV�ZDOOV�DV�WR�SDWLHQW�FDUH�

��� $� GXW\� WR� IRUPXODWH�� DGRSW� DQG� HQIRUFH� DGHTXDWH
UXOHV�DQG�SROLFLHV�WR�HQVXUH�TXDOLW\�FDUH�IRU�SDWLHQWV�

,G���7KH�FRXUW�IXUWKHU�VWDWHG�WKDW��ZH�DGRSW�DV�D�WKHRU\�RI�KRVSLWDO�OLDELOLW\

WKH� GRFWULQH� RI� FRUSRUDWH� QHJOLJHQFH� RU� FRUSRUDWH� OLDELOLW\� XQGHU�ZKLFK� WKH

KRVSLWDO� LV� OLDEOH� LI� LW� IDLOV� WR� XSKROG� WKH� SURSHU� VWDQGDUG� RI� FDUH� RZHG� LWV

SDWLHQW���,G��DW�����

7KH� HYLGHQFH� LQWURGXFHG� E\� WKH� 6KDQQRQV� PD\� EH� VXPPDUL]HG� LQ

UHOHYDQW�SDUW�DV�IROORZV���0UV��6KDQQRQ�WHVWLILHG�GXULQJ�WKH�WULDO�RI�WKLV�FDVH

WKDW� VKH�ZDV� D� VXEVFULEHU� RI� WKH�+HDOWK$PHULFD�+02�ZKHQ� WKLV� FKLOG� ZDV
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FRQFHLYHG�� � ,W� ZDV� 0UV�� 6KDQQRQ
V� ILUVW� SUHJQDQF\�� � :KHQ� VKH� DGYLVHG

+HDOWK$PHULFD�VKH�ZDV�SUHJQDQW� LQ� -XQH������� WKH\�JDYH�KHU� D� OLVW� RI� VL[

GRFWRUV� IURP�ZKLFK� VKH� FRXOG� VHOHFW� DQ� 2%�*<1�� � 6KH� FKRVH� 'U�� 0F1XOW\

IURP� WKH� OLVW�� �1�7�� DW� ��������� � +HU� +HDOWK$PHULFD� PHPEHUVKLS� FDUG

LQVWUXFWHG�KHU�WR�FRQWDFW�HLWKHU�KHU�SK\VLFLDQ�RU�+HDOWK$PHULFD�LQ�WKH�HYHQW

VKH�KDG�DQ\�PHGLFDO� TXHVWLRQV� RU� HPHUJHQW�PHGLFDO� FRQGLWLRQV�� � 7KH� FDUG

FRQWDLQHG�WKH�+HDOWK$PHULFD�HPHUJHQF\�SKRQH�QXPEHU��ZKLFK�ZDV�PDQQHG

E\�UHJLVWHUHG�QXUVHV���1�7��DW�����������6KH�WHVWLILHG�LW�ZDV�FRQIXVLQJ�WU\LQJ

WR� ILJXUH� RXW� ZKHQ� WR� FDOO� 'U�� 0F1XOW\� DQG� ZKHQ� WR� FDOO� +HDOWK$PHULFD

EHFDXVH� VKH� ZDV� UHFHLYLQJ� WUHDWPHQW� IURP� ERWK� IRU� YDULRXV� PHGLFDO

FRQGLWLRQV� UHODWHG� WR�KHU� SUHJQDQF\�� LQFOXGLQJ� DVWKPD� DQG� UHIOX[�� �1�7�� DW

��������������

6KH�VDZ�'U��0F1XOW\�PRQWKO\�EXW�DOVR�FDOOHG�WKH�+HDOWK$PHULFD�SKRQH

OLQH�D�QXPEHU�RI� WLPHV�IRU�DGYLFH�DQG�WR�VFKHGXOH�DSSRLQWPHQWV�ZLWK� WKHLU

LQ�KRXVH�GRFWRUV���1�7��DW�����������6KH�FDOOHG�'U��0F1XOW\�RQ�2FWREHU���

�����ZLWK�FRPSODLQWV�RI�DEGRPLQDO�SDLQ���7KH�GRFWRU�VDZ�KHU�RQ�2FWREHU���

����� DQG� H[DPLQHG� KHU� IRU� ILYH� PLQXWHV�� � +H� WROG� 0UV�� 6KDQQRQ� KHU

DEGRPLQDO� SDLQ� ZDV� WKH� UHVXOW� RI� D� ILEURLG� XWHUXV�� KH� SUHVFULEHG� UHVW� DQG

WRRN�KHU�RII�RI�ZRUN�IRU�RQH�ZHHN���+H�GLG�QR�WHVWLQJ�WR�FRQILUP�KLV�GLDJQRVLV

DQG�GLG�QRW�DGYLVH�KHU� RI� WKH� V\PSWRPV�RI� SUH�WHUP� ODERU�� � �1�7�� DW� ����

����



-��$��������

������

6KH�QH[W�FDOOHG�'U��0F1XOW\
V�RIILFH�WZLFH�RQ�2FWREHU���DQG�DJDLQ�RQ

2FWREHU���DQG�2FWREHU����������EHFDXVH�KHU�DEGRPLQDO�SDLQ�ZDV�FRQWLQXLQJ�

VKH�KDG�EDFN�SDLQ��ZDV�FRQVWLSDWHG�DQG�VKH�FRXOG�QRW�VOHHS���6KH�DVNHG�'U�

0F1XOW\�GXULQJ�WKH�2FWREHU��WK�FDOO�LI�VKH�FRXOG�EH�LQ�SUH�WHUP�ODERU�EHFDXVH

KHU�V\PSWRPV�ZHUH�VLPLODU�WR�WKRVH�GHVFULEHG�LQ�D�UHIHUHQFH�ERRN�VKH�KDG

RQ�ODERU���1�7��DW�����������6KH�WROG�'U��0F1XOW\�KHU�SDLQV�ZHUH� LUUHJXODU

DQG�DERXW�WHQ�PLQXWHV�DSDUW��EXW�VKH�KDG�QHYHU�EHHQ�LQ�ODERU�VR�VKH�GLG�QRW

NQRZ�ZKDW�LW�IHOW�OLNH���+H�WROG�KHU�KH�KDG�MXVW�FKHFNHG�KHU�RQ�2FWREHU��WK�

DQG�VKH�ZDV�QRW� LQ� ODERU�� � �1�7��DW� ��������� � 7KH�2FWREHU��WK� FDOO�ZDV� DW

OHDVW� KHU� IRXUWK� FDOO� WR� 'U�� 0F1XOW\� DERXW� KHU� DEGRPLQDO� SDLQ�� DQG� VKH

WHVWLILHG�WKDW�'U��0F1XOW\�ZDV�EHFRPLQJ�LPSDWLHQW�ZLWK�KHU��,G�

2Q�2FWREHU���WK��VKH�FDOOHG�+HDOWK$PHULFD
V�HPHUJHQF\�SKRQH�OLQH�DQG

WROG� WKHP� DERXW� KHU� VHYHUH� LUUHJXODU� DEGRPLQDO� SDLQ�� EDFN� SDLQ�� WKDW� KHU

SDLQ�ZDV�ZRUVH�DW�QLJKW��WKDW�VKH�WKRXJKW�VKH�PD\�EH�LQ�SUH�WHUP�ODERU��DQG

DERXW�KHU�SULRU�FDOOV�WR�'U��0F1XOW\���7KH�WULDJH�QXUVH�DGYLVHG�KHU�WR�FDOO�'U�

0F1XOW\�DJDLQ���1�7��DW�����������0UV��6KDQQRQ�GLG�QRW�LPPHGLDWHO\�FDOO�'U�

0F1XOW\�EHFDXVH�VKH�GLG�QRW�IHHO�WKHUH�ZDV�DQ\WKLQJ�QHZ�VKH�FRXOG�WHOO�KLP

WR�JHW�KLP�WR�SD\�DWWHQWLRQ�WR�KHU�FRQGLWLRQ���6KH�FDOOHG�WKH�+HDOWK$PHULFD

WULDJH� OLQH� DJDLQ� RQ� 2FWREHU� ���� ������ VDLG� KHU� V\PSWRPV� ZHUH� JHWWLQJ

ZRUVH�DQG�'U��0F1XOW\�ZDV�QRW�UHVSRQGLQJ���7KH�WULDJH�QXUVH�DJDLQ�DGYLVHG

KHU�WR�FDOO�'U��0F1XOW\���1�7��DW�����������0UV��6KDQQRQ�FDOOHG�'U��0F1XOW\

DQG� WROG� KLP� DERXW� KHU� ZRUVHQLQJ� V\PSWRPV�� KHU� OHJV� EHJLQQLQJ� WR� JR
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QXPE��DQG�VKH�WKRXJKW�WKDW�VKH�ZDV�LQ�SUH�WHUP�ODERU���+H�ZDV�DJDLQ�VKRUW

ZLWK�KHU�DQG�DQJU\�DQG�LQVLVWHG�WKDW�VKH�ZDV�QRW�LQ�SUH�WHUP�ODERU���1�7��DW

��������

2Q� 2FWREHU� ���� ������ VKH� DJDLQ� FDOOHG� WKH� +HDOWK$PHULFD� SKRQH

VHUYLFH�DQG�WROG�WKH�QXUVH�DERXW�KHU�V\PSWRPV��VHYHUH�EDFN�SDLQ�DQG�EDFN

VSDVPV�� OHJV� JRLQJ� QXPE��PRUH� UHJXODU� DEGRPLQDO� SDLQ�� DQG� 'U�� 0F1XOW\

ZDV� QRW� UHVSRQGLQJ� WR� KHU� FRPSODLQWV�� � 2QH� RI� +HDOWK$PHULFD
V� LQ�KRXVH

RUWKRSHGLF�SK\VLFLDQV�VSRNH�ZLWK�KHU�RQ�WKH�SKRQH�DQG�GLUHFWHG�KHU�WR�JR�WR

:HVW� 3HQQ� +RVSLWDO� WR� JHW� KHU� EDFN� H[DPLQHG�� �1�7�� DW� ��������� � 6KH

IROORZHG� WKH� GRFWRU
V� DGYLFH� DQG� GURYH� DQ� KRXU� IURP� KHU� KRXVH� WR� :HVW

3HQQ��SDVVLQJ�WKUHH�KRVSLWDOV�RQ�WKH�ZD\���$W�:HVW�3HQQ�VKH�ZDV�SURFHVVHG

DV� KDYLQJ� D� EDFN� FRPSODLQW� EHFDXVH� WKRVH� ZHUH� +HDOWK$PHULFD
V

LQVWUXFWLRQV��EXW�VKH�ZDV�WDNHQ�WR�WKH�REVWHWULFV�ZLQJ�DV�D�IRUPDOLW\�EHFDXVH

VKH�ZDV�RYHU� ILYH�����PRQWKV�SUHJQDQW�� �6KH�GHOLYHUHG�D�RQH�DQG�RQH�KDOI

SRXQG�EDE\�WKDW�QLJKW���+H�VXUYLYHG�RQO\�WZR�GD\V�DQG�WKHQ�GLHG�GXH�WR�KLV

VHYHUH�SUHPDWXULW\���1�7��DW����������

7KH� 6KDQQRQV¶� H[SHUW�� 6WDQOH\� 0�� :DUQHU�� 0�'��� WHVWLILHG� KH� KDG

H[SHULHQFH�LQ�D�VHWWLQJ�ZKHUH�SDWLHQWV�ZRXOG�FDOO�WULDJH�QXUVHV���'U��:DUQHU

RSLQHG� WKDW� +HDOWK$PHULFD�� WKURXJK� LWV� WULDJH� QXUVHV�� GHYLDWHG� IURP� WKH

VWDQGDUG�RI�FDUH�IROORZLQJ�WKH�SKRQH�FDOOV�WR�WKH�WULDJH�OLQH�RQ�2FWREHU����

���DQG�����������E\�QRW�LPPHGLDWHO\�UHIHUULQJ�0UV��6KDQQRQ�WR�D�SK\VLFLDQ

RU�KRVSLWDO� IRU�D�FHUYLFDO�H[DP�DQG� IHWDO� VWUHVV� WHVW�� �$V�ZLWK�'U��0F1XOW\�
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WKHVH�SUHFDXWLRQV�ZRXOG�KDYH�OHG�WR�KHU�ODERU�EHLQJ�GHWHFWHG�DQG�LQFUHDVHG

WKH�EDE\
V�FKDQFH�RI�VXUYLYDO���1�7���������������������'U��:DUQHU�IXUWKHU

WHVWLILHG�RQ�FURVV�H[DPLQDWLRQ�WKDW�0UV��6KDQQRQ�WXUQHG�WR�+HDOWK$PHULFD
V

WULDJH� QXUVHV� IRU� PHGLFDO� DGYLFH� RQ� WKHVH� WKUHH� RFFDVLRQV� ZKHQ� VKH

FRPPXQLFDWHG�KHU�V\PSWRPV���6KH�GLG�QRW�UHFHLYH�DSSURSULDWH�DGYLFH��DQG

IXUWKHU�� LI�+HDOWK$PHULFD
V� WULDJH� QXUVHV� LQWHQGHG� IRU� WKH� UHIHUUDOV� EDFN� WR

'U��0F1XOW\�WR�EH�WKHLU�VROXWLRQ��WKH\�KDG�D�GXW\�WR�IROORZ�XS�0UV��6KDQQRQ
V

FDOOV� E\� FDOOLQJ�'U��0F1XOW\� WR� LQVXUH�0UV�� 6KDQQRQ�ZDV� DFWXDOO\� UHFHLYLQJ

WKH�SURSHU�FDUH�IURP�KLP���,G����������

&25325$7(�/,$%,/,7<

,Q�JUDQWLQJ�WKH�QRQVXLW�WKH�WULDO�FRXUW�FRQFOXGHG�WKH�6KDQQRQV�IDLOHG�WR

SUHVHQW� VXIILFLHQW� HYLGHQFH� WR� HVWDEOLVK� QHJOLJHQFH� RQ� WKH� SDUW� RI

+HDOWK$PHULFD�XQGHU� HLWKHU� D� FRUSRUDWH� RU� YLFDULRXV� OLDELOLW\� WKHRU\�� � $IWHU

ILUVW� TXHVWLRQLQJ� WKH� DSSOLFDELOLW\� RI� FRUSRUDWH� OLDELOLW\� WR� DQ� +02� VXFK� DV

+HDOWK$PHULFD��WKH�WULDO�FRXUW�RIIHUHG�WKH�IROORZLQJ�UDWLRQDOH�ZLWK�UHVSHFW�WR

WKH�LQDGHTXDF\�RI�WKH�HYLGHQFH�RI�FRUSRUDWH�QHJOLJHQFH�

)LUVW��RQO\�WZR�RI� WKH�IRXU�GXWLHV�VHW� IRUWK� LQ�7KRPSVRQ�
VXSUD�� FRXOG� FRQFHLYDEO\� DSSO\� WR� D� KHDOWK� PDLQWHQDQFH
RUJDQL]DWLRQ� VXFK� DV� +HDOWK$PHULFD�� …� 7KHUH� ZDV� QR
GLVFXVVLRQ�� IRU� H[DPSOH�� RI� KRZ� +HDOWK$PHULFD� VHOHFWHG
SDUWLFLSDWLQJ�SK\VLFLDQV� RU� WKH� FULWHULD� XVHG� LQ�PRQLWRULQJ
WKH�SK\VLFLDQV¶�SHUIRUPDQFH���6LPLODUO\��3ODLQWLIIV�SURGXFHG
QR� HYLGHQFH� UHJDUGLQJ� WKH� IRUPXODWLRQ�� DGRSWLRQ� RU
HQIRUFHPHQW� RI� UXOHV� RU� SROLFLHV� E\� +HDOWK$PHULFD� LQ
FDUU\LQJ� RXW� LWV� GXW\� WR� SURYLGH� DGHTXDWH� FDUH� WR� LWV
VXEVFULEHUV�� � ,Q� WKH� DEVHQFH� RI� VXFK� HYLGHQFH�� LW� LV
DSSDUHQW� WKDW� 3ODLQWLIIV� IDLOHG� WR� PHHW� WKHLU� EXUGHQ� RI
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HVWDEOLVKLQJ�WKH�QHFHVVDU\�HOHPHQWV�WR�PDLQWDLQ�D�FDXVH�RI
DFWLRQ� IRU� FRUSRUDWH� QHJOLJHQFH�� WKHUHE\� MXVWLI\LQJ� WKH
JUDQWLQJ�RI�D�FRPSXOVRU\�QRQVXLW�

�7ULDO�&RXUW�2SLQLRQ�GDWHG�-XO\���������DW�SDJHV������� �:LWKRXW�DGGUHVVLQJ

WKH�WULDO�FRXUW¶V�FRQFOXVLRQ�WKDW�D�ODFN�RI�HYLGHQFH�UHJDUGLQJ�WKH�IRUPXODWLRQ�

DGRSWLRQ� RU� HQIRUFHPHQW� RI� UXOHV� RU� SROLFLHV� E\�+HDOWK$PHULFD� GHIHDWV� WKH

6KDQQRQV¶�FODLP�RI�FRUSRUDWH�QHJOLJHQFH��ZH�ILQG�WKH�WKLUG�GXW\�LV�DSSOLFDEOH�

,Q�DVVHVVLQJ�ZKHWKHU�WKH�6KDQQRQV�HYLGHQFH�ZDV�VXIILFLHQW�WR�DOORZ�WKH�FDVH

WR�JR�WKH�MXU\�RQ�WKH�WKHRU\�RI�FRUSRUDWH�OLDELOLW\�SXUVXDQW�WR�WKLV�WKLUG�GXW\�

ZH�ILQG�:HOVK�Y��%XOJHU������$��G������3D��������WR�EH�LQVWUXFWLYH�

,Q�:HOVK�� WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD� DGGUHVVHG� WKH

LVVXH�RI�ZKDW�W\SH�RI�HYLGHQFH�ZDV�QHFHVVDU\�WR�HVWDEOLVK�D�SULPD�IDFLH�FODLP

RI�FRUSRUDWH�QHJOLJHQFH�DJDLQVW�D�KRVSLWDO�SXUVXDQW�WR�7KRPSVRQ�Y��1DVRQ

+RVSLWDO��VXSUD�� �0V��:HOVK� DOOHJHG�1DVRQ�+RVSLWDO�ZDV� YLFDULRXVO\� OLDEOH

IRU� WKH� QHJOLJHQW� DFWV� RI� LWV� VWDII� LQ� IDLOLQJ� WR� PRQLWRU� DQG� UHVSRQG� WR� DQ

LQIDQW� VKRZLQJ� VLJQV� RI� IHWDO� GLVWUHVV�� � $GGLWLRQDOO\�� VKH� DOOHJHG� 1DVRQ

+RVSLWDO� ZDV� GLUHFWO\� OLDEOH� IRU� LWV� RZQ� QHJOLJHQFH� EHFDXVH� LW� JUDQWHG

QRQVXUJLFDO�REVWHWULFDO�SULYLOHJHV�WR�'U��%XOJHU�ZLWKRXW� UHTXLULQJ�D�TXDOLILHG

VXUJHRQ�WR�EH�DYDLODEOH�LQ�FDVH�VXUJHU\�ZDV�QHFHVVDU\�DQG�EHFDXVH�LWV�VWDII

IDLOHG�WR�QRWLI\�WKH�KRVSLWDO�WKDW�:HOVK
V�FKLOG�QHHGHG�D�VXUJLFDO�GHOLYHU\�

,Q�VXSSRUW�RI�KHU�FODLPV��0V��:HOVK�UHOLHG�RQ�WKH�H[SHUW�UHSRUW�RI�'U�

6WDQOH\�0��:DUQHU�� WKH�VDPH�H[SHUW�DV� LQ�WKH�SUHVHQW�FDVH�� � $SSO\LQJ� WKH
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WKLUG� GXW\� XQGHU� 7KRPSVRQ�� VXSUD�� WKH� :HOVK� &RXUW� UHYLHZHG� 'U�

:DUQHU¶V�UHSRUW�DQG�VWDWHG�

5HDG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� :HOVK� DV� WKH� QRQ�
PRYLQJ� SDUW\�� WKH� UHSRUW� VKRZV� WKDW� 'U�� :DUQHU� RSLQHG
WKDW� WKH� QXUVHV� EUHDFKHG� WKH� VWDQGDUG� RI� FDUH� EHFDXVH
WKH\�PXVW�KDYH�NQRZQ�WKDW�WKHUH�ZDV�D�SUREOHP�ZLWK�WKH
GHOLYHU\�EXW� IDLOHG� WR�DFW�RQ� WKDW�NQRZOHGJH�� �'U��:DUQHU
FRQFOXGHG� WKDW� WKLV� EUHDFK� ZDV� D� VXEVWDQWLDO� IDFWRU� LQ
EULQJLQJ� DERXW� WKH� KDUP� WR� WKH� GHFHDVHG� ZKHQ� KH
FRQFOXGHG�WKDW�LI�WKH�QXUVHV�KDG�QRWLILHG�WKH�KRVSLWDO�RI�WKH
QHHG� IRU� D� FHVDUHDQ� VHFWLRQ�� WKHQ� WKH� LQMXU\� ZRXOG� QRW
KDYH�RFFXUUHG�� �7KXV��'U��:DUQHU
V� UHSRUW� LV� VXIILFLHQW� WR
VXSSRUW� D� SULPD� IDFLH� FODLP� RI� FRUSRUDWH� QHJOLJHQFH� IRU
1DVRQ�+RVSLWDO
V�IDLOXUH�WR�RYHUVHH�DOO�SHUVRQV�ZKR�SUDFWLFH
PHGLFLQH�ZLWKLQ�LWV�ZDOOV�DV�WR�SDWLHQW�FDUH�

:HOVK��DW�����

7KH�:HOVK�&RXUW�DOVR�FRQVLGHUHG�FODLPV�XQGHU�WKH�VHFRQG�DQG�IRXUWK

GXWLHV�RI�7KRPSVRQ�DQG�RSLQHG�

'U�� :DUQHU¶V� UHSRUW� LQGLFDWHV� WKDW� WKH� KRVSLWDO� EUHDFKHG
WKH� VWDQGDUG� RI� FDUH� E\� QRW� DUUDQJLQJ� IRU� D� TXDOLILHG
VXUJHRQ� WR� SHUIRUP�D� FHVDUHDQ� VHFWLRQ�� � 'U��:DUQHU� DOVR
RSLQHG�WKDW�WKH�KRVSLWDO¶V�IDLOXUH�WR�DUUDQJH�IRU�D�FHVDUHDQ
VHFWLRQ�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�KDUP�WR�WKH
GHFHDVHG� EHFDXVH� LI� µWKH� KRVSLWDO� KDG� DUUDQJHG� IRU� DQ
DSSURSULDWH�FHVDUHDQ�VHFWLRQ�ZLWK�WKH�QXUVHV¶�LQSXW�RQ�WKLV�
WKHUH�LV�HYHU\�UHDVRQ�WR�EHOLHYH�WKDW�>WKH�LQIDQW@�ZRXOG�EH
DQ�DEVROXWHO\�QRUPDO�FKLOG�WRGD\�¶��7KHUHIRUH��'U��:DUQHU¶V
UHSRUW� LV� VXIILFLHQW� WR� HVWDEOLVK� D� SULPD� IDFLH� FODLP� RI
FRUSRUDWH� QHJOLJHQFH� DJDLQVW� WKH� KRVSLWDO� IRU� IDLOXUH� WR
UHWDLQ� RQO\� FRPSHWHQW� SK\VLFLDQV� DQG� IRU� IDLOXUH� WR
IRUPXODWH�DQG�HQIRUFH�SROLFLHV�WR�HQVXUH�TXDOLW\�FDUH�

,G�

6LPLODUO\�� LQ� WKH� SUHVHQW� FDVH� 'U�� :DUQHU�� RQ� GLUHFW� H[DPLQDWLRQ�
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RIIHUHG� WKH� IROORZLQJ� RSLQLRQ� ZKHQ� DVNHG� ZKHWKHU� RU� QRW� +HDOWK$PHULFD

GHYLDWHG�IURP�WKH�VWDQGDUG�RI�FDUH�

,� EHOLHYH� WKH\� GLG� GHYLDWH� IURP� WKH� VWDQGDUG� RI� FDUH�� � ,
EHOLHYH�RQ�HDFK�RFFDVLRQ�RI�WKH�FDOOV�RQ�2FWREHU���WK����WK�
DQG� 2FWREHU� ��WK�� WKDW� 0UV�� 6KDQQRQ� VKRXOG� KDYH� EHHQ
UHIHUUHG�WR�WKH�KRVSLWDO��DQG�WKH�KRVSLWDO�QRWLILHG�WKDW�WKLV
ZRPDQ�ZDV� SUREDEO\� LQ� SUHWHUP� ODERU� DQG� QHHGHG� WR� EH
KDQGOHG� LPPHGLDWHO\�� � 7KH\� GLG� KDYH� WKH� DOWHUQDWLYH� RI
FDOOLQJ�IRU�D�SK\VLFLDQ��LI�WKH\�ZDQWHG�WR��IRU�KLP�WR�DJUHH
ZLWK�LW��EXW�EDVLFDOO\�VKH�QHHGHG�WR�EH�HYDOXDWHG�LQ�D�SODFG
>VLF@�ZKHUH�WKHUH�ZDV�D�IHWDO�PRQLWRU�DQG�VRPHERG\�WR�GR
D�SHOYLF�H[DPLQDWLRQ�WR�VHH�ZKDW�ZDV�KDSSHQLQJ�ZLWK�KHU�

�1�7�� GDWHG� 2FWREHU� ��� ����� DW� SDJH� ������ � :KHQ� DVNHG� ZKHWKHU� WKLV

GHYLDWLRQ�LQFUHDVHG�WKH�ULVN�RI�KDUP�'U��:DUQHU�VWDWHG�WKDW�³LW�GLG�LQFUHDVH

WKH� ULVN� RI� KDUP�WR� WKH� EDE\�� DQG� GHILQLWHO\� GHFUHDVHG� WKH� FKDQFH� RI� >WKH

EDE\@�EHLQJ�ERUQ�KHDOWK\�´�,G���DW�����

'U�� :DUQHU� IXUWKHU� WHVWLILHG� LQ� UHVSRQVH� WR� D� VHULHV� RI� K\SRWKHWLFDO

TXHVWLRQV�DV�IROORZV�

4� ,�ZDQW�\RX�WR�DVVXPH� WKDW� RQ�6DWXUGD\��2FWREHU���WK�
WKDW�0UV��6KDQQRQ�FDOOV�+HDOWK�$PHULFD�DQG�VKH�WDONV�WR�D
WULDJH� QXUVH�� DQG� VKH� UHODWHV� WR� WKH� WULDJH� QXUVH� VKH� LV
H[SHULHQFLQJ�VHYHUH�DEGRPLQDO�SDLQ��,�ZDQW�\RX�WR�DVVXPH
WKDW�VKH�LV�WROG��WKH�WULDJH�QXUVH�ZKR�DQVZHUHG�WKH�SKRQH�
WKDW�VKH�KDV�UHODWHG�WKHVH�V\PSWRPV�WR�'U��0F1XOW\��DQG
VKH�UHODWHG�'U��0F1XOW\
V�UHVSRQVH��RU�ODFN�RI�UHVSRQVH��WR
KHU� FRPSODLQWV� RI� DEGRPLQDO� SDLQ�� ,�ZDQW� \RX� WR� DVVXPH
WKDW� WKH� WULDJH�QXUVH
V� DGYLFH� LV� VLPSO\� WR� FDOO� WKH�GRFWRU
EDFN� DJDLQ�� � 1RZ�� XQGHU� WKRVH� IDFWV� GR� \RX� KDYH� DQ
RSLQLRQ�� ZLWKLQ� D� UHDVRQDEOH� GHJUHH� PHGLFDO� FHUWDLQW\�
ZKHWKHU�RU�QRW�+HDOWK�$PHULFD�GHYLDWHG�IURP�WKH�VWDQGDUG
RI�FDUH"
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$� ,�GR�

4� :KDW�LV�WKDW�RSLQLRQ"

$� ,�EHOLHYH�WKH\�GHYLDWHG� IURP� WKH� VWDQGDUG� RI� FDUH�� WKH
QXUVH�

4� :H
UH�WDONLQJ�QRZ�ZLWK�UHVSHFW�WR�2FWREHU���WK�

$� <HV�� VLU�� � 7KH� QXUVH� DW� WKDW� WLPH� ZRXOG� KDYH� D
UHVSRQVLELOLW\� WR� NQRZ� WKHVH� DUH� VLJQV� DQG� V\PSWRPV� RI
SUHWHUP�ODERU��DQG�WR�PDNH�VXUH�VKH�JHWV�FDUH�LQ�D�IDFLOLW\
ZKHUH� WKH� DELOLW\� WR� KDYH� IHWDO� PRQLWRULQJ� DQG� FHUYL[
H[DPLQDWLRQ�DUH��6KH� VKRXOG� FDOO�XS�'U��0F1XOW\�DQG�DVN
KLP�WR�PDNH�DUUDQJPHQWV�>VLF@� IRU� WKDW�� RU� VKH� FDQ� VHQG
WKH� SDWLHQW� GLUHFWO\� WR� WKH� KRVSLWDO�� � 6KH� VKRXOG�� LQ� DQ\
HYHQW��PDNH�VXUH�WKDW�KDSSHQV�LQ�D�YHU\�WLPHO\�IDVKLRQ��,Q
RWKHU� ZRUGV�� GR� LW� ULJKW� DZD\�� \RX� GRQ
W� GHOD\� LQ� GRLQJ
WKLV��<RX�ZDQW�WR�JHW�KHU�WKHUH�EHIRUH�LW
V�WRR�ODWH��EHIRUH
WKH� FHUYL[� GLODWHV� WRR� IDU�� EHIRUH� LW
V� WRR� ODWH� WR� LQKLELW
ODERU�



4� ,�ZDQW�\RX�WR�DVVXPH��'U��:DUQHU��WKDW�RQ�2FWREHU����
������ 0UV�� 6KDQQRQ� FDOOHG� +HDOWK� $PHULFD� DJDLQ�� DQG
DJDLQ� UHOD\HG� KHU� FRPSODLQWV� RI� HLWKHU� DEGRPLQDO� SDLQ�
EDFN�SDLQ� RU� VLGH�SDLQ�� �2QFH�DJDLQ� VKH�DOVR� UHOD\HG�KHU
KLVWRU\�RI�ZKDW� ,� MXVW� WROG�\RX��DQG�VKH� UHOD\HG�ZKDW�'U�
0F1XOW\�KDG�GRQH�DQG�ZKDW�KH�KDGQ
W�GRQH�XS�WR�2FWREHU
��WK�� DQG� WKDW� WKH� DGYLFH� IURP� +HDOWK� $PHULFD� ZDV� WKH
VDPH��FDOO�'U��0F1XOW\�EDFN�DJDLQ��1RZ��XQGHU�WKDW�IDFWXDO
VFHQDULR� GR� \RX� KDYH� DQ� RSLQLRQ�� ZLWKLQ� D� UHDVRQDEOH
GHJUHH�RI�PHGLFDO�FHUWDLQW\��ZKHWKHU�RU�QRW�+HDOWK�$PHULFD
GHYLDWH�IURP�WKH�VWDQGDUG�RI�FDUH�RQ�2FWREHU���������"

$� ,�GR�KDYH�DQ�RSLQLRQ�

4� $QG�ZKDW�LV�WKDW"

$� 7KDW� WKH\� GHYLDWHG� IURP� WKH� VWDQGDUG� RI� FDUH� RQ
2FWREHU� ���� ������ DV� ZHOO�� � 7KLV� ZRPDQ� ZDV� REYLRXVO\
VHDUFKLQJ� IRU� KHOS�� � 6KH� ZDV� ZRUULHG�� DQG� QRERG\� ZDV
UHVSRQGLQJ� WR� KHU�� � 6KH� QHHGHG� WR� EH� EURXJKW� LQWR� WKH
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KRVSLWDO�DQG�PRQLWRUHG�DQG�H[DPLQHG��DQG�'U��0F1XOW\�GLG
QRW�SURYLGH�IRU�LW���6KH�WODNHG�>VLF@�WR�+HDOWK�$PHULFD��ZKR
LV�RQH�RI�KHU�PHGLFDO�SURYLGHUV�� DQG� WKH\�DW� OHDVW� KDG� WR
JHW�KHU�LQWR�WKH�KRVSLWDO�RQ�DQ�HPHUJHQF\�FRQGLWLRQ��VHHQ
ULJKW�DZD\�DQG�PRQLWRUHG�DQG�H[DPLQHG�ULJKW�DZD\��DQG�LI
WKH\�FDOOHG�DKHDG�WR�WKH�HPHUJHQF\�URRP�WR�OHW�WKHP�NQRZ
WKDW��WKHQ�WKH�HPHUJHQF\�URRP�LV�FRQGLWLRQHG�WR�UHVSRQG�
WKH\� NQRZ� WKH\� KDYH� WR� UHVSRQG� UDSLGO\� WR� WKLV� SUHWHUP
ODERU� VLWXDWLRQ� EHIRUH� WKH\� ORVH� WKH� FKDQFH� WR� VWRS� WKH
ODERU�

4� 0RYLQJ� GRZQ� WR� 2FWREHU� ��WK�� ,� ZDQW� \RX� WR� DVVXPH
WKDW� 6KHHQD� 6KDQQRQ� FDOOHG� +HDOWK� $PHULFD� RQ� 2FWREHU
���� ������ DQG� UHOD\HG� WKH� VDPH� KLVWRU\�� � 7KDW� LV�� WKH
KLVWRU\�QRZ�RI�EDFN�SDLQ���,�ZDQW�\RX�WR�DVVXPH�WKDW�WKH
QXUVH�DW�+HDOWK�$PHULFD�DVNHG�6KHHQD�ZKHWKHU�RU�QRW�VKH
KDG�H[SHULHQFHG�DQ\�W\SH�RI�WUDXPD�RYHU�WKH�FRXUVH�RI�WKH
SDVW� \HDU�� � $OWKRXJK� VKH� ZDV� DOVR� LQIRUPHG� RI� KHU
SUHJQDQF\�DQG�KHU�JHVWDWLRQDO�VWDWXV��WKH�QXUVH�XQGHU�WKLV
DVVXPSWLRQ�ZDV�WROG�WKDW�VKH�KDG�EHHQ�LQ�WZR�DXWRPRELOH
DFFLGHQWV�� DQG� WKH� WULDJH� QXUVH� WKHQ� FDOOHG� DQ� LQWHUQLVW�
7KH�LQWHUQLVW�XQGHU�WKLV�DVVXPSWLRQ�FDOOHG�6KHHQD�DQG�WROG
6KHHQD� WR� JR� WR� WKH�KRVSLWDO��:HVW� 3HQQ�+RVSLWDO�� IRU� DQ
RUWKRSHGLF�FRQVXOW���,�ZDQW�\RX�DOVR�WR�DVVXPH�XQGHU�WKLV
VFHQDULR�WKDW�QR�SURYLVLRQ�ZDV�PDGH�E\�+HDOWK�$PHULFD�WR
WKLV�KRVSLWDO���1RZ��XQGHU�WKDW�VFHQDULR�GLG�+HDOWK�$PHULFD
GHYLDWH�IURP�WKH�VWDQGDUG�RI�FDUH"

$� <HV��WKH\�GLG�GHYLDWH�IURP�WKH�VWDQGDUG�RI�FDUH���$JDLQ
VKH� VKRXOG� KDYH� EHHQ� VHQW� WR� WKH� HPHUJHQF\� URRP� ULJKW
DZD\�� DQG� WKH� HPHUJHQF\� URRP� QRWLILHG� WKHUH� ZDV� D
SRVVLELOLW\�WKDW�VKH�ZDV�LQ�SUHWHUP�ODERU��UHJDUGOHVV�RI�WKH
IDFW� VKH� KDG� SULRU� FDU� DFFLGHQWV�� � 2QFH� DJDLQ�� \RX� FDQ
W
GLIIHUHQWLDWH�EDFN�SDLQ�FDXVHG�E\�SUHWHUP�ODERU�IURP�RWKHU
VRXUFHV� RI� EDFN� SDLQ� ZLWKRXW� JRLQJ� WKURXJK� D� 3K\VLFDO
H[DPLQDWLRQ� DQG� PHDVXUPHQWV� >VLF@� WKDW� \RX� QHHG� WR
GHWHUPLQH�ZKHWKHU�RU�QRW�VKH�ZDV�LQ�ODERU�RU�QRW���6R��VKH
KDG� WR� JR� LQ� DQG� EH� VHHQ� ULJKW� DZD\�� � +HU� FDOO� ZDV� DW
�������DV� ,�XQGHUVWDQG�� RU� DERXW�������� ,� WKLQN� ,� VDZ� LQ
RQH�SODFH�

4� 7KDW
V�ULJKW��������
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$� $QG� VKH� ZDV� ILYH� FHQWLPHWHUV� DW� ����� D�P��
DSSUR[LPDWHO\�� �6LQFH�WKH�ILUVW�SDUW�RI�ODERU�PRYHV� UDWKHU
VORZO\�� H[SHFLDOO\� LQ� D� ILUVW� EDE\�� DQ� KRXU� RU� WZR� FRXOG
KDYH� PDGH� D� VLJQLILFDQW� GLIIHUHQFH�� � 7KHUH
V� D� JRRG
SUREDELOLW\� WKDW� LI� WKH\� KDG� VHHQ� KHU� DW� ����� D�P�� VKH
ZRXOG�VWLOO� EH� DW� IRXU� FHQWLPHWHUV� RU� OHVV�� DQG� WKH\� FRXOG
KDYH�LQKLELWHG�ODERU�HYHQ�RQ�WKDW�QLJKW�LI�WKH\�KDG�JRWWHQ
KHU�LQ�TXLFNO\�HQRXJK�

,G��DW���������

9LHZLQJ�WKH�HYLGHQFH� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR�WKH�6KDQQRQV�DV

WKH�QRQ�PRYLQJ�SDUW\��RXU�H[DPLQDWLRQ�RI�WKH�LQVWDQW�UHFRUG�OHDGV�XV�WR�WKH

FRQFOXVLRQ� WKDW� WKH� 6KDQQRQV� SUHVHQWHG� VXIILFLHQW� HYLGHQFH� WR� HVWDEOLVK� D

SULPD�IDFLH�FDVH�RI�FRUSRUDWH�OLDELOLW\�SXUVXDQW�WR�WKH�WKLUG�GXW\�VHW�IRUWK�LQ

7KRPSVRQ�� VXSUD�� � +RZHYHU�� GXH� WR� WKH� GLIIHUHQW� HQWLWLHV� LQYROYHG�� WKLV

GHWHUPLQDWLRQ� GRHV�QRW� HQG� RXU� LQTXLU\�� � 7KH�:HOVK� FDVH� LQYROYHG� D� VXLW

DJDLQVW� D� KRVSLWDO� DQG� WKXV�7KRPSVRQ� ZDV� FOHDUO\� DSSOLFDEOH�� � ,QVWDQWO\�

+HDOWK$PHULFD��QRWLQJ�WKLV�&RXUW¶V�GHFLVLRQ�QRW�WR�H[WHQG�FRUSRUDWH� OLDELOLW\

XQGHU� WKH� IDFWV� LQ�0F&OHOODQG� Y�� +HDOWK� 0DLQWHQDQFH� 2UJDQL]DWLRQ� RI

3HQQV\OYDQLD�� ���� $��G� ����� �3D�� 6XSHU�� ������� DUJXHV� WKDW� WKH

7KRPSVRQ� GXWLHV� DUH� LQDSSOLFDEOH� WR� D� KHDOWK� PDLQWHQDQFH� RUJDQL]DWLRQ�

:H�GLVDJUHH�

,Q� DGRSWLQJ� WKH� GRFWULQH� RI� FRUSRUDWH� OLDELOLW\� WKH� 7KRPSVRQ� FRXUW

UHFRJQL]HG� ³WKH� FRUSRUDWH� KRVSLWDO¶V� UROH� LQ� WKH� WRWDO� KHDOWK� FDUH� RI� LWV

SDWLHQWV�´� 7KRPSVRQ�� DW� ����� � /LNHZLVH�� ZH� UHFRJQL]H� WKH� FHQWUDO� UROH

SOD\HG�E\�+02V�LQ�WKH�WRWDO�KHDOWK�FDUH�RI�LWV�VXEVFULEHUV�� �$�JUHDW�GHDO�RI
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WRGD\¶V� KHDOWKFDUH� LV� FKDQQHOHG� WKURXJK� +02V� ZLWK� WKH� VXEVFULEHUV� EHLQJ

JLYHQ�OLWWOH�RU�QR�VD\�VR�LQ�WKH�VWHZDUGVKLS�RI�WKHLU�FDUH���6SHFLILFDOO\��ZKLOH

WKHVH�SURYLGHUV�GR�QRW�SUDFWLFH�PHGLFLQH��WKH\�GR�LQYROYH�WKHPVHOYHV�GDLO\�LQ

GHFLVLRQV� DIIHFWLQJ� WKHLU� VXEVFULEHU¶V� PHGLFDO� FDUH�� � 7KHVH� GHFLVLRQV� PD\�

DPRQJ� RWKHUV�� OLPLW� WKH� OHQJWK� RI� KRVSLWDO� VWD\V�� UHVWULFW� WKH� XVH� RI

VSHFLDOLVWV��SURKLELW�RU�OLPLW�SRVW�KRVSLWDO�FDUH��UHVWULFW�DFFHVV�WR�WKHUDS\��RU

SUHYHQW�UHQGHULQJ�RI�HPHUJHQF\�URRP�FDUH���:KLOH�DOO�RI�WKHVH�HIIRUWV�DUH�IRU

WKH� ODXGDWRU\� SXUSRVH� RI� FRQWDLQLQJ� KHDOWK� FDUH� FRVWV��ZKHQ� GHFLVLRQV� DUH

PDGH�WR�OLPLW�D�VXEVFULEHU¶V�DFFHVV�WR�WUHDWPHQW��WKDW�GHFLVLRQ�PXVW�SDVV�WKH

WHVW�RI�PHGLFDO�UHDVRQDEOHQHVV���7R�KROG�RWKHUZLVH�ZRXOG�EH�WR�GHQ\�WKH�WUXH

HIIHFW� RI� WKH� SURYLGHU¶V� DFWLRQV�� QDPHO\�� GLFWDWLQJ� DQG� GLUHFWLQJ� WKH

VXEVFULEHU¶V�PHGLFDO�FDUH�

:KHUH� WKH�+02� LV� SURYLGLQJ�KHDOWK� FDUH� VHUYLFHV� UDWKHU� WKDQ�PHUHO\

SURYLGLQJ� PRQH\� WR� SD\� IRU� VHUYLFHV� WKHLU� FRQGXFW� VKRXOG� EH� VXEMHFW� WR

VFUXWLQ\���:H�VHH�QR�UHDVRQ�ZK\�WKH�GXWLHV�DSSOLFDEOH�WR�KRVSLWDOV�VKRXOG�QRW

EH� HTXDOO\� DSSOLHG� WR� DQ�+02�ZKHQ� WKDW� +02� LV� SHUIRUPLQJ� WKH� VDPH� RU

VLPLODU�IXQFWLRQV�DV�D�KRVSLWDO���:KHQ�D�EHQHILWV�SURYLGHU��EH�LW�DQ�LQVXUHU�RU

D�PDQDJHG�FDUH�RUJDQL]DWLRQ��LQWHUMHFWV� LWVHOI�LQWR�WKH�UHQGHULQJ�RI�PHGLFDO

GHFLVLRQV� DIIHFWLQJ� D� VXEVFULEHU¶V� FDUH� LW� PXVW� GR� VR� LQ� D� PHGLFDOO\

UHDVRQDEOH� PDQQHU�� � +HUH�� +HDOWK$PHULFD� SURYLGHG� D� SKRQH� VHUYLFH� IRU

HPHUJHQW� FDUH� VWDIIHG� E\� WULDJH� QXUVHV�� � +HQFH�� LW� ZDV� XQGHU� D� GXW\� WR

RYHUVHH�WKDW�WKH�GLVSHQVLQJ�RI�DGYLFH�E\�WKRVH�QXUVHV�ZRXOG�EH�SHUIRUPHG�LQ
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D� PHGLFDOO\� UHDVRQDEOH� PDQQHU�� � $FFRUGLQJO\�� ZH� QRZ� PDNH� H[SOLFLW� WKDW

ZKLFK�ZDV�LPSOLFLW�LQ�0F&OHOODQG�DQG�ILQG�WKDW�+02V�PD\��XQGHU�WKH�ULJKW

FLUFXPVWDQFHV�� EH� KHOG� FRUSRUDWHO\� OLDEOH� IRU� D� EUHDFK� RI� DQ\� RI� WKH

7KRPSVRQ�GXWLHV�ZKLFK�FDXVHV�KDUP�WR�LWV�VXEVFULEHUV�

9,&$5,286�/,$%,/,7<

7KH� 6KDQQRQV� DOVR� PDLQWDLQ� WKDW� WKHLU� HYLGHQFH� ZDV� VXIILFLHQW� WR

HVWDEOLVK�WKH�YLFDULRXV�OLDELOLW\�RI�+HDOWK$PHULFD�IRU�WKH�QHJOLJHQW�UHQGHULQJ

RI� VHUYLFHV� E\� LWV� WULDJH� QXUVHV� LQ� DFFRUGDQFH� ZLWK� 6HFWLRQ� ���� RI� WKH

5HVWDWHPHQW��6HFRQG��RI�7RUWV���:H�DJUHH�

5HVROXWLRQ� RI� WKLV� FRQWHQWLRQ� LV� FRQWUROOHG� E\� RXU� KROGLQJ� LQ

0F&OHOODQG��VXSUD��ZKHUH�ZH�IRXQG�WKDW�WKH�+02�LQYROYHG�LQ�WKDW�FDVH�KDG

D� QRQ�GHOHJDEOH� GXW\� WR� VHOHFW� DQG� UHWDLQ� RQO\� FRPSHWHQW� SULPDU\� FDUH

SK\VLFLDQV���2XU�KROGLQJ�ZDV�EDVHG�XSRQ�WKH�GXW\�LPSRVHG�E\�������RI�WKH

5HVWDWHPHQW��6HFRQG��RI�7RUWV�RQ�WKRVH�ZKR�XQGHUWDNH�WR�UHQGHU�VHUYLFHV��

7KH�DVVHUWLRQ�RI�QHJOLJHQFH�LQ�0F&OHOODQG�ZDV�WKH�+02¶V�IDLOXUH�WR�H[HUFLVH

����������������������������������
��6HFWLRQ�����RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV�SURYLGHV�

2QH� ZKR� XQGHUWDNHV�� JUDWXLWRXVO\� RU� IRU� FRQVLGHUDWLRQ�� WR� UHQGHU
VHUYLFHV� WR� DQRWKHU� ZKLFK� KH� VKRXOG� UHFRJQL]H� DV� QHFHVVDU\� IRU� WKH
SURWHFWLRQ�RI�WKH�RWKHU¶V�SHUVRQ�RU�WKLQJV��LV�VXEMHFW�WR�OLDELOLW\�WR�WKH
RWKHU� IRU� SK\VLFDO� KDUP� UHVXOWLQJ� IURP� KLV� IDLOXUH� WR� H[HUFLVH
UHDVRQDEOH� FDUH� WR� SHUIRUP� KLV� XQGHUWDNLQJ�� LI� �D�� KLV� IDLOXUH� WR
H[HUFLVH� VXFK� FDUH� LQFUHDVHG� WKH� ULVN� RI� KDUP�� RU� �E�� WKH� KDUP� LV
VXIIHUHG�EHFDXVH�RI�WKH�RWKHU¶V�UHOLDQFH�XSRQ�WKH�XQGHUWDNLQJ�
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UHDVRQDEOH� FDUH� LQ� VHOHFWLQJ�� UHWDLQLQJ�� DQG�RU� HYDOXDWLQJ� WKH� SODLQWLII¶V

SULPDU\� FDUH� SK\VLFLDQ�� �:H�QRWHG�� WKDW� LQ� RUGHU� IRU� D� SODLQWLII� WR� VWDWH� D

FDXVH�RI�DFWLRQ�XQGHU��������WKH�FRPSODLQW�PXVW�

FRQWDLQ� IDFWXDO� DOOHJDWLRQV� VXIILFLHQW� WR� HVWDEOLVK� WKH� OHJDO
UHTXLUHPHQWV�WKDW�WKH�+02�KDV�XQGHUWDNHQ�����7R�UHQGHU
VHUYLFHV� WR� WKH� SODLQWLII� VXEVFULEHU�� ���� ZKLFK� WKH� +02
VKRXOG� UHFRJQL]H� DV� QHFHVVDU\� IRU� WKH� SURWHFWLRQ� RI� LWV
VXEVFULEHUV������WKDW�WKH�+02�IDLOHG�WR�H[HUFLVH�UHDVRQDEOH
FDUH�LQ�VHOHFWLQJ��UHWDLQLQJ��DQG�RU�HYDOXDWLQJ�WKH�SODLQWLII¶V
SULPDU\� FDUH� SK\VLFLDQ�� DQG� ���� WKDW� DV� D� UHVXOW� RI� WKH
+02¶V�IDLOXUH�WR�XVH�VXFK�UHDVRQDEOH�FDUH��WKH�ULVN�RI�KDUP
WR�WKH�VXEVFULEHU�ZDV�LQFUHDVHG�

0F&OHOODQG��DW������

7KH�RQO\�GLIIHUHQFH�EHWZHHQ�0F&OHOODQG�DQG�WKLV�FDVH�LV�WKH�DVVHUWHG

IDLOXUH� WR� H[HUFLVH� UHDVRQDEOH� FDUH� H[SUHVVHG� LQ� HOHPHQW� QXPEHU� WKUHH�

+HUH��WKH�6KDQQRQV�DVVHUW�WKDW�+HDOWK$PHULFD�IDLOHG�WR�H[HUFLVH�UHDVRQDEOH

FDUH�LQ�WKH�UHQGLWLRQ�RI�³WULDJH´�QXUVLQJ�VHUYLFHV�WR�LWV�VXEVFULEHUV�ZKR�FDOO

WKHLU�PHGLFDO� DGYLFH� SKRQH� VHUYLFH�� � 7KXV�XQGHU� WKH� IDFWV� RI� WKLV� FDVH�� LQ

RUGHU�IRU�WKH�6KDQQRQV�WR�VWDWH�D�FDXVH�RI�DFWLRQ�XQGHU�������WKH�FRPSODLQW

PXVW�FRQWDLQ�IDFWXDO�DOOHJDWLRQV�VXIILFLHQW�WR�HVWDEOLVK�WKH�OHJDO�UHTXLUHPHQWV

WKDW� +HDOWK$PHULFD� KDV� XQGHUWDNHQ� ���� WR� UHQGHU� VHUYLFHV� WR� WKH� SODLQWLII

VXEVFULEHU�� ����ZKLFK�+HDOWK$PHULFD�VKRXOG� UHFRJQL]H�DV�QHFHVVDU\� IRU� WKH

SURWHFWLRQ� RI� LWV� VXEVFULEHUV�� ���� WKDW� +HDOWK$PHULFD� IDLOHG� WR� H[HUFLVH

UHDVRQDEOH�FDUH�LQ�UHQGHULQJ�WHOHSKRQLF�³WULDJH´�VHUYLFHV��DQG�����WKDW�DV�D

UHVXOW� RI� +HDOWK$PHULFD¶V� IDLOXUH� WR� XVH� VXFK� UHDVRQDEOH� FDUH�� WKH� ULVN� RI



-��$��������

������

KDUP�WR�WKH�VXEVFULEHU�ZDV�LQFUHDVHG�RU�WKH�KDUP�ZDV�VXIIHUHG�EHFDXVH�RI

WKH�VXEVFULEHU¶V�UHOLDQFH�XSRQ�WKH�XQGHUWDNLQJ�

:LWK�WKHVH�HOHPHQWV�LQ�PLQG��RXU�UHYLHZ�RI�WKH�HYLGHQFH�ILQGV�WKDW�WKH

6KDQQRQV�SUHVHQWHG�VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�D�SULPD�IDFLH�FDVH�XQGHU

�� ���� RI� WKH� 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� UHTXLULQJ� WKH� TXHVWLRQ� WR� EH

VXEPLWWHG�WR�WKH�MXU\���+HDOWK$PHULFD�DQG�WKH�WULDO�FRXUW�PLVFKDUDFWHUL]H�WKH

GXW\� LQYROYHG� DV� EHLQJ� WKH� GXW\� RZHG� E\�'U�� 0F1XOW\� WR� SURYLGH� 2%�*<1

FDUH�� � 6XFK� D� FKDUDFWHUL]DWLRQ� RYHUORRNV� WKH� IDFW� WKDW� +HDOWK$PHULFD

SURYLGHG�D�PHGLFDO�VHUYLFH�LQ�WKH�IRUP�RI�WHOHSKRQLF�DGYLFH���7KH�DGHTXDF\

RI�WKDW�VHUYLFH�DQG�WKH�UHDVRQDEOHQHVV�RI�0UV��6KDQQRQ¶V�XVH�WKHUHRI�XQGHU

WKH� FLUFXPVWDQFHV� DUH� TXHVWLRQV� IRU� WKH� MXU\�� � 6LQFH� WKH� HYLGHQFH� ZDV

VXIILFLHQW�WR�HVWDEOLVK�D�SULPD�IDFLH�FODLP�XQGHU�HLWKHU�RI�WKH�DERYH�WKHRULHV�

LW� ZDV� HUURU� IRU� WKH� WULDO� FRXUW� WR� KDYH� HQWHUHG� D� FRPSXOVRU\� QRQVXLW�

$FFRUGLQJO\�� ZH� UHYHUVH� WKH� RUGHU� UHIXVLQJ� WR� UHPRYH� WKH� QRQVXLW� DQG

UHPDQG�IRU�D�QHZ�WULDO�

2UGHU� UHYHUVHG�� � &DVH� UHPDQGHG� IRU� D� QHZ� WULDO�� � -XULVGLFWLRQ

UHOLQTXLVKHG�


