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��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�0RQWJRPHU\�&RXQW\�IROORZLQJ�$SSHOODQW¶V�JXLOW\�SOHD�WR

WKH� FKDUJH� RI� FULPLQDO� DWWHPSW� DW� EXUJODU\�� � +HUHLQ�� $SSHOODQW¶V� VROH

FRQWHQWLRQ� LV� WKDW� WKH� VHQWHQFLQJ� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� VHQWHQFLQJ

$SSHOODQW�RXWVLGH�RI�WKH�6HQWHQFLQJ�&RGH¶V�DJJUDYDWHG�UDQJH���:H�DIILUP�

��� 7KH� UHOHYDQW� IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH� DV� IROORZV��2Q�2FWREHU

���� ������$SSHOODQW� OHIW� WKH�1RUULVWRZQ�6WDWH�+RVSLWDO� DQG�SURFHHGHG� WR� D

UHVLGHQFH� ORFDWHG� RQ� )RUHVW� $YHQXH� LQ� :HVW� 1RUULVWRZQ� 7RZQVKLS�� � $IWHU

DWWHPSWLQJ�WR�EUHDN�LQWR�WKH�UHVLGHQFH��$SSHOODQW�ZDV�DUUHVWHG�DQG�FKDUJHG

ZLWK�YDULRXV�RIIHQVHV�LQ�FRQQHFWLRQ�ZLWK�WKH�LQFLGHQW����2Q�0DUFK����������

$SSHOODQW� HQWHUHG� DQ� RSHQ� SOHD� RI� JXLOW\� EXW�PHQWDOO\� LOO� WR� WKH� FKDUJH� RI

����������������������������������
��8SRQ�LQYHVWLJDWLRQ��LW�ZDV�OHDUQHG�WKDW�$SSHOODQW�ZDV�DWWHPSWLQJ�WR�HQWHU
WKH�UHVLGHQFH�EHFDXVH�KH�EHOLHYHG�WKDW�D�FKLOG�OLYHG�LQ�WKH�UHVLGHQFH�DQG�KH
ZDQWHG�WR�KDYH�VH[�ZLWK�WKH�FKLOG�
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DWWHPSWHG�EXUJODU\���DQG��RQ�0D\�����������$SSHOODQW�ZDV�VHQWHQFHG�WR�IRXU

WR�WZHQW\�\HDUV�LPSULVRQPHQW���)ROORZLQJ�WKH�GHQLDO�RI�$SSHOODQW¶V�PRWLRQ�IRU

UHFRQVLGHUDWLRQ�RI�VHQWHQFH��WKLV�DSSHDO�ZDV�ILOHG�

��� 2Q� DSSHDO�� $SSHOODQW� FRQWHQGV� WKDW� WKH� VHQWHQFLQJ� FRXUW� DEXVHG� LWV

GLVFUHWLRQ� LQ� VHQWHQFLQJ� $SSHOODQW� DERYH� WKH� DJJUDYDWHG� UDQJH� RXWOLQHG� LQ

WKH� VHQWHQFLQJ� JXLGHOLQH� DQG� WKDW� VXFK� D� GHSDUWXUH� UHVXOWHG� LQ� DQ

XQUHDVRQDEOH� VHQWHQFH��� %HFDXVH� $SSHOODQW¶V� LVVXH� FKDOOHQJHV� WKH

GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ��ZH�PXVW�ILUVW�GHFLGH�ZKHWKHU�WR�DFFHSW

$SSHOODQW¶V� DSSHDO��� ��� 3D�&�6�$�� �� ������ � ³$SSHOODQW¶V� EULHI� FRQWDLQV� WKH

UHTXLVLWH�VWDWHPHQW�RI�UHDVRQV�UHOLHG�XSRQ�LQ�VXSSRUW�RI�DSSHDO�DV�UHTXLUHG

����������������������������������
��3ULRU�WR�WKH�SOHD��$SSHOODQW�ZDV�IRXQG�FRPSHWHQW�WR�SDUWLFLSDWH�LQ�WKH�OHJDO
SURFHHGLQJV�DQG�FDSDEOH�RI�IRUPLQJ�WKH�QHFHVVDU\�FULPLQDO�LQWHQW�
��8SRQ�HQWU\�RI�D�JXLOW\�SOHD��D�GHIHQGDQW�JHQHUDOO\�ZDLYHV�DOO�GHIHFWV�DQG
GHIHQVHV�H[FHSW�WKRVH�FRQFHUQLQJ�WKH�YDOLGLW\�RI�WKH�SOHD��WKH�MXULVGLFWLRQ�RI
WKH�WULDO�FRXUW��DQG�WKH�OHJDOLW\�RI�WKH�VHQWHQFH�LPSRVHG��&RPPRQZHDOWK�Y�
5HLFKOH�� ���� $��G� ����� �3D�6XSHU�� ������� � +RZHYHU�� ZKHQ� WKH� SOHD
DJUHHPHQW� LV� RSHQ�� FRQWDLQLQJ�QR� EDUJDLQ� IRU� D� VSHFLILF� RU� VWDWHG� WHUP� RI
VHQWHQFH�� WKH� GHIHQGDQW� ZLOO� QRW� EH� SUHFOXGHG� IURP� DSSHDOLQJ� WKH
GLVFUHWLRQDU\� DVSHFWV� RI� KLV� VHQWHQFH�� &RPPRQZHDOWK� Y�� 'DOEHUWR�� ���
$��G�����3D�6XSHU��������
�� :H� QRWH� WKDW� $SSHOODQW¶V� VHQWHQFH� ZDV� ZLWKLQ� WKH� VWDWXWRU\� OLPLWV�� � ��
3D�&�6�$���������D��SURYLGHV�WKDW�³>D@�GHIHQGDQW� IRXQG�JXLOW\�EXW�PHQWDOO\
LOO�RU�ZKRVH�SOHD�RI�JXLOW\�EXW�PHQWDOO\�LOO�LV�DFFHSWHG�XQGHU�WKH�SURYLVLRQV�RI
���3D�&�6���������UHODWLQJ�WR�JXLOW\�EXW�PHQWDOO\�LOO��PD\�KDYH�DQ\�VHQWHQFH
LPSRVHG�RQ�KLP�ZKLFK�PD\�ODZIXOO\�EH�LPSRVHG�RQ�DQ\�GHIHQGDQW�FRQYLFWHG
RI�WKH�VDPH�RIIHQVH�´�����3D�&�6�$����������F��SURYLGHV� WKDW�EXUJODU\� LV�D
IHORQ\� RI� WKH� ILUVW� GHJUHH�� DQG� ��� 3D�&�6�$�� �� ����� SURYLGHV� WKDW� WKH
VWDWXWRU\� PD[LPXP� IRU� D� IHORQ\� RI� WKH� ILUVW� GHJUHH� LV� WZHQW\� \HDUV
LPSULVRQPHQW�� � 7KXV�� $SSHOODQW¶V� VHQWHQFH� RI� IRXU� WR� WZHQW\� \HDUV
LPSULVRQPHQW�ZDV�ZLWKLQ�WKH�VWDWXWRU\�OLPLW�
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E\� 3D�5�$�3�� �����I�«�7KHUHIRUH�� ZH� PXVW� GHWHUPLQH� LI� $SSHOODQW� KD>V@

UDLVHG�D�VXEVWDQWLDO�TXHVWLRQ�WKDW� WKH� VHQWHQFH� LPSRVHG� LV�QRW� DSSURSULDWH

XQGHU�WKH�6HQWHQFLQJ�&RGH�´�&RPPRQZHDOWK�Y��1L[RQ������$��G���������

�3D�6XSHU�� ������ �FLWDWLRQ� RPLWWHG��� � ³:KHWKHU� D� FODLP� FRQVWLWXWHV� D

VXEVWDQWLDO� TXHVWLRQ� PXVW� EH� HYDOXDWHG� RQ� D� FDVH� E\� FDVH� EDVLV�´

&RPPRQZHDOWK� Y�� (OOLV�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �FLWDWLRQ

RPLWWHG��

��� 7KH�VHQWHQFLQJ�FRXUW�VHQWHQFHG�$SSHOODQW�DERYH�WKH�DJJUDYDWHG�UDQJH

RXWOLQHG� LQ� WKH�6HQWHQFLQJ�&RGH�� �$V�VXFK��D�VXEVWDQWLDO�TXHVWLRQ� LV� UDLVHG

RQO\� LI� WKH� VHQWHQFH� LV� XQUHDVRQDEOH��&RPPRQZHDOWK� Y�� 6PLWK�� ���� 3D�

����� ���� $��G� ���� �������� 1L[RQ�� VXSUD�� � ,Q� KLV� 3D�5�$�3�� �����I�

VWDWHPHQW�� $SSHOODQW� DYHUV� WKDW� ZH� KDYH� MXULVGLFWLRQ� WR� KHDU� WKLV� DSSHDO

VLQFH�³>W@KH�VHQWHQFH�LPSRVHG�LV�RXWVLGH�WKH�JXLGHOLQHV�DQG�XQUHDVRQDEOH�´

$SSHOODQW¶V� %ULHI� DW� ���� � 7KLV� &RXUW� KDV� KHOG� ³WKDW� DQ� DSSHDO� IURP� WKH

GLVFUHWLRQDU\� DVSHFWV� RI� D� VHQWHQFH� ZLOO� EH� DOORZHG� ZKHUH� D� GHIHQGDQW

DOOHJHV� WKDW� KLV� VHQWHQFH� LV� RXWVLGH� WKH� JXLGHOLQHV� DQG� XQUHDVRQDEOH�´

&RPPRQZHDOWK� Y�� *LEVRQ�� ���� $��G� ������ ����� �3D�6XSHU�� �����

�FLWDWLRQ� RPLWWHG��� $FFRUGLQJO\�� ZH� ILQG� WKDW� $SSHOODQW� KDV� UDLVHG� D

VXEVWDQWLDO�TXHVWLRQ�DV�WR�WKH�DSSURSULDWHQHVV�RI�KLV�VHQWHQFH�DQG�ZH�VKDOO

FRQVLGHU�WKH�PHULWV�RI�WKLV�LVVXH�RQ�DSSHDO��,G�

��� ³7KH�VWDQGDUG�RI�UHYLHZ�LQ�VHQWHQFLQJ�LV�ZHOO�VHWWOHG���6HQWHQFLQJ�LV�D

PDWWHU� YHVWHG� LQ� WKH� VRXQG� GLVFUHWLRQ� RI� WKH� VHQWHQFLQJ� MXGJH�� DQG� D
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VHQWHQFH� ZLOO� QRW� EH� GLVWXUEHG� RQ� DSSHDO� DEVHQW� D� PDQLIHVW� DEXVH� RI

GLVFUHWLRQ�´�&RPPRQZHDOWK�Y��%XUNKROGHU������$��G�����������3D�6XSHU�

�������FLWDWLRQ�RPLWWHG��

,Q�VHQWHQFLQJ�RXWVLGH�WKH�JXLGHOLQHV��WKH�VHQWHQFLQJ�MXGJH
PXVW�IROORZ�WKH�PDQGDWH�RI��������E��RI�WKH�6HQWHQFLQJ�&RGH�
ZKLFK�SURYLGHV�LQ�SHUWLQHQW�SDUW�

,Q�HYHU\�FDVH�ZKHUH�WKH�FRXUW�LPSRVHV�D�VHQWHQFH�RXWVLGH
WKH� VHQWHQFLQJ� JXLGHOLQHV� DGRSWHG� E\� WKH� 3HQQV\OYDQLD
&RPPLVVLRQ� RQ� 6HQWHQFLQJ«WKH� FRXUW� VKDOO� SURYLGH� D
FRQWHPSRUDQHRXV� ZULWWHQ� VWDWHPHQW� RI� WKH� UHDVRQV� RU� UHDVRQV
IRU�WKH�GHYLDWLRQ�IURP�WKH�JXLGHOLQHV���)DLOXUH�WR�FRPSO\�VKDOO�EH
JURXQGV� IRU� YDFDWLQJ� WKH� VHQWHQFH� DQG� UH�VHQWHQFLQJ� WKH
GHIHQGDQW�

*LEVRQ������$��G�DW����������FLWDWLRQV�RPLWWHG��

>0RUHRYHU�@� >L@Q� H[HUFLVLQJ� LWV� GLVFUHWLRQ�� WKH� WULDO� FRXUW� PXVW
FRQVLGHU� WKH� FKDUDFWHU� RI� WKH� GHIHQGDQW� DQG� WKH� SDUWLFXODU
FLUFXPVWDQFHV�RI�WKH�RIIHQVH�LQ�OLJKW�RI�WKH�OHJLVODWLYH�JXLGHOLQHV
IRU� VHQWHQFLQJ�� DQG� WKH� FRXUW� PXVW� LPSRVH� D� VHQWHQFH� WKDW� LV
FRQVLVWHQW�ZLWK� WKH� SURWHFWLRQ� RI� WKH� SXEOLF�� WKH� JUDYLW\� RI� WKH
RIIHQVH��DQG�WKH�UHKDELOLWDWLYH�QHHGV�RI�WKH�GHIHQGDQW�

%XUNKROGHU������$��G�DW������FLWDWLRQV�RPLWWHG��

��� ,Q� WKLV� FDVH�� ZH� ILQG� WKDW� WKH� VHQWHQFLQJ� FRXUW� PDGH� D� VXIILFLHQW

FRQWHPSRUDQHRXV� VWDWHPHQW� ZKHQ� LW� LPSRVHG� $SSHOODQW¶V� VHQWHQFH�� � )RU

H[DPSOH��WKH�VHQWHQFLQJ�FRXUW�FRQVLGHUHG�WKH�JUDYLW\�RI�WKH�RIIHQVH��QRWLQJ

WKDW�$SSHOODQW�ZDV�DSSUHKHQGHG�ZKLOH�DWWHPSWLQJ�WR�HQWHU�D�KRPH�VR�WKDW�KH

FRXOG�KDYH�VH[�ZLWK�D�FKLOG��1�7����������DW��������� �7KH�VHQWHQFLQJ�FRXUW

DOVR�FRQVLGHUHG�WKH�QHHG�WR�SURWHFW�WKH�SXEOLF�IURP�$SSHOODQW��LQGLFDWLQJ�WKDW

$SSHOODQW¶V� DWWLWXGH�GHPRQVWUDWHG� WKDW�KH�ZRXOG� DWWHPSW� WR�PROHVW� D� FKLOG
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DJDLQ� LI� JLYHQ� WKH� RSSRUWXQLW\��� 1�7�� �������� DW� ���� � 0RUHRYHU�� WKH

VHQWHQFLQJ� FRXUW� LQGLFDWHG� WKDW� $SSHOODQW� KDG� QRW� UHVSRQGHG� ZHOO� WR

PHGLFDWLRQV�� DQG� WKDW� KH� ZDV� XQFRRSHUDWLYH� ZLWK� WKH� 1RUULVWRZQ� 6WDWH

+RVSLWDO¶V� SHUVRQQHO��� 1�7�� �������� DW� ���� � 7KXV�� WKH� VHQWHQFLQJ� FRXUW

FRQFOXGHG�WKDW�$SSHOODQW�ZRXOG�EH�UHKDELOLWDWHG�RQO\�LI�KH�ZHUH�VHQWHQFHG�WR

D�SHULRG�RI� LQFDUFHUDWLRQ�� � ,Q�DGGLWLRQ�� LW� LV� FOHDU� WKDW�WKH� VHQWHQFLQJ� FRXUW

UHYLHZHG� $SSHOODQW¶V� SUH�VHQWHQFH� LQYHVWLJDWLRQ� UHSRUW�� � :KHUH� D� SUH�

VHQWHQFH�LQYHVWLJDWLRQ�UHSRUW�H[LVWV��ZH�SUHVXPH�WKDW�WKH�VHQWHQFLQJ�MXGJH

ZDV�DZDUH�RI�WKH� UHOHYDQW� LQIRUPDWLRQ� UHJDUGLQJ� WKH�GHIHQGDQW¶V� FKDUDFWHU

DQG� ZHLJKHG� WKRVH� FRQVLGHUDWLRQV� DORQJ� ZLWK� PLWLJDWLQJ� VWDWXWRU\� IDFWRUV�

&RPPRQZHDOWK� Y�� 'HYHUV�� ���� 3D�� ���� ���� $��G� ��� �������� � $OVR�� D

UHYLHZ�RI�WKH�HQWLUH�VHQWHQFLQJ�WUDQVFULSW�LQGLFDWHV�WKDW�WKH�VHQWHQFLQJ�FRXUW

KDG�D�UHFRJQLWLRQ�RI�WKH�DSSOLFDEOH�VHQWHQFLQJ�UDQJH�DQG�WKH�GHYLDWLRQ�RI�WKH

VHQWHQFH� IURP� WKDW� UDQJH��6HH�&RPPRQZHDOWK�Y��5RGGD�� ����$��G����

�3D�6XSHU��������

��� )LQDOO\�� ZH� QRWH� WKDW� $SSHOODQW� VXJJHVWV� WKDW� WKH� VHQWHQFLQJ� FRXUW

VKRXOG�QRW�KDYH� LPSRVHG�D� WHUP�RI� LQFDUFHUDWLRQ� VLQFH� WKH�YLFWLPV�GLG�QRW

ZDQW� $SSHOODQW� WR� EH� LPSULVRQHG� DQG� WKH� FRXUW�RUGHUHG� SV\FKLDWULVW

����������������������������������
�� :H� QRWH� WKDW� $SSHOODQW� WHVWLILHG� GXULQJ� WKH� VHQWHQFLQJ� KHDULQJ�� WKHUHE\
JLYLQJ� WKH� VHQWHQFLQJ� FRXUW� DQ� RSSRUWXQLW\� WR� REVHUYH� $SSHOODQW¶V� DWWLWXGH
WKRURXJKO\�
��'XULQJ�WKH�VHQWHQFLQJ�KHDULQJ��$SSHOODQW�DGPLWWHG�WKDW�KH�ZDV�UHVLVWDQW�WR
WKH�PHQWDO�WUHDWPHQW�KH�ZDV�UHFHLYLQJ�DW�WKH�KRVSLWDO��WKDW�KH�GLG�QRW� OLNH
WKH� KRVSLWDO¶V� HPSOR\HHV�� DQG� WKDW� KH� EHOLHYHG� KLV� PHGLFDWLRQV� ZHUH� QRW
ZRUNLQJ��1�7����������DW�������
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UHFRPPHQGHG�WKDW�$SSHOODQW�FRQWLQXH�KLV�WUHDWPHQW�DW�WKH�1RUULVWRZQ�6WDWH

+RVSLWDO�� �)URP�WKH� UHFRUG�� LW� LV� FOHDU� WKDW� WKH�VHQWHQFLQJ�FRXUW� FRQVLGHUHG

WKH� YLFWLPV¶� GHVLUHV� DQG� WKH� SV\FKLDWULVW¶V� UHFRPPHQGDWLRQ�� KRZHYHU�� WKH

FRXUW� FRQFOXGHG� WKDW� WKH� HYLGHQFH� DV� D� ZKROH� UHTXLUHG� D� SHULRG� RI

LQFDUFHUDWLRQ���:H�ILQG�QR�DEXVH�RI�GLVFUHWLRQ�LQ�WKLV�UHJDUG�

��� )RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�

��� $IILUP�


