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��� ,Q�WKH�PDWWHU�QRZ�EHIRUH�WKLV�&RXUW��ZH�DUH�DVNHG�WR�GHWHUPLQH

ZKHWKHU�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV��������DQG������FROOHFWLYHO\

UHIHUUHG�WR�DV�WKH�³*RRG�6DPDULWDQ´�GRFWULQH��VKRXOG�DSSO\�WR�KRPHRZQHUV�

:H�ILQG�WKDW��XQGHU�WKH�VSHFLILF�IDFWV�RI�WKH�ZLWKLQ�FDVH��VDLG�VHFWLRQV�GR�DSSO\

WR�D�KRPHRZQHU�DQG��DV�VXFK��UHYHUVH�WKH�RUGHU�RI�WKH�WULDO�FRXUW�

��� 7KH� UHOHYDQW� IDFWV�DQG�SURFHGXUDO� KLVWRU\� DUH� DV� IROORZV��2Q�'HFHPEHU

����������$SSHOOHH�KRVWHG�D�SDUW\�DW�KLV�KRPH�LQ�'R\OHVWRZQ��%HUNV�&RXQW\�

DQG� DPRQJ� WKH� DWWHQGHHV� ZDV� $SSHOODQW� (GZDUG� )�� )LOWHU�� D� QHLJKERU� RI

$SSHOOHH�� � 7KH� UHFRUG� LQGLFDWHV� WKDW� ERWK� $SSHOOHH� DQG� $SSHOODQW� KDG� EHHQ

GULQNLQJ� GXULQJ� WKH� HYHQLQJ� LQ� TXHVWLRQ��� � :KHQ� WKH� SDUW\� HQGHG�� WKH� RQO\

����������������������������������
�
�/RUUDLQH�6��)LOWHU��*XDUGLDQ�RI�WKH�3HUVRQ�RI�(GZDUG�)��)LOWHU��DQG�/RUUDLQH�6�
)LOWHU�� LQGLYLGXDOO\�� DUH� ³$SSHOODQWV´� LQ� WKLV� FDVH�� � )RU� SXUSRVHV� RI� FODULW\��ZH
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SHUVRQV� UHPDLQLQJ� ZHUH� $SSHOOHH� DQG� $SSHOODQW�� DQG� ZKLOH� LQ� $SSHOOHH¶V

EDVHPHQW�� $SSHOODQW� IHOO�� VWUXFN� KLV� KHDG� RQ� WKH� FRQFUHWH� IORRU�� DQG� ZDV

UHQGHUHG�XQFRQVFLRXV�

��� $SSHOOHH� UHYLYHG� $SSHOODQW� DQG� SODFHG� KLP� RQ� D� FRXFK�� � 7KH� IROORZLQJ

PRUQLQJ� $SSHOODQW� DZRNH� DQG� SURFHHGHG� KRPH�� ZLWKRXW� LQIRUPLQJ� $SSHOOHH

WKDW�KH�ZDV�OHDYLQJ���$W�DSSUR[LPDWHO\������$�0���$SSHOOHH�FDOOHG�$SSHOODQW¶V

KRPH�LQTXLULQJ�DV�WR�ZKHWKHU�$SSHOODQW�KDG�DUULYHG�DW�KRPH�VDIHO\���$SSHOOHH

VSRNH�WR�$SSHOODQW�:LIH��/RUUDLQH�)LOWHU��ZKR�LQIRUPHG�KLP�WKDW�$SSHOODQW�ZDV

KRPH�DQG�DVOHHS�� EXW� DW� QR�SRLQW� GLG� $SSHOOHH� WHOO� $SSHOODQW�:LIH� RI� WKH� IDOO

$SSHOODQW�KDG�VXVWDLQHG�� �$SSHOOHH�FDOOHG�$SSHOODQW�:LIH�DJDLQ� DW� ������$�0�

DQG� LQIRUPHG� KHU� RI� WKH� IDOO� $SSHOODQW� KDG� VXVWDLQHG�� � $SSHOODQW�:LIH

SURFHHGHG� WR� FKHFN� RQ� $SSHOODQW�� ZDV� XQDEOH� WR� ZDNH� KLP�� DQG� VKH

LPPHGLDWHO\� FRQWDFWHG� HPHUJHQF\� SHUVRQQHO� ZKR� GLVSDWFKHG� DQ� DPEXODQFH�

/DWHU� WKDW� VDPH� GD\�� $SSHOODQW� XQGHUZHQW� HPHUJHQF\� EUDLQ� VXUJHU\� IRU� D

VXEGXUDO� KHPDWRPD� DQG�� DV� D� UHVXOW� RI� WKH� LQMXU\�� $SSHOODQW� KDV� VXIIHUHG

SHUPDQHQW�EUDLQ�GDPDJH�

��� $SSHOODQWV�� ZKR� DOOHJH� $SSHOOHH� ZDV� QHJOLJHQW� LQ� FDULQJ� IRU� $SSHOODQW

DIWHU�KLV�IDOO�DQG�LQMXU\��ILOHG�WKHLU�WKLUG�DPHQGHG�FRPSODLQW��DQG�WKH�WULDO�FRXUW

����������������������������������������������������������������������������������������������������������������
ZLOO� UHIHU� WR� (GZDUG� )�� )LOWHU� DV� ³$SSHOODQW´� DQG� (GZDUG� DQG� /RUUDLQH� )LOWHU�
FROOHFWLYHO\�DV�³$SSHOODQWV�´
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JUDQWHG� $SSHOOHH¶V� SUHOLPLQDU\� REMHFWLRQV� LQ� WKH� IRUP� RI� D� GHPXUUHU��� � 7KLV

WLPHO\�DSSHDO�IROORZHG�

��� $SSHOODQWV�DOOHJH�WKDW�LW�ZDV�HUURU� IRU�WKH�WULDO�FRXUW�WR�JUDQW�$SSHOOHH¶V

SUHOLPLQDU\� REMHFWLRQV� WR� WKHLU� FRPSODLQW�� �0RUH� VSHFLILFDOO\�� $SSHOODQWV� FODLP

WKDW�WKHLU�FRPSODLQW�SURSHUO\�DYHUUHG�D�FDXVH�RI�DFWLRQ�LQ�QHJOLJHQFH�EDVHG�RQ

WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV��������DQG������FRPPRQO\�UHIHUUHG�WR�DV

WKH�³*RRG�6DPDULWDQ�/DZV�´�DV�DGRSWHG�E\�WKH�FRXUWV�RI�WKLV�&RPPRQZHDOWK�

��� 2XU�VWDQGDUG�RI�UHYLHZ�ZDV�VHW� IRUWK�LQ�$PHULFDQ�+RXVLQJ�7UXVW��,,,

Y��-RQHV������3D����������������$��G��������������������DV�IROORZV�

,Q� RUGHU� WR� GHWHUPLQH�ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\� VXVWDLQHG
$SSHOOHH
V�SUHOLPLQDU\�REMHFWLRQV��WKLV�FRXUW�PXVW�FRQVLGHU�DV�WUXH
DOO�RI�WKH�ZHOO�SOHDGHG�PDWHULDO�IDFWV�VHW�IRUWK�LQ�WKH�FRPSODLQW�DQG
DOO� UHDVRQDEOH� LQIHUHQFHV� WKDW� PD\� EH� GUDZQ� IURP� WKRVH� IDFWV�
:HUQHU� Y�� =D]\F]Q\�� ���� 3D�� ����� ���� $��G� ����� �������
3D�5�&�3�� �����F�� SURYLGHV� WKDW� LI� DQ� LVVXH� RI� IDFW� LV� UDLVHG� LQ
SUHOLPLQDU\�REMHFWLRQV��WKH�WULDO�FRXUW�VKDOO�FRQVLGHU�HYLGHQFH� �E\
GHSRVLWLRQV�RU�RWKHUZLVH���,Q�FRQGXFWLQJ�RXU�DSSHOODWH�UHYLHZ��ZH
REVHUYH�WKDW�SUHOLPLQDU\�REMHFWLRQV��WKH�HQG�UHVXOW�RI�ZKLFK�ZRXOG
EH�GLVPLVVDO�RI�WKH�DFWLRQ��PD\�EH�SURSHUO\�VXVWDLQHG�E\�WKH�WULDO
FRXUW� RQO\� LI� WKH� FDVH� LV� IUHH� DQG� FOHDU� RI� GRXEW��*UHHQEHUJ� Y�
$HWQD�,QVXUDQFH�&R�������3D�����������$��G������������

$PHULFDQ�+RXVLQJ������3D��DW����������$��G�DW������

��� :H�ILUVW�QRWH�WKDW�

>W@R�HVWDEOLVK�D�YLDEOH�FDXVH�RI�DFWLRQ�LQ�QHJOLJHQFH��WKH�SOHDGHU
PXVW� DYHU� LQ� KLV� FRPSODLQW� WKH� IROORZLQJ� HOHPHQWV�� $� GXW\�� RU
REOLJDWLRQ��UHFRJQL]HG�E\�WKH�ODZ��UHTXLULQJ�WKH�DFWRU�WR�FRQIRUP
WR� D� FHUWDLQ� VWDQGDUG� RI� FRQGXFW�� IRU� WKH� SURWHFWLRQ� RI� RWKHUV
DJDLQVW� XQUHDVRQDEOH� ULVNV�� $� IDLOXUH� RQ� WKH� SHUVRQ
V� SDUW� WR
FRQIRUP� WR� WKH� VWDQGDUG� UHTXLUHG�� D� EUHDFK� RI� WKH� GXW\�� $

����������������������������������
�
� ,Q� $SSHOODQW¶V� RULJLQDO� DQG� VHFRQG� FRPSODLQW�� WKH� WULDO� FRXUW� VXVWDLQHG
$SSHOOHH¶V�SUHOLPLQDU\�REMHFWLRQV�ZLWK�OHDYH�IRU�$SSHOODQWV�WR�DPHQG�
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UHDVRQDEO\�FORVH�FDXVDO�FRQQHFWLRQ�EHWZHHQ�WKH�FRQGXFW�DQG�WKH
UHVXOWLQJ�LQMXU\��$FWXDO�ORVV�RU�GDPDJH� UHVXOWLQJ� WR�WKH� LQWHUHVW
RI�DQRWKHU�

)HUU\�Y��)LVKHU������$��G�����������3D�6XSHU����������-�(�-��Y��7UL�&RXQW\

%LJ�%URWKHUV�%LJ�6LVWHUV��,QF�������$��G����� �3D�6XSHU�� ������ �KROGLQJ

WKDW� WKH� HOHPHQWV� RI� QHJOLJHQFH� DUH� GXW\� RZHG�� D� EUHDFK� RI� WKDW� GXW\�� D

FDXVDO� FRQQHFWLRQ�EHWZHHQ� WKH�EUHDFK�DQG� WKH� UHVXOWLQJ� LQMXU\�� DQG� DFWXDO

GDPDJHV�RU�ORVV��

��� ,Q�WKH�FDVH�VXE�MXGLFH��$SSHOODQWV�ILUVW�FODLP�WKDW�WKH\�SUHVHQWHG�IDFWV�WR

VXSSRUW�D�FODLP�LQ�QHJOLJHQFH�XQGHU�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV�������

6HFWLRQ�����VWDWHV�WKDW�

2QH�ZKR�XQGHUWDNHV��JUDWXLWRXVO\�RU� IRU� FRQVLGHUDWLRQ��WR� UHQGHU
VHUYLFHV� WR� DQRWKHU� ZKLFK� KH� VKRXOG� UHFRJQL]H� DV� QHFHVVDU\� IRU
WKH�SURWHFWLRQ�RI�WKH�RWKHU
V�SHUVRQ�RU�WKLQJV��LV�VXEMHFW�WR�OLDELOLW\
WR�WKH�RWKHU�IRU�SK\VLFDO�KDUP�UHVXOWLQJ�IURP�KLV�IDLOXUH�WR�H[HUFLVH
UHDVRQDEOH� FDUH� WR� SHUIRUP� KLV� XQGHUWDNLQJ�� LI� �D�� KLV� IDLOXUH� WR
H[HUFLVH�VXFK�FDUH�LQFUHDVHG�WKH�ULVN�RI�KDUP��RU��E��WKH�KDUP�LV
VXIIHUHG�EHFDXVH�RI�WKH�RWKHU
V�UHOLDQFH�XSRQ�WKH�XQGHUWDNLQJ�

5HVWDWHPHQW��6HFRQG��RI�7RUWV�������

��� 7KH� WULDO� FRXUW� FRQFOXGHG� WKDW�� EHFDXVH� 3HQQV\OYDQLD� FDVH� ODZ� KDV� QRW

DSSOLHG� WKH� 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV� �� ���� WR� OD\SHUVRQV�� RU� PRUH

VSHFLILFDOO\�WR�KRPHRZQHUV��$SSHOODQWV�DUH�H[FOXGHG�IURP�PDNLQJ�VXFK�D�FODLP

LQ�QHJOLJHQFH�DJDLQVW�$SSHOOHH���:H�GLVDJUHH�� �$� UHYLHZ�RI�RYHU�RQH�KXQGUHG

FDVHV� LQ� 3HQQV\OYDQLD�� ZKLFK� KDYH� GHDOW� ZLWK� 6HFWLRQ� ����� UHYHDOV� WKDW

KRPHRZQHUV�DUH�QRW�H[FOXGHG�IURP�VXFK�OLDELOLW\���
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���� 7KLV� &RXUW� KDV� QRW� VSHFLILFDOO\� KHOG� WKDW� 6HFWLRQ� ���� DSSOLHV� WR

KRPHRZQHUV���+RZHYHU��FRPPHQW�E�WR�6HFWLRQ�����FRQWHPSODWHV�D�VLWXDWLRQ

VXFK�DV�LQ�WKH�ZLWKLQ�FDVH���&RPPHQW�E�VWDWHV��LQ�UHOHYDQW�SDUW��WKDW�

>W@KHUH� DUH� VLWXDWLRQV� LQ� ZKLFK� LW� LV� VRFLDOO\� GHVLUDEOH�� DQG� VR
OHJDOO\�SHUPLVVLEOH��WR�JLYH�JUDWXLWRXV�DLG�HYHQ�WKRXJK�WKH�SHUVRQ
ZKR�JLYHV�LW�UHDOL]HV�WKDW�KLV�ODFN�RI�FRPSHWHQFH�DQG�VNLOO�FUHDWHV
VRPH� GHJUHH� RI� ULVN�� DQG� WKDW� WKH� SHUVRQ� UHFHLYLQJ� WKH� DLG� LV
XQFRQVFLRXV�RU�RWKHUZLVH�LQFDSDEOH�RI�GHFLGLQJ�ZKHWKHU�WR�DFFHSW
RU�WR�UHMHFW�WKH�DVVLVWDQFH�

$JDLQ��WKH�ODQJXDJH�RI�WKH�FRPPHQW�IRFXVHV�RQ�WKRVH�ZKR�PD\�JLYH�JUDWXLWRXV

DLG� WR� D� SHUVRQ� HYHQ� WKRXJK� WKH� FDUHJLYHUV� PD\� QRW� KDYH� SURSHU� VNLOO� DQG

WUDLQLQJ�WR�SURYLGH�VXFK�VHUYLFHV���&RPPHQW�E�FRQWLQXHV�WKDW�D�SHUVRQ�LQ�WKLV

SRVLWLRQ� PXVW� GR�� ³WKH� EHVW� KH� FDQ�´� EXW�� DV� VWDWHG� LQ� SDUW� F� RI� WKDW� VDPH

&RPPHQW��ZKHQ�WKH�DFWRU�UHQGHUV�VHUYLFH�RU�DLG�KH�LV�³QRW�IUHH�WR�GLVFRQWLQXH

VHUYLFHV�ZKHUH�D�UHDVRQDEOH�PDQ�ZRXOG�QRW�GR�VR�´

���� 7KHUH�DUH�RWKHU�MXULVGLFWLRQV�ZKR�KDYH�DSSOLHG�6HFWLRQ�����WR�OD\SHUVRQV�

)RU�H[DPSOH��WKH�$UL]RQD�&RXUW�RI�$SSHDOV�LQ�2FWLOOR�:HVW�-RLQW�9HQWXUH�Y�

6XSHULRU�&RXUW�RI�WKH�6WDWH�RI�$UL]RQD������3��G������$UL]�&W�$SS��������

IRXQG� WKDW� ZKHUH� D� SDUW\� YROXQWDULO\� WRRN� FKDUJH� RI� DQ� LQWR[LFDWHG� SHUVRQ�

SURPLVLQJ�WR�GULYH�KLP�KRPH��DQG�WKHQ�SODFHG�WKDW�LQWR[LFDWHG�SHUVRQ�EHKLQG

WKH� ZKHHO� RI� KLV� YHKLFOH� DQG� DQ� DFFLGHQW� RFFXUUHG� NLOOLQJ� WKH� LQWR[LFDWHG

LQGLYLGXDO�� WKDW� SDUW\� FRXOG� EH�KHOG� OLDEOH� XQGHU� 6HFWLRQ� ����� � � 7KHUHLQ�� WKH

$UL]RQD�&RXUW�RI�$SSHDOV�KHOG�WKDW�WKH�*RRG�6DPDULWDQ�'RFWULQH�FUHDWHV�D�GXW\

RI�FDUH�RQ�DQ�LQGLYLGXDO�UHJDUGOHVV�RI�ZKHWKHU�WKH�DLG�LV�SURYLGHG�E\�D�SHUVRQ

DFWLQJ�DV�D�JRYHUQPHQW��FRPPHUFLDO�RU�SULYDWH�HQWLW\�
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���� :H�FRQFOXGH�WKH� ODQJXDJH�RI�WKH�5HVWDWHPHQW� �6HFRQG��RI�7RUWV������

HQYLVLRQV�WKH�DVVLVWDQFH�RI�D�SULYDWH�SHUVRQ��VXFK�DV�D�KRPHRZQHU��WR�D�SHUVRQ

LQ�QHHG�RI�DLG���7KXV��EDVHG�RQ�WKH�IRUJRLQJ�SODLQ�ODQJXDJH�RI�WKH�5HVWDWHPHQW

�6HFRQG��RI�7RUWV�ZH�ZLOO�QRW��DV�D�PDWWHU�RI�ODZ��SUHFOXGH�WKH�DSSOLFDWLRQ�RI

WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV�������IURP�D�KRPHRZQHU�VXFK�DV�$SSHOOHH�

5DWKHU��LW�LV�IRU�D�MXU\�WR�GHWHUPLQH�IDFWXDOO\��LQ�WKH�ZLWKLQ�FDVH��ZKHWKHU�WKHUH

LV�OLDELOLW\�RQ�WKH�SDUW�RI�$SSHOOHH�

���� :H�QRZ� WXUQ� WR�6HFWLRQ����� WR� GHWHUPLQH�ZKHWKHU� WKDW�6HFWLRQ� VKRXOG

DSSO\�LQ�WKH�LQVWDQW�PDWWHU���6HFWLRQ�����RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV

VWDWHV�

2QH�ZKR��EHLQJ�XQGHU�QR�GXW\�WR�GR�VR��WDNHV�FKDUJH�RI�DQRWKHU
ZKR�LV�KHOSOHVV�WR�DGHTXDWHO\�DLG�RU�SURWHFW�KLPVHOI�LV�VXEMHFW�WR
OLDELOLW\�WR�WKH�RWKHU�IRU�DQ\�ERGLO\�KDUP�FDXVHG�WR�KLP�E\��D��WKH
IDLOXUH� RI� WKH� DFWRU� WR� H[HUFLVH� UHDVRQDEOH� FDUH� WR� VHFXUH� WKH
VDIHW\�RI�WKH�RWKHU�ZKLOH�ZLWKLQ�WKH�DFWRU
V�FKDUJH���E��WKH�DFWRU
V
GLVFRQWLQXLQJ�KLV� DLG� RU� SURWHFWLRQ�� LI� E\� VR� GRLQJ� KH� OHDYHV� WKH
RWKHU�LQ�D�ZRUVH�SRVLWLRQ�WKDQ�ZKHQ�WKH�DFWRU�WRRN�FKDUJH�RI�KLP�

.DUDYDV�Y��3RXORV������3D����������������$��G�����������������

���� &RPPHQW� E� RI� 6HFWLRQ� ���� SURSRVHV� WKDW� ³>W@KH� UXOH� VWDWHG� LQ� WKLV

6HFWLRQ�LV�DSSOLFDEOH�ZKHQHYHU�RQH�WDNHV�FKDUJH�RI�DQRWKHU�ZKR�LV�LQFDSDEOH

RI�WDNLQJ�DGHTXDWH�FDUH�RI�KLPVHOI�´�5HVWDWHPHQW��6HFRQG���������FRPPHQW�E�

�HPSKDVLV� DGGHG��� � )RU� H[DPSOH�� LOOXVWUDWLRQ� �� WR� 5HVWDWHPHQW� �6HFRQG�� RI

7RUWV�������FRQWHPSODWHV�WKH�IROORZLQJ�VFHQDULR�

����������������������������������
�
� � 7KH� 6XSUHPH�&RXUW� LQ�.UDYDV�� FLWHG� WKH� 5HVWDWHPHQW� �)LUVW�� RI� 7RUWV�� � ,W
VKRXOG� EH� QRWHG� WKDW� WKH� ODQJXDJH� RI� WKLV� 6HFWLRQ� GLG� QRW� FKDQJH� LQ� WKH
5HVWDWHPHQW��6HFRQG��RI�7RUWV�
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$� LV� UXQ� RYHU� E\� DQ� DXWRPRELOH� DQG� OHIW� O\LQJ� LQ� WKH� VWUHHW�� � %
VHHLQJ�$¶V�KHOSOHVV�FRQGLWLRQ��WDNHV�KLP�LQ�KLV�FDU�IRU�WKH�SXUSRVH
RI�WDNLQJ�KLP�WR�D�KRVSLWDO���%�GULYHV�WKH�FDU�VR�QHJOLJHQWO\�� WKDW
KH� UXQV� LQWR� D� WUHH�� � 7KH� FROOLVLRQ� JUHDWO\� LQFUHDVHV� $¶V� RULJLQDO
LQMXULHV���%�LV�VXEMHFW�WR�OLDELOLW\�WR�$�IRU�VR�PXFK�RI�WKH�KDUP�WR
KLP�DV�GXH�WR�WKH�FROOLVLRQ�

&OHDUO\�� WKH� DERYH� LOOXVWUDWHV� WKDW� 6HFWLRQ� ���� FDQ� DSSO\� WR� D� KRPHRZQHU�

VXFK�DV��LQ�WKLV�FDVH�

���� 0RUHRYHU��WKH�&RXUW�LQ�.DUDYDV��VXSUD��KHOG�WKDW�XQGHU�WKLV�6HFWLRQ�RI

WKH�5HVWDWHPHQW��WKH�*RRG�6DPDULWDQ�LQFXUV�D�UHVSRQVLELOLW\�DYRLGHG�E\�WKRVH

ZKR�³SDVV�E\�RQ�WKH�RWKHU�VLGH�´

���� ,Q�.DUDYDV��WKH�SODLQWLII�ZKLOH�DWWHPSWLQJ�WR�VLW�RQ�D�EDUVWRRO��IHOO�LQ�WKH

GHIHQGDQW¶V�WDYHUQ�� �7KH�GHIHQGDQW¶V�HPSOR\HH�EDUWHQGHU�SLFNHG�WKH�SODLQWLII

XS�DQG�SODFHG�KLP�RQ�D�FKDLU�ZKLOH�DQRWKHU�HPSOR\HH�RI�WKH�GHIHQGDQW�FDOOHG

WKH�SODLQWLII¶V�GDXJKWHU��ZKR��LQ�WXUQ��VHQW�KHU�KXVEDQG�WR�SLFN�XS�WKH�SODLQWLII�

7KH�QH[W�GD\� LW�ZDV�GLVFRYHUHG� WKDW� WKH�SODLQWLII�KDG�IUDFWXUHG�KLV�KLS�� �7KH

SODLQWLII�ILOHG�D�VXLW�LQ�WUHVSDVV�DOOHJLQJ��LQWHU�DOLD��WKDW�XQGHU�WKH�5HVWDWHPHQW

�6HFRQG��RI�7RUWV�������WKH�GHIHQGDQW�ZDV�QHJOLJHQW� LQ�FDULQJ� IRU�KLP�DIWHU

KLV� IDOO�� � 7KH� 6XSUHPH� &RXUW� KHOG� WKDW� WKH� IDFWV� LQ� SODLQWLII¶V� FDVH� GLG� QRW

ZDUUDQW�D�QHZ�WULDO���7KH�&RXUW�IRFXVHG�RQ�WKH�IDFW�WKDW�WKH�HYLGHQFH�LQGLFDWHG

WKDW� WKH� GHIHQGDQW¶V� HPSOR\HHV� DVVLVWHG� WKH� SODLQWLII� WR� KLV� IHHW�� DQG

LPPHGLDWHO\� FRQWDFWHG� WKH� GHIHQGDQW¶V� IDPLO\� ZKR� TXLFNO\� FDPH� WR

GHIHQGDQW¶V�HVWDEOLVKPHQW�DQG�SLFNHG�KLP�XS�

���� ,QLWLDOO\��ZH�QRWH�WKDW�WKH�6XSUHPH�&RXUW�LQ�.DUDYDV��GLG�QRW�H[DPLQH

WKH� VWDWXV� RI� WKH� GHIHQGDQW� DV� D� EXVLQHVV� RZQHU� RU� OD\SHUVRQ�� EXW� LQVWHDG
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IRFXVHG�RQ�WKH�DFWLRQ�XQGHUWRRN�E\� WKH�GHIHQGDQW� LQ�FDULQJ�IRU� WKH�SODLQWLII�

,Q�IDFW��WKH�.DUDYDV�FRXUW�DSSOLHG�WKH�HOHPHQWV�RI�6HFWLRQ�����LQ�PDNLQJ�LWV

GHFLVLRQ� WKDW� WKH�GHIHQGDQWV� DFWHG� LQ� D� UHDVRQDEOH� IDVKLRQ� LQ� FDULQJ� IRU� WKH

SODLQWLII� DIWHU� KLV� IDOO�� � 0RUHRYHU�� WKH� GHIHQGDQWV� LQ�.DUDYDV�� VLPLODU� WR� WKH

VWDWXV� RI� $SSHOOHH� KHUHLQ�� GLG� QRW� SRVVHVV� WKH� VSHFLDOL]HG� VNLOO� WR� JLYH� WKH

SODLQWLII�WKH�EHVW�FDUH�

���� :H� QRZ� WXUQ� WR� WKH� IDFWV� DV� DYHUUHG� E\� $SSHOODQWV�� � +HUHLQ�� ZH� DUH

IDFHG�ZLWK�D�GLVWLQJXLVKDEOH�VLWXDWLRQ�IURP�WKDW�LQ�.DUDYDV���$SSHOOHH�LQ�WKLV

FDVH�ZLWQHVVHG�$SSHOODQW¶V�IDOO�DQG�XSRQ�EHLQJ�UHYLYHG��$SSHOODQW�ZDV�XQDEOH

WR� UHVSRQG� WR� $SSHOOHH¶V� TXHVWLRQV�� � +RZHYHU�� $SSHOOHH� QHYHU� FRQWDFWHG

$SSHOODQW¶V� IDPLO\�QRU� VRXJKW�PHGLFDO� DVVLVWDQFH� IRU�$SSHOODQW�� EXW�� LQVWHDG�

VLPSO\� SODFHG� KLP� RQ� D� VRID� DQG� SURFHHGHG� WR� EHG�� � 8SRQ� LQLWLDOO\� FDOOLQJ

$SSHOODQWV¶�KRPH��$SSHOOHH�GLG�QRW�LQIRUP�$SSHOODQW�:LIH�RI�WKH�IDOO�$SSHOODQW

KDG�VXVWDLQHG���$SSHOOHH��LQVWHDG��ZDLWHG�DQRWKHU�KRXU�WR�FDOO�KHU�DQG�H[SODLQ

ZKDW� KDG� RFFXUUHG� WKH� SULRU� HYHQLQJ�� � $W� WKDW� SRLQW�� $SSHOODQW�:LIH� ZDV

XQDEOH�WR�UHYLYH�KHU�KXVEDQG�

���� %DVHG� RQ� WKH� IRUJRLQJ� UHYLHZ� RI� WKH� ODQJXDJH� RI� WKH� 5HVWDWHPHQW

�6HFRQG��RI�7RUWV�DQG�WKH�DSSOLFDEOH�FDVHODZ��ZH�FDQQRW��DV�D�PDWWHU�RI�ODZ�

SUHFOXGH�WKH�DSSOLFDWLRQ�RI�6HFWLRQ�����WR�$SSHOOHH�KRPHRZQHU���5DWKHU��LW�LV

IRU�D�MXU\�WR�GHWHUPLQH�ZKHWKHU�WKHUH�LV�OLDELOLW\�RQ�$SSHOOHH�IRU�KLV�FRQGXFW�LQ

WKH�ZLWKLQ�FDVH�
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���� 7R� VXPPDUL]H��ZH�KROG� WKDW� ERWK�6HFWLRQ�����DQG�6HFWLRQ�����RI� WKH

5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV� DUH� DSSOLFDEOH� DV� WR� KRPHRZQHUV� XQGHU� WKH

VSHFLILF�IDFWV�KHUHLQ���7KXV��ZH�FDQQRW�SUHFOXGH�$SSHOODQWV¶�FODLP�DV�D�PDWWHU

RI�ODZ����8QGHU�VDLG�IDFWV��LW�LV�FOHDU�WKDW�$SSHOOHH�WRRN�FKDUJH�RI�WKH�KHOSOHVV�

LQMXUHG�$SSHOODQW�DIWHU�KLV�IDOO�� � �7KH� UHDVRQDEOHQHVV�RI�$SSHOOHH¶V�DFWLRQV� LQ

FDULQJ�IRU�$SSHOODQW�RQFH�KH�XQGHUWRRN�WR�UHQGHU�DLG�DQG�ZKHWKHU�$SSHOOHH¶V

GLVFRQWLQXLQJ�WKDW�FDUH�OHIW�$SSHOODQW�LQ�D�ZRUVH�SRVLWLRQ�LV�D�TXHVWLRQ�RI�IDFW

DQG��DV�VXFK��PXVW�EH�GHWHUPLQHG�E\�D�IDFW�ILQGHU��DQG�QRW�E\�WKH�WULDO�FRXUW

DV�D�PDWWHU�RI�ODZ���+DPLO�Y��%DVKOLQH������3D����������������$��G������

����� �������KROGLQJ�� ³>R@QFH� D� SODLQWLII� KDV� LQWURGXFHG� HYLGHQFH� WKDW� D

GHIHQGDQW
V�QHJOLJHQW�DFW�RU�RPLVVLRQ�LQFUHDVHG�WKH�ULVN�RI�KDUP�WR�D�SHUVRQ�LQ

WKH�SODLQWLII
V�SRVLWLRQ��DQG�WKDW�WKH�KDUP�ZDV�LQ�IDFW�VXVWDLQHG��LW�EHFRPHV�D

TXHVWLRQ�IRU�WKH�MXU\�DV�WR�ZKHWKHU�RU�QRW�WKDW�LQFUHDVHG�ULVN�ZDV�D�VXEVWDQWLDO

IDFWRU�LQ�SURGXFLQJ�WKH�KDUP´����7KXV��LW�ZDV�HUURU�IRU�WKH�WULDO�FRXUW�WR�GLVPLVV

$SSHOODQWV¶�FODLP�EDVHG�RQ�D�IDLOXUH�WR�DYHU�IDFWV�WR�VXSSRUW�D�FODLP�XQGHU�WKH

5HVWDWHPHQW��6HFRQG��RI�7RUWV��������DQG�����

���� %DVHG� RQ� WKH� IRUJRLQJ��ZH� UHYHUVH� WKH� GHFLVLRQ� RI� WKH� WULDO� FRXUW� DQG

UHPDQG�ZLWK�LQVWUXFWLRQV�WR�WKH�WULDO�FRXUW�WR�UHLQVWDWH�$SSHOODQWV¶�FRPSODLQW�

����������������������������������
�� :H� QRWH� WKDW� WKH� WULDO� FRXUW� UHIHUUHG� WR� ³KXPDQ� DQG� VRFLDO� FRQFHUQV´� LQ
DSSO\LQJ�6HFWLRQV�����DQG�����WR�D�KRPHRZQHU�ZKR�KDV�OHQW�DVVLVWDQFH�WR�DQ
LQMXUHG�SDUW\���+RZHYHU��LQ�LWV�PHPRUDQGXP�GHFLVLRQ��WKH�WULDO�FRXUW�GRHV�QRW
VSHFLILFDOO\� VWDWH� WKRVH� FRQFHUQV�� � 7KLV�&RXUW� UHFRJQL]HV� WKH� LPSRUWDQFH� RI� D
SROLF\�WKDW�HQFRXUDJHV�SHRSOH�WR�FRPH�WR� WKH�DLG�RI�D�SHUVRQ� LQ�GLVWUHVV�DQG
WKH�QHHG� WR� EDODQFH� WKDW� SROLF\�ZLWK� WKH� VWDQGDUG� RI� FRQGXFW� DV� VHW� IRUWK� LQ
6HFWLRQV�����DQG�����



-�$��������

������

���� 5HYHUVHG�DQG�UHPDQGHG��MXULVGLFWLRQ�UHOLQTXLVKHG�


