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��� 7KH� &RPPRQZHDOWK� DSSHDOV� IURP� DQ� RUGHU� RI� WKH� &RXUW� RI� &RPPRQ

3OHDV�RI�3KLODGHOSKLD�&RXQW\��ZKLFK�JUDQWHG�/XLV�5RPDQ¶V�SHWLWLRQ�XQGHU�WKH

3RVW�&RQYLFWLRQ�5HOLHI�$FW��3&5$�����:H�UHYHUVH�

��� 7KH�UHFRUG� UHYHDOV� WKDW�GXULQJ� WKH�HDUO\�PRUQLQJ�KRXUV�RI�1RYHPEHU

����������D�YHKLFOH�GULYHQ�E\�5RPDQ�UDQ�D�VWRS�VLJQ�DW�D�KLJK�UDWH�RI�VSHHG�

DQG� VWUXFN� D� FDU� RFFXSLHG� E\� WKLUW\�RQH� \HDU� ROG� +LOGD� ,UL]DUU\� DQG� KHU

ILDQFp�� 7KRPDV� 'H0DUFR�� NLOOLQJ� 0V�� ,UL]DUU\� DQG� VHULRXVO\� LQMXULQJ� 0U�

'H0DUFR�� �5RPDQ�ZDV� FKDUJHG�ZLWK�GULYLQJ�XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO

SXUVXDQW�WR����3D�&�6�$���������D�����DQG��D������KRPLFLGH�E\�YHKLFOH�ZKLOH

XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��DQG�DJJUDYDWHG�DVVDXOW���2Q�0D\����������

WKH�MXU\�FRQYLFWHG�5RPDQ�RQ�DOO�FKDUJHV��UHQGHULQJ�D�JHQHUDO�YHUGLFW�RQ�WKH

GULYLQJ� XQGHU� WKH� LQIOXHQFH� FKDUJH�� � 2Q� -XO\� ���� ������ WKH� ORZHU� FRXUW

����������������������������������
�����3D�&�6�$���������������
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VHQWHQFHG� 5RPDQ� WR� FRQVHFXWLYH� WHUPV� RI� LPSULVRQPHQW� RI� WKUHH� DQG� RQH

KDOI�WR�VHYHQ�\HDUV�IRU�WKH�KRPLFLGH�E\�YHKLFOH�FRQYLFWLRQ��DQG�WZR�DQG�RQH

KDOI�WR�WKLUWHHQ�\HDUV�IRU�WKH�DJJUDYDWHG�DVVDXOW�FRQYLFWLRQ�

��� 5RPDQ�GLG�QRW�ILOH�D�GLUHFW�DSSHDO���2Q�6HSWHPEHU�����������KRZHYHU�

KH� UHWDLQHG� QHZ� FRXQVHO�� ZKR� ILOHG� D� ³QXQF� SUR� WXQF� SHWLWLRQ� IRU� SRVW�

VHQWHQFH�PRWLRQV´�RQ�2FWREHU������������7KH�SHWLWLRQ�DOOHJHG�WKDW�5RPDQ¶V

FRQYLFWLRQV�PXVW�EH�YDFDWHG�DQG�KLV�DSSHOODWH�ULJKWV�UHLQVWDWHG�EHFDXVH�ILYH

GD\V� DIWHU� KH� ZDV� VHQWHQFHG�� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� GHFODUHG

6HFWLRQ������D������XQFRQVWLWXWLRQDO��� �:LWK�QR�REMHFWLRQ� IURP�5RPDQ�� WKH

ORZHU� FRXUW� WUHDWHG� KLV� QXQF� SUR� WXQF� SHWLWLRQ� DV� D� 3&5$� SHWLWLRQ�� KHOG� D

KHDULQJ� RQ�'HFHPEHU� ���� ������ DQG� WKHQ� JUDQWHG� WKH� SHWLWLRQ� RQ� $SULO� ��

������ � 7KH� ORZHU� FRXUW� H[SODLQHG� WKDW� LW� WRRN� WKLV� DFWLRQ� EHFDXVH� ³LW� LV

HQWLUHO\�SRVVLEOH�DQG�SUREDEOH�WKDW�WKH�MXU\�FRQYLFWHG�GHIHQGDQW�RI�YLRODWLQJ

����������������������������������
�����3D�&�6�$���������D����

�L��,I�WKH�DPRXQW�RI�DOFRKRO�E\�ZHLJKW�LQ�WKH�EORRG�
�$��RI�DQ�DGXOW�LV�������RU�JUHDWHU��RU
�%��RI�D�PLQRU�LV�������RU�JUHDWHU��DW�WKH�WLPH�RI�D�FKHPLFDO�WHVW
RI�D�VDPSOH�RI�WKH�SHUVRQ¶V�EUHDWK��EORRG�RU�XULQH��DQG
�LL��WKH�VDPSOH�LV�
�$��REWDLQHG�ZLWKLQ�WKUHH�KRXUV�DIWHU�WKH�SHUVRQ�GURYH��RSHUDWHG
RU�ZDV�LQ�DFWXDO�FRQWURO�RI�WKH�YHKLFOH��RU
�%�� LI� WKH� FLUFXPVWDQFHV� RI� WKH� LQFLGHQW� SUHYHQW� FROOHFWLQJ� WKH
VDPSOH� ZLWKLQ� WKUHH� KRXUV�� REWDLQHG� ZLWKLQ� D� UHDVRQDEOH
DGGLWLRQDO�WLPH�DIWHU�WKH�SHUVRQ�GURYH��RSHUDWHG�RU�ZDV�LQ�DFWXDO
SK\VLFDO�FRQWURO�RI�WKH�YHKLFOH�

�� ,Q� &RPPRQZHDOWK� Y�� %DUXG�� ���� 3D�� ����� ����� ���� $��G� ����� ���
�������� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� KHOG� �D����� DQG� �D���
XQFRQVWLWXWLRQDOO\� YRLG� IRU� YDJXHQHVV�� RYHUEUHDGWK�� DQG� FUHDWLQJ� DQ
LPSHUPLVVLEOH�SUHVXPSWLRQ�RI�JXLOW�



-�$��������

�����

VXEVHFWLRQ��D������DQ�XQFRQVWLWXWLRQDO�ODZ�´��7ULDO�FRXUW�RSLQLRQ�ILOHG�������

DW���

��� 2Q� -DQXDU\� ���� ������ WKH� &RPPRQZHDOWK� DSSHDOHG� WR� WKH� 6XSHULRU

&RXUW�� DVVHUWLQJ� WKDW� 5RPDQ¶V� SHWLWLRQ�� WUHDWHG� DV� D� 3&5$� SHWLWLRQ� E\� WKH

ORZHU�FRXUW��ZDV�XQWLPHO\�XQGHU����3D�&�6�$��������E���DQG��WKHUHIRUH��PD\

QRW�EH�FRQVLGHUHG�� �&RPPRQZHDOWK¶V�EULHI�DW��� �FLWLQJ�&RPPRQZHDOWK�Y�

7KRPDV������$��G������3D�6XSHU���������HQ�EDQF���� �7KH�&RPPRQZHDOWK

IXUWKHU�DOOHJHV�WKDW�5RPDQ�LV� LQHOLJLEOH� IRU�3&5$� UHOLHI�XQOHVV�KH�FDQ�SOHDG

DQG�SURYH�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�WKDW�KLV�3&5$�FODLP�KDV�QRW

EHHQ�ZDLYHG���,G���FLWLQJ����3D�&�6�$��������D�����������

��� ³2XU� UHYLHZ� RI� WKH� JUDQW� RU� GHQLDO� RI� 3&5$� UHOLHI� LV� OLPLWHG� WR

GHWHUPLQLQJ�ZKHWKHU�WKH�UHFRUG�VXSSRUWV�WKH�ILQGLQJV�RI�WKH�SRVW�FRQYLFWLRQ

FRXUW�� DQG� ZKHWKHU� WKH� FRXUW
V� RUGHU� LV� RWKHUZLVH� IUHH� RI� OHJDO� HUURU�´

&RPPRQZHDOWK�Y��0RRUH������$��G�����������3D�6XSHU����������:H�EHJLQ

RXU�DQDO\VLV�E\�DGGUHVVLQJ�WKH�&RPPRQZHDOWK¶V�WLPHOLQHVV�DUJXPHQW���6LQFH

5RPDQ¶V� SHWLWLRQ� ZDV� ILOHG� RQ� 2FWREHU� ���� ������ LW� LV� JRYHUQHG� E\� WKH

DPHQGPHQWV� WR� WKH� 3&5$� HQDFWHG� 1RYHPEHU� ���� ������ DQG� HIIHFWLYH� ��

GD\V�WKHUHDIWHU���:LWK�UHJDUG�WR�WLPHOLQHVV��WKH�3&5$�SURYLGHV�

�E��7LPH�IRU�ILOLQJ�SHWLWLRQ��

����$Q\�SHWLWLRQ�XQGHU� WKLV� VXEFKDSWHU�� LQFOXGLQJ�D� VHFRQG
RU�VXEVHTXHQW�SHWLWLRQ��VKDOO�EH�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH
GDWH�WKH�MXGJPHQW�EHFRPHV�ILQDO��XQOHVV�WKH�SHWLWLRQ�DOOHJHV
DQG�WKH�SHWLWLRQHU�SURYHV�WKDW�

�L�� WKH� IDLOXUH� WR� UDLVH� WKH� FODLP�SUHYLRXVO\�ZDV� WKH
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UHVXOW� RI� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV� ZLWK
WKH� SUHVHQWDWLRQ� RI� WKH� FODLP� LQ� YLRODWLRQ� RI� WKH
&RQVWLWXWLRQ� RU� ODZV� RI� WKLV� &RPPRQZHDOWK� RU� WKH
&RQVWLWXWLRQ�RU�ODZV�RI�WKH�8QLWHG�6WDWHV�

�LL��WKH�IDFWV�XSRQ�ZKLFK�WKH�FODLP�LV�SUHGLFDWHG�ZHUH
XQNQRZQ� WR�WKH�SHWLWLRQHU�DQG�FRXOG�QRW�KDYH�EHHQ
DVFHUWDLQHG�E\�WKH�H[HUFLVH�RI�GXH�GLOLJHQFH��RU

�LLL�� WKH� ULJKW� DVVHUWHG� LV� D� FRQVWLWXWLRQDO� ULJKW� WKDW
ZDV�UHFRJQL]HG�E\�WKH�6XSUHPH�&RXUW�RI� WKH�8QLWHG
6WDWHV� RU� WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD� DIWHU
WKH�WLPH�SHULRG�SURYLGHG�LQ�WKLV�VHFWLRQ�DQG�KDV�EHHQ
KHOG�E\�WKDW�FRXUW�WR�DSSO\�UHWURDFWLYHO\�

���� $Q\� SHWLWLRQ� LQYRNLQJ� DQ� H[FHSWLRQ� SURYLGHG� LQ
SDUDJUDSK� ���� VKDOO� EH� ILOHG�ZLWKLQ� ��� GD\V� IURP� WKH� GDWH
WKH�FODLP�FRXOG�KDYH�EHHQ�SUHVHQWHG�

���� )RU� SXUSRVHV� RI� WKLV� VXEFKDSWHU�� D� MXGJPHQW� EHFRPHV
ILQDO� DW� WKH� FRQFOXVLRQ� RI� GLUHFW� UHYLHZ�� LQFOXGLQJ
GLVFUHWLRQDU\� UHYLHZ� LQ� WKH� 6XSUHPH� &RXUW� RI� WKH� 8QLWHG
6WDWHV� DQG� WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD�� RU� DW� WKH
H[SLUDWLRQ�RI�WLPH�IRU�VHHNLQJ�WKH�UHYLHZ�

����)RU�SXUSRVHV�RI� WKLV� VXEFKDSWHU�� �JRYHUQPHQW�RIILFLDOV�
VKDOO� QRW� LQFOXGH� GHIHQVH� FRXQVHO�� ZKHWKHU� DSSRLQWHG� RU
UHWDLQHG�

���3D�&�6�$�����������6HH�DOVR�3D�5�&ULP�3������������$�SHWLWLRQ�IRU�SRVW�

FRQYLFWLRQ� FROODWHUDO� UHOLHI� VKDOO� EH� ILOHG� ZLWKLQ� RQH� \HDU� RI� WKH� GDWH� WKH

MXGJPHQW�EHFRPHV�ILQDO��H[FHSW�DV�RWKHUZLVH�SURYLGHG�E\�VWDWXWH����

��� 5RPDQ
V�SHWLWLRQ�LV�FOHDUO\�VXEMHFW�WR�6HFWLRQ�������DQG��WKHUHIRUH��LQ

RUGHU�WR�EH�WLPHO\�WKH�SHWLWLRQ�KDG�WR�EH�ILOHG�ZLWKLQ�RQH�\HDU�IURP�WKH�GDWH

5RPDQ¶V�MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO��ZKLFK�ZRXOG�KDYH�EHHQ�DW�WKH

FRQFOXVLRQ�RI�GLUHFW�UHYLHZ������3D�&�6�$���������E�������7KRPDV������$��G

DW�������5RPDQ�ZDV�VHQWHQFHG�RQ�-XO\������������7KHUHDIWHU��KH�KDG�WKLUW\
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GD\V� LQ� ZKLFK� WR� DSSHDO� KLV� VHQWHQFH� WR� WKH� 6XSHULRU� &RXUW�� � 7KH� DSSHDO

SHULRG�H[SLUHG�RQ�$XJXVW������������WKH�GDWH�RQ�ZKLFK�5RPDQ¶V�MXGJPHQW�RI

VHQWHQFH�EHFDPH�ILQDO�

��� 5RPDQ¶V� 2FWREHU� ���� ����� SHWLWLRQ� ZDV� FOHDUO\� ILOHG� PRUH� WKDQ� RQH

\HDU�DIWHU�KLV� MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO���$V�VXFK�� WKH�SHWLWLRQ� LV

XQWLPHO\� XQOHVV� RQH� RU� PRUH� RI� WKH� H[FHSWLRQV� VHW� IRUWK� LQ� 6HFWLRQ

�����E�����L���LLL�� DSSOLHV� WR�H[FXVH� WKH� XQWLPHOLQHVV�� � 5RPDQ� DWWHPSWV� WR

FRQYLQFH� XV� WKDW� 6HFWLRQ� �����E�����LLL��� VXSUD�� DSSOLHV� WR� KLV� SHWLWLRQ�� � ,W

GRHV�QRW���6XEVHFWLRQ��E�����LLL��H[FXVHV�DQ�XQWLPHO\�ILOLQJ�RQO\�LI�WKH�3&5$

SHWLWLRQ�DOOHJHV�DQG�WKH�3&5$�SHWLWLRQHU�SURYHV�WKDW�WKH�ULJKW�DVVHUWHG� LV�D

FRQVWLWXWLRQDO�ULJKW�WKDW�ZDV�UHFRJQL]HG�DIWHU�WKH�WLPH�SHULRG�SURYLGHG�LQ

WKLV�VHFWLRQ�>RQH�\HDU�RI�WKH�GDWH�WKH�MXGJPHQW�EHFDPH�ILQDO@���(YHQ�LI�ZH

ZHUH�WR�DVVXPH�WKDW�GHFODULQJ�VXEVHFWLRQ��D�����XQFRQVWLWXWLRQDO�UHSUHVHQWV

D�UHFRJQL]HG�³FRQVWLWXWLRQDO�ULJKW�´�LW�LV�FOHDU�WKDW�%DUXG�KHOG�WKDW�VXEVHFWLRQ

WR�EH�XQFRQVWLWXWLRQDO�RQO\�ILYH�GD\V�DIWHU�5RPDQ�ZDV�VHQWHQFHG��DQG�WKXV

KH�KDG�DPSOH� WLPH�WR� ILOH�HLWKHU�D�GLUHFW�DSSHDO�RU�D� WLPHO\�3&5$�SHWLWLRQ�

$GGLWLRQDOO\��HYHQ�LI�VXEVHFWLRQ��E�����LLL��DSSOLHG��VXEVHFWLRQ��E�����UHTXLUHV

����������������������������������
��5RPDQ¶V�WKLUW\�GD\�DSSHDO�SHULRG�H[SLUHG�RQ�0RQGD\��$XJXVW�����������QRW
6DWXUGD\��$XJXVW������������³:KHQ�DQ\�SHULRG�RI�WLPH�LV�UHIHUUHG�WR�LQ�DQ\
VWDWXWH�� VXFK� SHULRG� LQ� DOO� FDVHV�� H[FHSW� DV� RWKHUZLVH� SURYLGHG� LQ� VHFWLRQ
�����RI�WKLV�WLWOH� �UHODWLQJ� WR�SXEOLFDWLRQ� IRU� VXFFHVVLYH�ZHHNV��DQG�VHFWLRQ
�����RI�WKLV�WLWOH��UHODWLQJ�WR�FRPSXWDWLRQ�RI�PRQWKV��VKDOO�EH�VR�FRPSXWHG
DV�WR�H[FOXGH�WKH�ILUVW�DQG�LQFOXGH�WKH�ODVW�GD\�RI�VXFK�SHULRG��:KHQHYHU�WKH
ODVW�GD\�RI�DQ\�VXFK�SHULRG�VKDOO�IDOO�RQ�6DWXUGD\�RU�6XQGD\��RU�RQ�DQ\�GD\
PDGH� D� OHJDO� KROLGD\� E\� WKH� ODZV� RI� WKLV� &RPPRQZHDOWK� RU� RI� WKH� 8QLWHG
6WDWHV��VXFK�GD\�VKDOO�EH�RPLWWHG�IURP�WKH�FRPSXWDWLRQ�´���3D�&�6���������
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WKDW� DQ\� SHWLWLRQ� LQYRNLQJ� WKH� H[FHSWLRQV� FRQWDLQHG� LQ� VXEVHFWLRQ� �E����

PXVW�EH�ILOHG�ZLWKLQ�VL[W\������GD\V�RI�WKH�GDWH�WKH�FODLP�FRXOG�KDYH�EHHQ

SUHVHQWHG���$V�ZH�KDYH�GLVFXVVHG��%DUXG�ZDV�GHFLGHG�RQ�-XO\�����������\HW

$SSHOODQW�GLG�QRW�ILOH�KLV�SHWLWLRQ�XQWLO�2FWREHU�����������ZHOO�DIWHU�VL[W\�GD\V

RI�WKH�GDWH�VXFK�D�FODLP�FRXOG�KDYH�EHHQ�ILOHG��

��� )XUWKHU��HYHQ�LI�5RPDQ¶V�3&5$�SHWLWLRQ�ZDV�WLPHO\��WKH�FODLP�KH�UDLVHV

KDV� EHHQ� ZDLYHG�� � ,Q� RUGHU� WR� EH� HOLJLEOH� IRU� UHOLHI� XQGHU� WKH� 3&5$�� D

SHWLWLRQHU�PXVW�SOHDG�DQG�SURYH��DPRQJ�RWKHU�WKLQJV��WKDW�WKH�LVVXH�UDLVHG

KDV�QRW�EHHQ�ZDLYHG������3D�&�6�$���������D�������$Q�LVVXH�LV�ZDLYHG�LI�WKH

SHWLWLRQHU�FRXOG�KDYH�UDLVHG�LW�EXW�IDLOHG�WR�GR�VR�EHIRUH�WULDO��DW�WUDLO��GXULQJ

XQLWDU\�UHYLHZ��RQ�DSSHDO��RU�LQ�D�SULRU�VWDWH�SRVW�FRQYLFWLRQ�SURFHHGLQJ�����

3D�&�6�$���������E����$V�ZH�KDYH�GLVFXVVHG��%DUXG�ZDV�GHFLGHG�RQ�-XO\����

������DQG��DV�VXFK��5RPDQ�KDG�DPSOH�WLPH�WR�UDLVH�WKH�XQFRQVWLWXWLRQDOLW\

RI�VXEVHFWLRQ��D�����RQ�GLUHFW�DSSHDO�

����������������������������������
��:H�DOVR�FRQVLGHUHG�WKH�HIIHFW�RI�WKH�SURYLVR�WR�WKH�DPHQGHG�3&5$��ZKLFK
VWDWHV�WKDW�³D�SHWLWLRQ�ZKHUH�WKH�MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO�EHIRUH
WKH� HIIHFWLYH� GDWH� RI� WKH� DPHQGPHQWV� VKDOO� EH� GHHPHG� WLPHO\� LI� WKH
SHWLWLRQHU¶V�ILUVW�SHWLWLRQ�ZDV�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�HIIHFWLYH�GDWH�RI�WKH
DPHQGPHQWV�´��$FW�RI�1RYHPEHU�����������3�/��������QR������6SHF��6HVV�
1R���������������,Q�7KRPDV��WKLV�&RXUW�LQWHUSUHWHG�WKH�SURYLVR�³WR�SHUPLW�DQ
RWKHUZLVH�XQWLPHO\�ILUVW�3&5$�SHWLWLRQ�WR�EH�ILOHG�ZLWKLQ�RQH�\HDU� IROORZLQJ
WKH�HIIHFWLYH�GDWH�RI�WKH������3&5$�DPHQGPHQWV�´� �7KRPDV������$��G�DW
����� � 6LQFH� 5RPDQ¶V� MXGJPHQW� RI� VHQWHQFH� EHFDPH� ILQDO� RQ� $XJXVW� ���
������ DIWHU� WKH� HIIHFWLYH� GDWH� RI� WKH� DPHQGPHQWV�� WKH� SURYLVR� GRHV� QRW
DSSO\�KHUH�
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��� )RU�WKH�UHDVRQV�GLVFXVVHG�VXSUD��ZH�ILQG�WKDW�LV�ZDV�HUURU�IRU�WKH�ORZHU

FRXUW� WR� JUDQW�/XLV�5RPDQ¶V� 3&5$�SHWLWLRQ�� DQG�� WKHUHIRUH��ZH� UHYHUVH� WKH

JUDQW�RI�WKDW�SHWLWLRQ���0RRUH������$��G�DW�����

���� 5HYHUVHG�


