
-��$��������
�����3$�6XSHU���

520$1�026$,&�$1'�7,/(�&203$1< � ,1�7+(�683(5,25�&2857�2)
� ��3(116</9$1,$

������������������������Y� �
�

7+20$6�3��&$51(<��,1&��DQG �
7+(�&217,1(17$/�,1685$1&(�&2� �

�
$33($/�2)� �
7+20$6�3��&$51(<��,1&� � 1R��������3KLODGHOSKLD������

$SSHDO�IURP�WKH�-8'*0(17�(17(5('�-XQH�����������LQ�WKH
&RXUW�RI�&RPPRQ�3OHDV�RI�&+(67(5�&RXQW\��&,9,/�

1R�����������

520$1�026$,&�$1'�7,/(�&203$1< � ,1�7+(�683(5,25�&2857�2)
� ��3(116</9$1,$

������������������������Y� �
�

7+20$6�3��&$51(<��,1&��DQG �
7+(�&217,1(17$/�,1685$1&(�&2� �

�
$33($/�2)� �
7+(�&217,1(17$/�,1685$1&(�&2� � 1R��������3KLODGHOSKLD������

$SSHDO�IURP�WKH�-8'*0(17�(17(5('�-XQH�����������LQ�WKH
&RXUW�RI�&RPPRQ�3OHDV�RI�&+(67(5�&RXQW\��&,9,/�

1R�����������

520$1�026$,&�$1'�7,/(�&203$1<� � ,1�7+(�683(5,25�&2857�2)
���������������������������������$SSHOODQW � ��3(116</9$1,$

�
������������������������Y� �

�
7+20$6�3��&$51(<��,1&��DQG �
7+(�&217,1(17$/�,1685$1&(�&2�� �
���������������������������������$SSHOOHHV � 1R��������3KLODGHOSKLD������

$SSHDO�IURP�WKH�-8'*0(17�(17(5('�-XQH�����������LQ�WKH
&RXUW�RI�&RPPRQ�3OHDV�RI�&+(67(5�&RXQW\��&,9,/�

1R�����������



-��$��������

�����

%()25(���67(9(16��/$//<�*5((1��DQG�2/6=(:6.,��--�

23,1,21�%<�2/6=(:6.,��-�� )LOHG���$SULO��������

��� %HIRUH� WKLV� &RXUW� DUH� WKH� GLUHFW� DSSHDOV� RI� 7KRPDV� 3�� &DUQH\�� ,QF�

��&DUQH\��� DQG� &RQWLQHQWDO� ,QVXUDQFH� &RPSDQ\� ��&RQWLQHQWDO��� DQG� WKH

FURVV�DSSHDO�RI�5RPDQ�0RVDLF�DQG�7LOH�&RPSDQ\���5RPDQ�����$IWHU�D�KHDULQJ

ZLWKRXW�D� MXU\�RQ�WKH�PHULWV�RI�5RPDQ
V�FRPSODLQW�� WKH�WULDO�FRXUW� IRXQG� LQ

IDYRU� RI� 5RPDQ� DQG� DJDLQVW� &DUQH\� DQG� &RQWLQHQWDO� LQ� WKH� DPRXQW� RI

�������������SOXV�LQWHUHVW�DQG�FRVWV���:H�DIILUP�

��� 2Q�0D\�����������&DUQH\�ZDV� UHWDLQHG�DV� WKH�JHQHUDO� FRQWUDFWRU� E\

WKH�&LW\�RI�3KLODGHOSKLD�WR�UHQRYDWH�QXPHURXV�WHUPLQDOV�DW�WKH�3KLODGHOSKLD

,QWHUQDWLRQDO�$LUSRUW���&RQWLQHQWDO�H[HFXWHG�D�VXUHW\�ERQG�LQ�WKH�DPRXQW�RI

���������������� � 3DUW� RI� WKH� UHQRYDWLRQ� LQFOXGHG� WKH� OD\LQJ� RI� WHUUD]]R

IORRULQJ�� � 7KH� IORRULQJ� ZRUN� ZDV� VXEFRQWUDFWHG� WR� 5RPDQ� SHU� LWV� ELG� RI

�������SHU�VTXDUH�IRRW��WRWDOLQJ����������������QRW�LQFOXGLQJ�ILQDO�UHVHDOLQJ

DQG�EXIILQJ�RI�WKH�IORRU���ILQDO�FOHDQLQJ�����$�VHSDUDWH�ELG�IRU������������ZDV

VXEPLWWHG�E\�5RPDQ�IRU�WKH�ILQDO�FOHDQLQJ�MRE��EXW�WKLV�ELG�ZDV�UHMHFWHG�E\

&DUQH\�

��� 5RPDQ� SURFHHGHG� WR� LQVWDOO� WKH� WHUUD]]R� IORRULQJ� DFFRUGLQJ� WR

VSHFLILFDWLRQ�RI� WKH�SURMHFW�� �'XULQJ� WKH� FRXUVH� RI� WKH�SURMHFW��&DUQH\�ZDV

RIWHQ�ODWH�LQ�DGYDQFLQJ�SD\PHQW�WR�5RPDQ��DQG�5RPDQ�UHVRUWHG�WR�WZR�ZRUN

VWRSSDJHV�LQ�RUGHU�WR�IRUFH�&DUQH\�WR�UHPLW�PRQH\V�GXH�XQGHU�WKH�FRQWUDFW�

$OVR�GXULQJ�WKH�FRXUVH�RI� WKH�SURMHFW�� WKH�&LW\�RI�3KLODGHOSKLD�PRGLILHG� WKH
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VFRSH�RI�WKH�SURMHFW��UHGXFLQJ�WKH�DPRXQW�RI�WHUUD]]R�IORRULQJ�WR�EH�LQVWDOOHG�

5RPDQ�KDG�DOUHDG\�SXUFKDVHG�WKH�WLOH�QHHGHG�IRU�PXFK�RI�WKH�SURMHFW�DQG�

SHU� WKH� WHUPV� RI� WKH� VXEFRQWUDFW� DJUHHPHQW�� UHTXHVWHG� D� FUHGLW� RI

������������ IRU� WKH� FRVW� RI� WKH� SXUFKDVHG� WLOH� ZKLFK� ZRXOG� QRZ� QRW� EH

QHHGHG��$OWHUQDWLYHO\�5RPDQ�UHTXHVWHG�SD\PHQW�RI�D������������UHVWRFNLQJ

IHH���&DUQH\�IDLOHG�WR�DFFHGH�WR�HLWKHU�UHTXHVW�

��� 5RPDQ� VXEVWDQWLDOO\� ILQLVKHG� WKH� SURMHFW� LQ� JRRG� DQG� ZRUNPDQOLNH

PDQQHU�E\�$XJXVW�������H[FHSWLQJ� D� ILQDO� �SXQFK� OLVW�� RI� FRVPHWLF� GHIHFWV

WKDW� QHHGHG� WR� EH� FRUUHFWHG�� � %\� 2FWREHU� ������ 5RPDQ� KDG� UHFHLYHG

DSSUR[LPDWHO\��������RI�WKH�PRQH\�GXH� LW�� �5RPDQ�VXEVHTXHQWO\�VWRSSHG

ZRUN�RQ�WKH�SURMHFW�DQG�UHIXVHG�WR�FRQWLQXH�XQOHVV�PRQH\V�GXH�ZHUH�SDLG�

7HVWLPRQ\� HOLFLWHG� DW� WULDO� LQGLFDWHV� WKDW� WKH� ILQDO� FOHDQLQJ� ZRXOG� KDYH

UHFWLILHG�����RI�WKH�SXQFK�OLVW�LWHPV��,Q�'HFHPEHU��������&DUQH\�FRQWUDFWHG

WKH�ILQDO�FOHDQLQJ�SURMHFW�WR�0DULQH�'HFN�DQG�)ORRU�&RPSDQ\���0DULQH���RQ�D

WLPH�DQG�PDWHULDO�EDVLV�

��� 7KH�&LW\��KRZHYHU��ZDV�XQKDSS\�ZLWK�WKH�WLPHOLQHVV�RI�0DULQH
V�ZRUN�

ZKLFK�UHVXOWHG�LQ�5RPDQ�EHLQJ�DZDUGHG�WKH�UHPDLQLQJ�SDUW�RI� WKH�FOHDQLQJ

SURMHFW��E\�0D\�������RQO\�RQH�WKLUG�RI�WKH�MRE�ZDV�FRPSOHWHG���5RPDQ�ZDV

WR�EH�SDLG�IRU�LWV�ZRUN�RQ�D�SUR�UDWHG�EDVLV�FRPPHQVXUDWH�ZLWK�LWV�HDUOLHU�ELG

DQG�WKH�SHUFHQWDJH�DPRXQW�RI�ZRUN�QHHGHG�WR�ILQLVK�WKH�MRE��RU������������

'HVSLWH� ILQDO� DSSURYDO� RI� WKH� ZRUN� E\� WKH� &LW\� RI� 3KLODGHOSKLD� DQG� SURSHU

LQYRLFLQJ�E\�5RPDQ��&DUQH\�IDLOHG�WR�SD\�WKH�DPRXQW�GXH�
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��� 5RPDQ�ILOHG�VXLW�DJDLQVW�&DUQH\�DQG�&RQWLQHQWDO�LQ�0D\���������$�IRXU�

GD\�EHQFK�WULDO�ZDV�KHOG�IURP�'HFHPEHU���WR�'HFHPEHU�����������7KH�WULDO

FRXUW�LVVXHG�LWV�GHFLVLRQ�LQ�IDYRU�RI�5RPDQ�RQ�6HSWHPEHU�����������&DUQH\

ILOHG� D� QRWLFH� RI� DSSHDO� RQ� 6HSWHPEHU� ���� ������ DQG� &RQWLQHQWDO� IROORZHG

VXLW�RQ�2FWREHU�����������5RPDQ�WKHQ�ILOHG�QRWLFH�RI�FURVV�DSSHDO�RQ�2FWREHU

�����������7KH�WULDO�FRXUW�LVVXHG�D�5XOH������RSLQLRQ�RQ�'HFHPEHU����������

2Q�0DUFK�����������WKH�&HQWUDO�/HJDO�6WDII�RI� WKLV�&RXUW� LQIRUPHG� FRXQVHO

IRU� &DUQH\� WKDW� WKH� DSSHDO� ZDV� SUHPDWXUH� DQG� WKDW� EHFDXVH� SRVW�WULDO

PRWLRQV� KDG� QRW� EHHQ� ILOHG�� WKH� LVVXHV� SUHVHQWHG� KDG� EHHQ� ZDLYHG�

&RQWLQHQWDO� VXEVHTXHQWO\� ILOHG� D� PRWLRQ� ZLWK� WKH� WULDO� FRXUW� IRU� SRVW�WULDO

UHOLHI�QXQF�SUR�WXQF�RQ�0DUFK�����������DQG�&DUQH\�IROORZHG�ZLWK�D�VHSDUDWH

EXW� OLNHZLVH�PRWLRQ�RQ�0DUFK����� ������ �5RPDQ�� LQ� WXUQ�� ILOHG�PRWLRQV� WR

VWULNH���%\�RUGHU�LVVXHG�0D\�����������WKH�WULDO�FRXUW�GHQLHG�5RPDQ
V�PRWLRQ

WR�VWULNH�DQG�VLPXOWDQHRXVO\�GHQLHG�DSSHOODQWV
�SHWLWLRQV�IRU�SRVW�WULDO� UHOLHI

RQ�WKH�EDVLV�VHW�IRUWK�LQ�LWV�6HSWHPEHU����������RSLQLRQ���2Q�-XQH����������

XSRQ� SUDHFLSH� RI� 5RPDQ�� DQ� HQWU\� RI� MXGJPHQW� ZDV� LVVXHG�� � 7KLV� DSSHDO

IROORZHG�

��� ,QLWLDOO\� ZH� DGGUHVV� WZR� SURFHGXUDO� TXHVWLRQV� UDLVHG� E\� 5RPDQ� RQ

FURVV�DSSHDO�� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� JUDQWLQJ� &RQWLQHQWDO
V� DQG

&DUQH\
V� PRWLRQV� IRU� SRVW�WULDO� UHOLHI� QXQF� SUR� WXQF� DQG� ZKHWKHU� WKH� WULDO

FRXUW�HUUHG�E\�QRW�SHUPLWWLQJ�5RPDQ�WR�DPHQG�LWV�FRPSODLQW�
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��� 2XU�VWDQGDUG�RI�UHYLHZ�LQ�UHYLHZLQJ�D�WULDO�FRXUW
V�JUDQW�RI�DSSHDO�QXQF

SUR� WXQF�� ZKHQ� REMHFWLRQV� DUH� UDLVHG�� LV� RQH� RI� DQ� DEXVH� RI� GLVFUHWLRQ�

0LOODUG� Y�� 1DJOH�� ���� $��G� ���� ��� �3D�6XSHU�� ������� � 7KH� WULDO� FRXUW� LV

UHTXLUHG�WR�VHW�IRUWK�LWV�UDWLRQDOH�IRU�FRQVLGHULQJ�WKH�PHULWV�RI�XQWLPHO\�SRVW�

WULDO�PRWLRQV���,G���5RPDQ�GLG�UDLVH�REMHFWLRQV�WR�WKH�DSSHOODQWV
�SHWLWLRQV�IRU

UHOLHI��LQ�WKH�IRUP�RI�D�PRWLRQ�WR�VWULNH�� �+HUH��WKH�WULDO�FRXUW�DSSHQGHG�DQ

H[WHQGHG�IRRWQRWH�WR�LWV�0D\�����������RUGHU�JUDQWLQJ�WKH�DSSHDO�QXQF�SUR

WXQF�EXW�GLVPLVVLQJ�WKH�SRVW�WULDO�PRWLRQV���7KH�FRXUW�QRWHG�WKDW�DOO�SDUWLHV

ILOHG� WKHLU� RULJLQDO� DSSHDOV� ZLWKRXW� EHQHILW� RI� SRVW�WULDO� PRWLRQV� VLPSO\

EHFDXVH�FRXQVHO�IDLOHG�WR�SURSHUO\�FRQVXOW�WKH�UXOHV�RI�FLYLO�SURFHGXUH���7KH

FRXUW�GLG��KRZHYHU��OLPLW�WKH�LVVXHV�FRQVLGHUHG�RQ�SRVW�WULDO�PRWLRQV�WR�WKRVH

UDLVHG�LQ�WKH�RULJLQDO�VWDWHPHQWV�RI�LVVXHV�UDLVHG�RQ�DSSHDO��WKXV�PLQLPL]LQJ

VXUSULVH�DQG�SUHMXGLFH�WR�5RPDQ���7KH�FRXUW�DOVR�QRWHG�WKDW�WKH�SURFHGXUDO

HUURU�ZDV�QRW�REMHFWHG�WR�LQLWLDOO\�E\�5RPDQ�� �:H�GR�QRW� ILQG�WKDW�WKH�WULDO

FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�WKLV�PDWWHU�

��� :H�DOVR� ILQG�� WKRXJK�� WKDW� 5RPDQ� IDLOHG� WR� SUHVHUYH� WKH� LVVXH� RI� LWV

DPHQGHG� FRPSODLQW� IRU� DSSHOODWH� UHYLHZ�� � .HHSLQJ� LQ� VWHS� ZLWK� WKH� RWKHU

OLWLJDQWV� LQ� WKLV� FDVH�� 5RPDQ� DOVR� ILOHG� LWV� RULJLQDO� QRWLFH� RI� DSSHDO� EHIRUH

VHHNLQJ� SRVW�WULDO� UHOLHI� IURP� WKH� WULDO� FRXUW�� � 8QOLNH� WKH� RWKHU� OLWLJDQWV�

KRZHYHU��5RPDQ�GLG�QRW�SHWLWLRQ� WKH� WULDO� FRXUW� IRU�SHUPLVVLRQ� WR� ILOH�SRVW�

WULDO�PRWLRQV�QXQF�SUR�WXQF���,QVWHDG��LW�VRXJKW�WR�TXDVK�WKH�RWKHU�OLWLJDQWV


PRWLRQV� IRU� UHOLHI� DV� XQWLPHO\� ILOHG�� � ,W� LV� ZHOO� HVWDEOLVKHG� WKDW� LVVXHV� QRW
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UDLVHG�LQ�SRVW�WULDO�PRWLRQV�DUH�ZDLYHG�IRU�DSSHOODWH�UHYLHZ���'ROODU�%DQN�Y�

6ZDUW]�� ����$��G������������ �3D�� ������� �0RUHRYHU��ZH�KDYH� SUHYLRXVO\

KHOG�WKDW�WKH�IDLOXUH�WR�ILOH�SRVW�WULDO�PRWLRQV�UHOLHYHV�WKLV�&RXUW�RI�WKH�QHHG

WR�DGGUHVV�WKH�PHULWV�RI�DQ�DSSHOODQW
V�FRPSODLQW���6HH��H�J���0DWWKHZV�Y�

-RLQHV�� ����$��G������ �3D�6XSHU�� ������� �:H�DUH� WKHUHIRUH� FRPSHOOHG� WR

ILQG�WKDW��E\�IDLOLQJ�WR�SHWLWLRQ�WKH�WULDO�FRXUW�WR�ILOH�SRVW�WULDO�PRWLRQV�QXQF

SUR�WXQF��5RPDQ�KDV�ZDLYHG�WKH�LVVXH�UHJDUGLQJ�WKH�WULDO�FRXUW
V�GHFLVLRQ�WR

QRW�DOORZ�DPHQGPHQW�RI�LWV�FRPSODLQW�

���� 7KH� TXHVWLRQV� UDLVHG� E\� DSSHOODQWV� DUH� SURSHUO\� EHIRUH� WKLV� &RXUW�

6SHFLILFDOO\��DSSHOODQWV�FRPSODLQ�WKDW�WKH�WULDO�FRXUW������IDLOHG�WR�DSSO\�FOHDU

WHUPV�GLFWDWLQJ�XQLW�SULFHV�WR�EH�DSSOLHG�WR�FKDQJHV�LQ�WKH�ZRUN������IDLOHG�DV

D� PDWWHU� RI� ODZ� WR� GHWHUPLQH� WKH� FRVWV� RI� WKH� FUHGLWV�� ���� LPSURSHUO\

DGPLWWHG�DQG�FRQVLGHUHG�H[WULQVLF�HYLGHQFH�LQ�LQWHUSUHWLQJ�WKH�FRQWUDFW��DQG

���� HUUHG� LQ� ILQGLQJ� WKDW� &DUQH\� EUHDFKHG� WKH� FRQWUDFW� E\� IDLOLQJ� WR�PDNH

WLPHO\�SD\PHQWV�WR�5RPDQ���&RQWLQHQWDO�DGGLWLRQDOO\�FRPSODLQV�WKDW�WKH�WULDO

FRXUW������HUUHG�DV�D�PDWWHU�RI�ODZ�E\�DGGLQJ�LQWHUHVW�WR�WKH�MXGJPHQW��DQG

����HUUHG�DV�D�PDWWHU�RI� ODZ�E\�DZDUGLQJ�FRVWV�DWWULEXWHG� WR�PDWHULDOV�QRW

XVHG�LQ�WKH�SURMHFW�

���� $SSHOODQWV
�IRXUWK�FRPSODLQW�LV�HVVHQWLDOO\�D�VXIILFLHQF\�RI�WKH�HYLGHQFH

TXHVWLRQ�� 2XU� VFRSH� RI� UHYLHZ� LQ� D� QRQ�MXU\� WULDO� LV� OLPLWHG� WR� ZKHWKHU

ILQGLQJV�RI�IDFW�DUH�VXSSRUWHG�E\�FRPSHWHQW�HYLGHQFH�DQG�ZKHWKHU�WKH�WULDO

FRXUW� FRPPLWWHG�DQ�HUURU�RI� ODZ�� �%HUZLFN�Y��.HXOHU�5HDOWRUV������$��G
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������3D�6XSHU�� ������� �)XUWKHUPRUH�� LW� LV�ZLWKLQ� WKH�SURYLQFH� RI� WKH� WULDO

MXGJH�� VLWWLQJ�ZLWKRXW� D� MXU\�� WR� GHWHUPLQH� WKH� FUHGLELOLW\� RI� WKH� ZLWQHVVHV

DQG�ZHLJK�WKHLU�WHVWLPRQ\���$OOHJKHQ\�&RXQW\�Y��0RQ]R������3D���������

$��G���������������0RUHRYHU��RXU�6XSUHPH�&RXUW�KDV�VWDWHG�

$V�ORQJ�DV�VXIILFLHQW�HYLGHQFH�H[LVWV�LQ�WKH�UHFRUG�WR�VXSSRUW
WKH� ILQGLQJ� IRXQG� E\� WKH� WULDO� FRXUW�� DV� IDFWILQGHU�� ZH� DUH
SUHFOXGHG� IURP� RYHUWXUQLQJ� WKDW� ILQGLQJ� DQG� PXVW� DIILUP�
WKHUHE\� SD\LQJ� WKH� SURSHU� GHIHUHQFH� GXH� WR� WKH� IDFWILQGHU
ZKR�KHDUG�WKH�ZLWQHVVHV�WHVWLI\�DQG�ZDV�LQ�WKH�VROH�SRVLWLRQ
WR�REVHUYH�WKH�GHPHDQRU�RI�WKH�ZLWQHVVHV�DQG�DVVHVV�WKHLU
FUHGLELOLW\�� 7KXV� UXOH� RI� ODZ� LV� ZHOO� HVWDEOLVKHG� LQ� RXU
MXULVSUXGHQFH�DQG�LV�URRWHG�LQ�FRQFHSWV�RI�IDLUQHVV��FRPPRQ
VHQVH�DQG�MXGLFLDO�HFRQRP\�

&RPPRQZHDOWK�� 'HSW�� RI� 7UDQV�� Y�� 2
&RQQHOO�� ���� 3D�� ����� ���� $��G

����������������

���� +HUH��WKH�WULDO�FRXUW�IRXQG�WKDW�WKH�XQDPELJXRXV�WHUPV�RI�WKH�FRQWUDFW

UHTXLUHG�&DUQH\�WR�PDNH�SD\PHQWV�WR�5RPDQ�ZLWKLQ� ILYH�GD\V�RI� UHFHLYLQJ

SD\PHQW�IURP�WKH�&LW\��DQG�WKDW�D�UHWDLQDJH�RI�����ZDV�WR�EH�UHGXFHG�WR

���RQFH�WKH�SURMHFW�ZDV�����FRPSOHWHG��7KHVH�ILQGLQJV�DUH�VXSSRUWHG�E\

WKH�HYLGHQFH�RI�([KLELW�3���������������7KH�FRXUW�DOVR�IRXQG�WKDW�&DUQH\�GLG

QRW�UHGXFH�WKH�SHUFHQWDJH�RI�ELOOLQJ�UHWDLQDJH�WR�5RPDQ�HYHQ�DIWHU�WKH�&LW\

KDG� UHGXFHG� LWV� UHWDLQDJH� WR� &DUQH\� DQG� WKDW� &DUQH\� GLG� QRW� SD\� 5RPDQ

SURPSWO\� ZLWKLQ� ILYH� GD\V� RI� UHFHLYLQJ� SD\PHQW� IURP� WKH� &LW\�� � 7KHVH

ILQGLQJV�DUH�VXSSRUWHG�E\�WHVWLPRQ\�DW�1�7������������DW������������������

DW��������������������([KLELW�3���²3����� �:H�FRQFOXGH�WKDW� WKH�HYLGHQFH
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ZDV�VXIILFLHQW�IRU�WKH�IDFWILQGHU�WR�ILQG�WKDW�&DUQH\�EUHDFKHG�LWV�FRQWUDFW�ZLWK

5RPDQ�LQ�WKDW�LW�IDLOHG�WR�PDNH�WLPHO\�SD\PHQWV�

���� $SSHOODQWV
� FRPSODLQWV� RQH� WKURXJK� WKUHH� DOO� FRQFHUQ� WKH� WULDO� FRXUW
V

LQWHUSUHWDWLRQ�RI�WKH�FRQWUDFW�EHWZHHQ�&DUQH\�DQG�5RPDQ��7KH�LQWHUSUHWDWLRQ

RI�D�FRQWUDFW�LV�D�PDWWHU�RI�ODZ�DQG�DQ�DSSHOODWH�FRXUW�QHHG�QRW�GHIHU�WR�WKH

FRQFOXVLRQV�RI�WKH�WULDO�FRXUW���+DOSLQ�Y��/D6DOOH�8QLYHUVLW\������$��G���

�3D�6XSHU�� ������� �0RUHRYHU��ZKHQ� WKH� WHUPV� RI� D� FRQWUDFW� DUH� FOHDU� DQG

XQHTXLYRFDO��PHDQLQJ�PXVW�EH�GHWHUPLQHG�IURP�WKH�ODQJXDJH�LWVHOI���,G�

���� $SSHOODQWV�ILUVW�DUJXH�WKDW�WKH�WULDO�FRXUW�IDLOHG�WR�DGKHUH�WR�WKH�SODLQ

PHDQLQJ� RI� WKH� WHUPV� RI� WKH� FRQWUDFW� ZKHQ� LW� IRXQG� WKDW� WKH� ������� SHU

VTXDUH� IRRW� FUHGLW� IRU� FDQFHOOHG� ZRUN� GHPDQGHG� E\� &DUQH\� ZDV

XQUHDVRQDEOH�� �+HUH��ZKHQ� WKH�&LW\� GRZQVFDOHG� WKH� VL]H� RI� WKH� SURMHFW� E\

�������VTXDUH�IHHW��D�PRGLILFDWLRQ�RI�WKH�VXEFRQWUDFWHG�SULFH�ZDV�QHFHVVDU\

EHFDXVH�RI�WKH�GHOHWHG�ZRUN���+RZHYHU��5RPDQ�KDG�DOUHDG\�SXUFKDVHG�VRPH

RI�WKH�PDWHULDOV�LQ�DQWLFLSDWLRQ�RI�SHUIRUPLQJ�WKH�ZRUN���,Q�UHVSRQVH�WR�WKH

FKDQJH� LQ� ZRUN� RUGHUV�� 5RPDQ� UHTXHVWHG� D� FUHGLW� DJDLQVW� WKH� RULJLQDO

FRQWUDFW�SULFH�LQ�WKH�DPRXQWV�RI��������SHU�VTXDUH�IRRW�RI�ZRUN�GHOHWHG�DQG

IRU�ZKLFK�PDWHULDOV�KDG�QRW�EHHQ�SUH�SXUFKDVHG��UHIOHFWLQJ� WKH� H[SHQVH�RI

ODERU�DQG�PDWHULDO�WKDW�ZRXOG�QRW�EH�LQFXUUHG���DQG�������SHU�VTXDUH�IRRW�RI

ZRUN� GHOHWHG� IRU� ZKLFK� PDWHULDOV� KDG� DOUHDG\� EHHQ� SXUFKDVHG� �UHIOHFWLQJ

RQO\� WKH� ODERU� H[SHQVHV� WKDW� ZRXOG� QRW� EH� LQFXUUHG��� � 7KLV� FUHGLW� ZDV

LQWHQGHG�WR�EH�GHGXFWHG�IURP�WKH�WRWDO�FRQWUDFWHG�SULFH�WR�DUULYH�DW�WKH�QHZ
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DPRXQW�GXH�5RPDQ�IRU�SHUIRUPLQJ�WKH�PRGLILHG�SURMHFW���&DUQH\��KRZHYHU�

LQVLVWHG� WKDW� WKH� FUHGLW� VKRXOG� EH���������ZKLFK�ZDV� WKH� SULFH� SHU� VTXDUH

IRRW�&DUQH\�UHFHLYHG�IURP�WKH�&LW\�

���� $SSHOODQWV�EDVH�WKHLU�DUJXPHQW�RQ�DQ�LQWHUSUHWDWLRQ�RI�D�FODXVH�LQ�WKH

VXEFRQWUDFW� ZKLFK� VWDWHV� WKDW� WKH� &DUQH\�5RPDQ� FRQWUDFW� SURYLGHV� WKDW� LW

LQFRUSRUDWHV�DOO�WKH�WHUPV�RI�WKH�FRQWUDFW�EHWZHHQ�&DUQH\�DQG�WKH�&LW\�DQG

WKDW���>V@XEFRQWUDFWRU�DJUHHV�WR�EH�ERXQG�WR�WKH�&RQWUDFWRU�DQG�WKH�2ZQHU

>WKH�&LW\@�E\�WKH�WHUPV�DQG�SURYLVLRQV�WKHUHRI����$SSHOODQW�&DUQH\
V�EULHI��DW

�����$�PRUH�FRPSOHWH�UHDGLQJ�RI�SDUDJUDSK�RQH�RI�WKH�VXEFRQWUDFW�UHYHDOV�

7KH�ZRUN�VKDOO�EH�SHUIRUPHG�LQ�DFFRUGDQFH�ZLWK� WKH�WHUPV
DQG� SURYLVLRQV� RI� WKH� FRQWUDFW�� XQOHVV� PRGLILHG� KHUHLQ�
EHWZHHQ� WKH� 2ZQHU� DQG� WKH� &RQWUDFWRU�� LQFOXGLQJ� DOO� WKH
*HQHUDO�DQG�6SHFLDO�&RQGLWLRQV��GUDZLQJV��VSHFLILFDWLRQV�DQG
RWKHU�GRFXPHQWV�IRUPLQJ��RU�PDGH�E\� UHIHUHQFH��D�SDUW� RI
WKH�FRQWUDFW�EHWZHHQ� WKH�&RQWUDFWRU�DQG� WKH�2ZQHU�� DOO� RI
ZKLFK� VKDOO� EH� FRQVLGHUHG� D� SDUW� RI� WKH� VXEFRQWUDFW� E\
UHIHUHQFH�� WKHUHWR�� DQG� WKH� 6XEFRQWUDFWRU� DJUHHV� WR� EH
ERXQG� WR� WKH�&RQWUDFWRU� DQG� WKH�2ZQHU� E\� WKH� WHUPV� DQG
SURYLVLRQV�WKHUHRI�

6XEFRQWUDFW� DJUHHPHQW�� ([KLELW� 3���� �HPSKDVLV� DGGHG��� � 3DUDJUDSK� ILYH

FRQWDLQV�WKH�IROORZLQJ�SURYLVLRQ�

,Q�WKH�HYHQW�WKDW�WKH�RZQHU�UHTXLUHV�FKDQJHV�WR�ZRUN��WKH
6XEFRQWUDFWRU� DJUHHV� WR� SHUIRUP� UHTXHVWHG� DGGLWLRQDO
DQG�RU� GHOHWHG� ZRUN� LQ� DFFRUGDQFH� ZLWK� WKH� VSHFLILF
SUHYDLOLQJ�ZDJH�UDWHV�DQG�RU�XQLRQ�UDWHV������

7KH�6XEFRQWUDFWRU� DJUHHV� WR� VXSSO\� DOO�PDWHULDOV� DW� DFWXDO
LQYRLFHG� DPRXQW�� � 1RW� DPRXQW� RI� DGGLWLRQDO� ZRUN� VKDOO� EH
WKH� VXP� RI� PDWHULDO� DQG� ODERU� SOXV� ���� RYHUKHDG� DQG
SURILW�

6XEFRQWUDFW�DJUHHPHQW��([KLELW�3����
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���� :H�EHOLHYH�WKDW�D�IDLU�UHDGLQJ�RI�WKH�WHUPV�RI�WKH�FRQWUDFW�LQGLFDWH�WKDW

DQ\� FUHGLW� JLYHQ� IRU� GHOHWHG� ZRUN� PXVW� EH� EDVHG� RQ� WKH� VXP� RI� ODERU�

PDWHULDOV�DQG�SURILW��DQG�WKDW�WKH�FUHGLW�SURYLVLRQ�VHW�IRUWK�LQ�SDUDJUDSK�ILYH

PRGLILHV� WKH� VQLSSHW� FLWHG� E\� DSSHOODQWV�� � :H� QRWH� WKDW� SDUDJUDSK� IRXU�

ZKLFK�FDOOV�IRU�D�UHFLWDWLRQ�RI�WKH�EUHDNGRZQ�RI�ODERU�DQG�PDWHULDOV�FRVWV�RI

WKH�WRWDO�FRQWUDFW��LV�EODQN���,Q�FDVHV�ZKHUH�WKH�WHUPV�DUH�DPELJXRXV�RU�WKH

FRPSOHWH� DJUHHPHQW� LV� QRW� UHFRUGHG�� WKH� FRXUW� PXVW� H[DPLQH� WKH

VXUURXQGLQJ� FLUFXPVWDQFHV� WR� GHWHUPLQH� WKH� SDUWLHV
� LQWHQW�� � *UHHQH� Y�

2OLYHU�5HDOW\�&R�������$��G�������3D�6XSHU����������:H�PXVW�� WKHUHIRUH�

ORRN� HOVHZKHUH� WR� GHWHUPLQH� WKH� ODERU�PDWHULDOV� EUHDNGRZQ� IRU� 5RPDQ
V

FUHGLW�

���� 6XFK� HYLGHQFH� LV� FRQWDLQHG� LQ� WKH� WHVWLPRQ\� RI� 3DXO� 7UDYLVWDQ�� 1�7�

���������DW��������DQG�GRFXPHQWV�([KLELWV�3��²3�����3���%²3���-���7KLV

HYLGHQFH� HVWDEOLVKHG� ZKDW� RFFXUUHG� GXULQJ� WKH� ELGGLQJ� SURFHVV� DQG� KRZ

5RPDQ� DUULYHG� DW� LWV� ELG� SULFH�� � 7UDYLVWDQ� WHVWLILHG� WKDW� KLV� LQLWLDO� ELG� ZDV

EDVHG�XSRQ�D�VTXDUH�IRRW�FRVW�RI���������URXQGHG�XS�WR��������GXH�WR�WKH

IDFW� WKDW�WKH� WHUUD]]R� IORRULQJ�ZRXOG�KDYH� WR� EH� ODLG� RXW� LQ� VHFWLRQV�ZLWKLQ

SO\ZRRG��FRFRRQV��LQ�RUGHU�WR�SUHYHQW�DLUSRUW�FXVWRPHUV�IURP�WKH�KD]DUGV�RI

WKH� SURMHFW�� � $� UHYLHZ� RI� WKH� PDWHULDOV� VKRZV� WKDW� D� VTXDUH� IRRW� FRVW� RI

�������DQG�D�EDVH�ODERU�SULFH�RI�������SHU�VTXDUH�IRRW�LV�QRW�XQUHDVRQDEOH�

7KH� WULDO� FRXUW� ZDV� WKHUHIRUH� FRUUHFW� LQ� GHWHUPLQLQJ� WKH� FUHGLW� YDOXH� RI

GHOHWHG�ZRUN�IRU�ZKLFK�PDWHULDOV�KDG�QRW�EHHQ�SXUFKDVHG�DW��������
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���� 7KH� WULDO� FRXUW� DOVR� FRUUHFWO\� IRXQG� WKDW� D� FUHGLW� RI� ������ IRU� HDFK

GHOHWHG�VTXDUH�IRRW�RI�ZRUN�ZKHUH�WKH�PDWHULDO�KDG�DOUHDG\�EHHQ�SXUFKDVHG

ZDV� UHDVRQDEOH�� � /RRNLQJ� DJDLQ� WR� WKH� SODLQ� PHDQLQJ� RI� WKH� VXEFRQWUDFW

DJUHHPHQW�DW�SDUDJUDSK�RQH��ZKLFK�LQFRUSRUDWHG�E\�UHIHUHQFH�WKH�WHUPV�RI

WKH� &DUQH\�&LW\� FRQWUDFW�� WKH� WULDO� FRXUW� GLUHFWHG� LWV� DWWHQWLRQ� WR� WKH

&DUQH\�&LW\�FRQWUDFW���$W�VHFWLRQ��������'LY��,���²����WKH�FRQWUDFW�FDOOV�IRU

WKH�UHLPEXUVHPHQW�RI�FRVWV�LQFXUUHG�IRU�PDWHULDOV�SXUFKDVHG�EHIRUH�WKH�ZRUN

UHODWHG�WR�WKRVH�PDWHULDOV�ZDV�RPLWWHG�IURP�WKH�SURMHFW���,Q�WKLV�LQVWDQFH��ZH

ILQG� DSSHOODQWV
� DUJXPHQW� WKDW� WKH� WHUPV�RI� WKH�&DUQH\�&LW\� FRQWUDFW� �IORZ

WKURXJK�� WR� WKH�&DUQH\�5RPDQ� FRQWUDFW� UHDVRQDEOH�� � *LYHQ� WKLV�� WKHQ�� WKH

UHLPEXUVHPHQW�IRU�FRVW�RI�PDWHULDOV�VKRXOG�EH�GHGXFWHG�IURP�WKH�FUHGLW�IRU

GHOHWHG�ZRUN�� L�H���RQO\�FUHGLWV� IRU�ODERU�FRVWV�VKRXOG�EH�H[WHQGHG�� �7KLV� LV

ZKDW�WKH�WULDO�FRXUW�GLG��DQG�ZH�ILQG�LW�WR�EH�WKH�FRUUHFW�DSSURDFK�

���� 2XU� IRUHJRLQJ� DQDO\VLV� SURYLGHV� DQVZHUV� WR� DSSHOODQWV
� QH[W� WZR

LVVXHV��L�H���ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�GHWHUPLQLQJ�WKH�UHDVRQDEOH�FRVW

RI� WKH� FUHGLWV� DQG� ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\� DGPLWWHG� H[WULQVLF

HYLGHQFH� LQ� WKH�IRUP�RI�SUH�FRQWUDFW� FDOFXODWLRQV�� �7KHVH� LVVXHV�KDYH�EHHQ

DGGUHVVHG��DQG�ZH�ILQG�DSSHOODQWV
�DUJXPHQWV�WR�EH�HTXDOO\�ZLWKRXW�PHULW�

���� $SSHOODQW� &RQWLQHQWDO� IXUWKHU� FRPSODLQV� WKDW� WKH� WULDO� FRXUW� HUUHG� E\

DGGLQJ� LQWHUHVW� WR� WKH� MXGJPHQW� DQG� E\� DZDUGLQJ� FRVWV� DWWULEXWHG� WR

PDWHULDOV�QRW�XVHG�LQ�WKH�SURMHFW���7KLV�ODVW�LVVXH�LV�RI�GXELRXV�PHULW�DQG�ZH

UHMHFW�LW�RXW�RI�KDQG���$SSHOODQW�DUJXHV�WKDW�WKH�PDWHULDOV�ERXJKW�IRU�XVH�LQ
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WKH� SURMHFW� ZKLFK� ZHUH� ODWHU� UHQGHUHG� QRQ�XVDEOH� GXH� WR� GHOHWLRQV� LQ� WKH

SURMHFW�ZHUH�QRW�DFWXDOO\��IXUQLVKHG��WR�WKH�SURMHFW�DQG�WKXV�IDOO�RXWVLGH�WKH

VFRSH� RI� WKH� ERQG� DQG� VXUHW\�� � $SSHOODQW� RIIHUV� QR� DXWKRULW\� IRU� WKLV

SURSRVLWLRQ�DQG�ZH�DUH�FHUWDLQ�WKHUH�LV�QRQH���,W�KDUGO\�QHHGV�WR�EH�VDLG�WKDW

5RPDQ�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�PDWHULDOV�KDG�LW�QRW�DQWLFLSDWHG�XVLQJ

WKHP�LQ�WKH�SURMHFW���$V�DSSHOODQW�LQVXUHG�WKH�SHUIRUPDQFH�RI�WKH�FRQWUDFWRU

DFFRUGLQJ� WR� WKH� WHUPV� RI� WKH� FRQWUDFW�� DQG� WKH� FRQWUDFW� SURYLGHG� IRU

UHLPEXUVHPHQW�RI�PDWHULDO� FRVWV�SXUFKDVHG� LQ�DQWLFLSDWLRQ�RI� SURMHFWV� ODWHU

GHOHWHG��ZH�ILQG�WKH�DZDUG�RI�WKHVH�FRVWV�SURSHU���6HH�DOVR�:DOWHU
V�7LUH

6HUY��Y��1DWLRQDO�)LUH�6HUY�������$��G�����������3D����������>7@KH�SURSHU

WHVW�WR�EH�DSSOLHG�LV�ZKHWKHU�RU�QRW�������WKHUH�LV�D�UHDVRQDEOH�DQG�JRRG�IDLWK

H[SHFWDWLRQ�E\�WKH�VXSSOLHU�DW�WKH�WLPH�RI�GHOLYHU\�WKDW�WKH�PDWHULDO�XQGHU�DOO

WKH�FLUFXPVWDQFHV�ZRXOG�EH�VXEVWDQWLDOO\�XVHG�XS�LQ�WKH�SURMHFW�XQGHU�ZD\�

,I�VR��WKH�VXUHW\�LV�OLDEOH����

���� $SSHOODQW� &RQWLQHQWDO� ILQDOO\� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ

DZDUGLQJ�LQWHUHVW�WR�5RPDQ��RQ�WKH�JURXQGV�WKDW�WKH�WHUPV�RI�LWV�ERQG�OLPLWV

LWV� REOLJDWLRQ� WR� �PDWHULDOV� IXUQLVKHG�� HTXLSPHQW� RU� PDFKLQHU\� UHQWHG�

VHUYLFHV�UHQGHUHG�E\�SXEOLF�XWLOLWLHV��DQG�ODERU�VXSSOLHG�RU�SHUIRUPHG�LQ�WKH

SURVHFXWLRQ� RI� WKH� ZRUN��� � &RQWLQHQWDO
V� DVVHUWLRQ� UXQV� FRXQWHU� WR� ZHOO�

HVWDEOLVKHG�FDVH�ODZ���,Q�)RUW�3LWW�%ULGJH�:RUNV�Y��&RQWLQHQWDO�&DVXDOW\

&R������$��G������3D���������RXU�6XSUHPH�&RXUW�VWDWHG�WKDW�D�VXUHW\�ERQG

WKDW�SHUPLWV�UHFRYHU\�E\�D�FRQWUDFWRU�IRU��VXFK�VXPV�DV�PD\�EH�MXVWO\�GXH��
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SUH�MXGJPHQW�LQWHUHVW�PD\�EH�PROGHG�LQWR�D�YHUGLFW���&RQWLQHQWDO
V�UHOLDQFH

RQ�5HOLDQFH� 8QLYHUVDO� Y�� (UQHVW� 5HQGD� &RQWUDFWLQJ� &R�� ���� $��G� ��

�3D��6XSHU���������LV�LOO�IRXQGHG���,Q�5HOLDQFH�� WKH�WULDO�FRXUW�DZDUGHG�WKH

LQWHUHVW� GDPDJHV� EDVHG� XSRQ� D� ILQGLQJ� WKDW� WKH� FRQWUDFWRU� KDG

LQGHSHQGHQWO\�DJUHHG�WR�SD\�LQWHUHVW�RQ�ODWH�SD\PHQWV���7KH�DSSHOODWH�FRXUW

IRXQG� WKDW� WKH� VXUHW\� ZDV� QRW� OLDEOH� RQ� DQ� DJUHHPHQW� IRU� SD\PHQW� RI

FKDUJHV�RU�FRVWV�WKDW�IDOO�RXWVLGH�WKH�WHUPV�RI�WKH�ERQG���7KDW�LV�QRW�WKH�FDVH

KHUH���7KH�WULDO�FRXUW
V�GHWHUPLQDWLRQ�PDNHV�FOHDU�WKDW�WKH�LQWHUHVW�DZDUG�LV

IRU� SUH�MXGJPHQW� LQWHUHVW� DQG� QRW� IRU� ILQDQFH� FKDUJHV� RU� GHOD\� GDPDJHV�

7ULDO�FRXUW
V�FRQFOXVLRQV�RI�ODZ����������DW������������:H�ILQG��WKHUHIRUH��WKDW

WULDO�FRXUW�SURSHUO\�DZDUGHG�LQWHUHVW�GDPDJHV�

���� -XGJPHQW�DIILUPHG�

���� 67(9(16��-���&RQFXUV�LQ�WKH�5HVXOW�


