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$SSHDO�IURP�WKH�-XGJPHQW�HQWHUHG�RQ�$SULO���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&LYLO��'LYLVLRQ��1R��*'��������

%()25(���0860$112��25,(�0(/9,1�DQG�7$0,/,$��--�
3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG��������

23,1,21�%<�0860$112��-�� )LOHG���-XO\���������

��� $SSHOODQW�'ROO\�,��3DOPHU��³3DOPHU´��DSSHDOV�IURP�D�MXGJPHQW�HQWHUHG

LQ�KHU�IDYRU�DQG�DJDLQVW�$SSHOOHHV�%HWW\�,UHQH�(YDQV��'DQLHO�:��6WUDGHU��DQG

0DU\�6WUDGHU�LQ�WKLV�SHUVRQDO�LQMXU\�DFWLRQ���:H�DIILUP�

��� :H� VXPPDUL]H� WKH� IDFWXDO� DQG� SURFHGXUDO� KLVWRU\� RI� WKLV� FDVH� DV

IROORZV���3DOPHU�ZDV�LQYROYHG�LQ�D�PRWRU�YHKLFOH�DFFLGHQW�LQ�%HDYHU�&RXQW\

RQ�'HFHPEHU������������3DOPHU�ZDV�VFKHGXOHG�WR�XQGHUJR�EDFN�VXUJHU\�RQ

0D\� ���� ����� WR� FRUUHFW� LQMXULHV� DOOHJHGO\� VXVWDLQHG� LQ� WKDW� DFFLGHQW�� � 2Q

0D\� ���� ������ KRZHYHU�� 3DOPHU� ZDV� LQYROYHG� LQ� D� VHFRQG� PRWRU� YHKLFOH

DFFLGHQW� LQ� $OOHJKHQ\� &RXQW\�� � 1HYHUWKHOHVV�� 3DOPHU� XQGHUZHQW� KHU

SUHYLRXVO\�VFKHGXOHG�VXUJHU\���7KDW�VXUJHU\�GLG�QRW�DOOHYLDWH�FRPSOHWHO\�KHU

QHFN�DQG�EDFN�SDLQ���3DOPHU�ILOHG�D�&RPSODLQW�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV

RI�%HDYHU�&RXQW\�RQ�0D\����������VHHNLQJ�WR�UHFRYHU� IRU�LQMXULHV�DOOHJHGO\

UHVXOWLQJ� IURP� WKH� 'HFHPEHU� ���� ����� DFFLGHQW�� � 3DOPHU� DOVR� ILOHG� D
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&RPSODLQW�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�RQ�'HFHPEHU

����������VHHNLQJ�WR�UHFRYHU�IRU�LQMXULHV�DOOHJHGO\�UHVXOWLQJ�IURP�WKH�0D\����

�����DFFLGHQW�

��� 3DOPHU�WKHQ�ILOHG��SXUVXDQW�WR�5XOH�������RI�WKH�3HQQV\OYDQLD�5XOHV�RI

&LYLO�3URFHGXUH���LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HDYHU�&RXQW\��D�0RWLRQ

WR� 7UDQVIHU� DQG� &RRUGLQDWH� WKH� $OOHJKHQ\� &RXQW\� DFWLRQ� ZLWK� WKH� %HDYHU

&RXQW\� DFWLRQ�� � $IWHU� D� KHDULQJ�� WKH� %HDYHU� &RXQW\� WULDO� FRXUW� LVVXHG� DQ

2UGHU�GHQ\LQJ�WKDW�0RWLRQ���3DOPHU�ILOHG�D�WLPHO\�DSSHDO�IURP�WKDW�2UGHU�WR

WKLV�&RXUW�� FODLPLQJ� WKDW� LW�ZDV� DNLQ� WR� RQH� LVVXHG� E\� D� FRXUW� GHFOLQLQJ� WR

SURFHHG� LQ� D� FDVH� EDVHG� RQ� IRUXP� QRQ� FRQYHQLHQV� DQG�� WKXV�� ZDV� DQ

LQWHUORFXWRU\� 2UGHU� DSSHDODEOH� DV� RI� ULJKW� XQGHU� 3HQQV\OYDQLD� 5XOH� RI

$SSHOODWH�3URFHGXUH�����F������,Q�LWV�2SLQLRQ�LVVXHG�SXUVXDQW�WR�3HQQV\OYDQLD

5XOH�RI�$SSHOODWH�3URFHGXUH�������WKH�%HDYHU�&RXQW\�WULDO� FRXUW�GLVDJUHHG�

VWDWLQJ� UHSHDWHGO\� LWV� EHOLHI� WKDW� LWV� 2UGHU� GHQ\LQJ� 3DOPHU
V� 0RWLRQ� WR

����������������������������������
��5XOH�������SURYLGHV�LQ�SHUWLQHQW�SDUW�DV�IROORZV�

,Q�DFWLRQV�SHQGLQJ�LQ�GLIIHUHQW�FRXQWLHV�ZKLFK�LQYROYH�D�FRPPRQ
TXHVWLRQ�RI�ODZ�RU�IDFW��RU�ZKLFK�DULVH�IURP�WKH�VDPH�WUDQVDFWLRQ
RU�RFFXUUHQFH��DQ\�SDUW\��ZLWK�QRWLFH�WR�DOO�RWKHU�SDUWLHV��PD\�ILOH
D�PRWLRQ�UHTXHVWLQJ�WKH�FRXUW�LQ�ZKLFK�D�FRPSODLQW�ZDV�ILUVW�ILOHG
WR�RUGHU�FRRUGLQDWLRQ�RI�WKH�DFWLRQV�

3D�5�&�3��������D��

��5XOH�����F��SURYLGHV�LQ�SHUWLQHQW�SDUW�DV�IROORZV����$Q�DSSHDO�PD\�EH�WDNHQ
DV� RI� ULJKW� IURP� DQ� RUGHU� LQ� D� FLYLO� DFWLRQ� RU� SURFHHGLQJ� �� �� �� GHFOLQLQJ� WR
SURFHHG� LQ� WKH�PDWWHU� RQ� WKH�EDVLV� RI� IRUXP�QRQ� FRQYHQLHQV� RU� DQDORJRXV
SULQFLSOHV����3D�5�$�3������F��



-��$��������

�����

7UDQVIHU� DQG� &RRUGLQDWH� ZDV� DQ� LQWHUORFXWRU\� 2UGHU� DQG�� WKHUHIRUH�� QRW

DSSHDODEOH���6HH�%HDYHU�&RXQW\�7ULDO�&RXUW�2SLQLRQ�����������DW������ �2XU

&RXUW�� UHO\LQJ� RQ� WKH� %HDYHU� &RXQW\� WULDO� FRXUW
V� 2SLQLRQ�� TXDVKHG� WKH

DSSHDO�DV�LQWHUORFXWRU\���6HH�3DOPHU�Y��&DUGLQDOH��1R�����3LWWVEXUJK������

XQSXEOLVKHG�PHPRUDQGXP�DW����3D��6XSHU�� ILOHG�6HSWHPEHU������������ � ,Q

SDUWLFXODU��RXU�&RXUW�GHWHUPLQHG�WKDW�WKH�2UGHU�GHQ\LQJ�3DOPHU
V�0RWLRQ�WR

7UDQVIHU�DQG�&RRUGLQDWH�ZDV��QRW�D�ILQDO�RUGHU���XQGHU�3HQQV\OYDQLD�5XOH�RI

$SSHOODWH�3URFHGXUH������EHFDXVH�WKDW�2UGHU�GLG� �QRW�SODFH>@� >3DOPHU@�RXW

RI�FRXUW�LQ�HLWKHU�%HDYHU�&RXQW\�RU�$OOHJKHQ\�&RXQW\����,G�

��� 7KH� $OOHJKHQ\� &RXQW\� DFWLRQ� ZDV� VFKHGXOHG� IRU� WULDO� LQ� 'HFHPEHU

������ SULRU� WR� WKH� WLPH� RI� FRPPHQFHPHQW� RI� WULDO� LQ� WKH� %HDYHU� &RXQW\

DFWLRQ��� � 3DOPHU� UHTXHVWHG� D� FRQWLQXDQFH� RI� WKH� $OOHJKHQ\� &RXQW\� DFWLRQ

XQWLO�WKH�WULDO�LQ�WKH�%HDYHU�&RXQW\�DFWLRQ�ZDV�FRPSOHWHG��ZKLFK�UHTXHVW�ZDV

GHQLHG�E\� WKH� WULDO� FRXUW�� � ,Q�'HFHPEHU������� D� MXU\� WULDO�ZDV�KHOG� LQ� WKH

$OOHJKHQ\�&RXQW\�DFWLRQ���$IWHU�WULDO��WKH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI

3DOPHU�LQ�WKH�DPRXQW�RI������������� �7KH�WULDO� FRXUW�DOVR�DZDUGHG�3DOPHU

GHOD\�GDPDJHV�LQ�WKH�DPRXQW�RI�����������DQG�WKHQ�PROGHG�WKH�YHUGLFW�WR

UHIOHFW�D�WRWDO�DZDUG�RI��������������3DOPHU�ILOHG�D�WLPHO\�SRVW�WULDO�0RWLRQ�

DOOHJLQJ��LQWHU�DOLD��WKDW�WKH�$OOHJKHQ\�&RXQW\�WULDO�FRXUW�HUURQHRXVO\�GHQLHG

KHU�UHTXHVW�IRU�D�FRQWLQXDQFH�RI�WKH�$OOHJKHQ\�&RXQW\�DFWLRQ�DQG�WKDW�� WKH

%HDYHU� &RXQW\� WULDO� FRXUW� HUURQHRXVO\� GHQLHG� KHU� 0RWLRQ� WR� 7UDQVIHU� DQG

����������������������������������
��7KH�%HDYHU�&RXQW\�DFWLRQ�ZDV�VFKHGXOHG�IRU�WULDO�LQ�0D\������
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&RRUGLQDWH� WKH� $OOHJKHQ\� &RXQW\� DFWLRQ� ZLWK� WKH� %HDYHU� &RXQW\� DFWLRQ

EHFDXVH� KHU� WZR� DFWLRQV� FRQWDLQHG� FRPPRQ� LVVXHV� RI� ODZ� DQG� IDFW�� � 7KH

$OOHJKHQ\� &RXQW\� WULDO� FRXUW� GHQLHG� 3DOPHU¶V� 0RWLRQ�� FRQFOXGLQJ� WKDW� WKH

UHTXHVW�IRU�D�FRQWLQXDQFH�SURSHUO\�ZDV�GHQLHG�DQG�WKDW��EHFDXVH�WKH�0RWLRQ

WR�7UDQVIHU�DQG�&RRUGLQDWH�WKH�WZR�DFWLRQV�ZDV�SUHVHQWHG�WR�DQG�UXOHG�RQ�E\

WKH� %HDYHU� &RXQW\� WULDO� FRXUW�� WKH� $OOHJKHQ\� &RXQW\� WULDO� FRXUW� KDG� QR

MXULVGLFWLRQ�RU�DXWKRULW\�WR�PRGLI\�WKDW�UXOLQJ���3DOPHU�WKHQ�ILOHG�WKLV�WLPHO\

DSSHDO�

��� 3DOPHU
V� VROH� LVVXH� RQ� DSSHDO� LV� WKDW� WKH� %HDYHU� &RXQW\� WULDO� FRXUW

HUUHG�LQ�GHQ\LQJ�WKH�0RWLRQ�WR�7UDQVIHU�DQG�&RRUGLQDWH�WKH�$OOHJKHQ\�&RXQW\

DFWLRQ�ZLWK�WKH�%HDYHU�&RXQW\�DFWLRQ���3DOPHU¶V�DSSHDO��KRZHYHU��LV�IURP�D

MXGJPHQW� HQWHUHG� E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� $OOHJKHQ\� &RXQW\�

7KXV�� LQ� WKLV� DSSHDO��ZH�PD\� UHYLHZ� RQO\� DFWLRQV� WDNHQ� E\� WKDW� FRXUW� DQG

FDQQRW� UHYLHZ�DQ�DFWLRQ� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� %HDYHU� &RXQW\�

:H�WKHUHIRUH�DUH�FRQVWUDLQHG�WR�DIILUP�WKH�MXGJPHQW�RI�WKH�$OOHJKHQ\�&RXQW\

WULDO�FRXUW�

��� :H�QRWH��KRZHYHU��WKDW��EHFDXVH�RI�WKH�UHTXLUHPHQWV�LQ�5XOH�������RI

WKH�3HQQV\OYDQLD�5XOHV�RI�&LYLO�3URFHGXUH��WKH�UXOHV�UHJDUGLQJ�DSSHDOV� IURP

LQWHUORFXWRU\� RUGHUV� LQ� WKH� 3HQQV\OYDQLD� 5XOHV� RI� $SSHOODWH� 3URFHGXUH�� DQG

WKH�SHFXOLDU� WLPLQJ�RI� WKH� WULDOV� RI� 3DOPHU
V� DFWLRQV�� 3DOPHU� HIIHFWLYHO\� KDV

EHHQ�GHQLHG�DSSHOODWH�UHYLHZ�RI�WKH�%HDYHU�&RXQW\�WULDO�FRXUW
V�GHQLDO�RI�KHU

0RWLRQ�WR�7UDQVIHU�DQG�&RRUGLQDWH���3DOPHU�FRPSOLHG�ZLWK�WKH�UHTXLUHPHQW�RI
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3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH�������D��E\�ILOLQJ�KHU�0RWLRQ�WR�7UDQVIHU

DQG�&RRUGLQDWH�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HDYHU�&RXQW\��WKH�FRXUW�LQ

ZKLFK� VKH� ILOHG� KHU� ILUVW� &RPSODLQW�� � 6HH� 3D�5�&�3�� ������D�� ��,Q� DFWLRQV

SHQGLQJ� LQ� GLIIHUHQW� FRXQWLHV� �� �� ��� DQ\� SDUW\� �� �� �� PD\� ILOH� D� PRWLRQ

UHTXHVWLQJ�WKH�FRXUW�LQ�ZKLFK�D�FRPSODLQW�ZDV�ILUVW�ILOHG�WR�RUGHU�FRRUGLQDWLRQ

RI�WKH�DFWLRQV������,PPHGLDWHO\�DIWHU�WKH�%HDYHU�&RXQW\�WULDO�FRXUW�GHQLHG�KHU

0RWLRQ��3DOPHU�VRXJKW�UHYLHZ�RI�WKH�2UGHU�GHQ\LQJ�WKDW�0RWLRQ�E\�DSSHDOLQJ

WR� RXU� &RXUW�� � $W� WKDW� WLPH�� KRZHYHU�� 3DOPHU� FRXOG� QRW� REWDLQ� UHYLHZ�

3DOPHU
V� DSSHDO� SURSHUO\� ZDV� TXDVKHG� DV� LQWHUORFXWRU\�� � 6HH� 3DOPHU� Y�

&DUGLQDOH��1R�����3LWWVEXUJK�������XQSXEOLVKHG�PHPRUDQGXP�DW���

��� $IWHU� D� MXGJPHQW� ZDV� HQWHUHG� LQ� 3DOPHU
V� $OOHJKHQ\� &RXQW\� DFWLRQ�

ZKLFK� HQGHG� EHIRUH� WULDO� FRPPHQFHG� LQ� WKH� %HDYHU� &RXQW\� DFWLRQ�� 3DOPHU

DJDLQ� VRXJKW� UHYLHZ� LQ� WKLV� DSSHDO� RI� WKH� 2UGHU� GHQ\LQJ� KHU� 0RWLRQ� WR

7UDQVIHU� DQG� &RRUGLQDWH�� � +RZHYHU�� 3DOPHU� FDQQRW� REWDLQ� UHYLHZ� RI� WKH

2UGHU� DW� WKLV� WLPH� IRU� WKH� UHDVRQV� VWDWHG� SUHYLRXVO\�� � $IWHU� D� MXGJPHQW� LV

HQWHUHG�LQ�3DOPHU
V�%HDYHU�&RXQW\�DFWLRQ��VKH�DJDLQ�PD\�VHHN�UHYLHZ�LQ�RXU

&RXUW�RI�WKH�2UGHU�GHQ\LQJ�KHU�0RWLRQ�WR�7UDQVIHU�DQG�&RRUGLQDWH���$W�WKDW

WLPH�� KRZHYHU�� KHU� FODLP�ZLOO� EH� PRRW� EHFDXVH� WKHUH� QR� ORQJHU� H[LVWV� DQ

$OOHJKHQ\�DFWLRQ�WR�FRQVROLGDWH�ZLWK�WKH�%HDYHU�&RXQW\�DFWLRQ���7KXV��3DOPHU

KDV�EHHQ�GHQLHG�DQ\�UHYLHZ�RI�KHU�FODLP�

��� :H�DUH�DZDUH�WKDW�WKHUH�ZHUH�PHWKRGV�RWKHU�WKDQ�WKH�RQH�WKDW�3DOPHU

FKRVH�E\�ZKLFK�VKH�FRXOG�KDYH�VRXJKW�DSSHOODWH�UHYLHZ�RI�WKH�2UGHU�GHQ\LQJ
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KHU�0RWLRQ�WR�7UDQVIHU�DQG�&RRUGLQDWH���,Q�RXU�RSLQLRQ��KRZHYHU��DOO�RI�WKRVH

PHWKRGV� OLNHO\� ZRXOG� KDYH� EHHQ� IXWLOH�� � )RU� H[DPSOH�� 3DOPHU� FRXOG� KDYH

VRXJKW�WR�DSSHDO�WKH�2UGHU�E\�SHUPLVVLRQ�SXUVXDQW�WR�3HQQV\OYDQLD�5XOH�RI

$SSHOODWH�3URFHGXUH�������,W�ZRXOG�KDYH�EHHQ�XQOLNHO\��KRZHYHU��EDVHG�RQ�D

UHYLHZ�RI� WKH� %HDYHU� &RXQW\� WULDO� FRXUW
V� 2SLQLRQ�� WKDW� WKH� %HDYHU� &RXQW\

WULDO�FRXUW�ZRXOG�KDYH�DPHQGHG�WKH�2UGHU�WR�LQFOXGH�WKH�UHTXLUHG�VWDWHPHQW

WKDW�WKH�2UGHU��LQYROYH>G@�D�FRQWUROOLQJ�TXHVWLRQ�RI�ODZ�DV�WR�ZKLFK�WKHUH�LV�D

VXEVWDQWLDO� JURXQG� IRU� GLIIHUHQFH� RI� RSLQLRQ� DQG� WKDW� DQ� LPPHGLDWH� DSSHDO

IURP� WKH� >2@UGHU� >ZRXOG� KDYH@� PDWHULDOO\� DGYDQFH>G@� WKH� XOWLPDWH

WHUPLQDWLRQ� RI� WKH� PDWWHU�� �� �� ��� �6HH� 3D�5�$�3�� �����D������ � ,QGHHG�� ZH

FDQQRW�FRQFHLYH�RI�D�FDVH�LQ�ZKLFK�D�GHQLDO�RI�D�PRWLRQ�WR�FRRUGLQDWH�DFWLRQV

ZRXOG�PHHW�WKH�UHTXLUHPHQWV�VHW�IRUWK�LQ�WKH�5XOHV�VXFK�WKDW�SHUPLVVLRQ�WR

DSSHDO�WKDW�GHQLDO�ZRXOG�EH�JUDQWHG�

��� 3DOPHU� DOVR� FRXOG� KDYH� VRXJKW� DSSHOODWH� UHYLHZ� RI� WKH� 2UGHU� E\

DWWHPSWLQJ�WR�VKRZ� WKDW� LW�ZDV�D�FROODWHUDO�RUGHU�SXUVXDQW� WR�3HQQV\OYDQLD

5XOH�RI�$SSHOODWH�3URFHGXUH�������$JDLQ��KRZHYHU��ZH�EHOLHYH�WKDW�VXFK�DQ

DWWHPSW�ZRXOG�KDYH�EHHQ� LQ�YDLQ�� �$Q�RUGHU� LV�DSSHDODEOH� DV� RI� ULJKW� DV� D

FROODWHUDO�RUGHU�RQO\�LI�LW�LV��VHSDUDEOH�IURP�DQG�FROODWHUDO�WR�WKH�PDLQ�FDXVH

RI� DFWLRQ��� DQG� LQYROYHV� D� ULJKW� �WRR� LPSRUWDQW� WR� EH� GHQLHG� UHYLHZ�� DQG

ZKLFK� ZLOO� EH� �LUUHSDUDEO\� ORVW�� LI� UHYLHZ� LV� SRVWSRQHG�� � 3D�5�$�3�� ����E��

$JDLQ��3DOPHU�SUREDEO\�ZRXOG�QRW�KDYH�EHHQ�DEOH�WR�PHHW�WKH�UHTXLUHPHQWV

RI�5XOH�������,I��IRU�H[DPSOH��3DOPHU�KDG�DWWHPSWHG�WR�DSSHDO�WKH�GHQLDO�RI
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KHU�0RWLRQ�WR�7UDQVIHU�DQG�&RRUGLQDWH�XQGHU�WKH�FROODWHUDO�RUGHU�GRFWULQH��LW

LV�XQOLNHO\�WKDW�RXU�&RXUW�ZRXOG�KDYH�GHWHUPLQHG�WKDW�WKDW�GHQLDO�LQYROYHG�D

ULJKW�VR�LPSRUWDQW�DV�WR�EH��GHHSO\�URRWHG�LQ�SXEOLF�SROLF\�JRLQJ�EH\RQG�WKH

SDUWLFXODU�OLWLJDWLRQ�DW�KDQG����6HH�*HQLYLYD�Y��)ULVN������$��G�����������

�3D��6XSHU����������0RUHRYHU��DW�WKH�WLPH�3DOPHU�ZDV�UHTXLUHG�WR�DSSHDO�KHU

2UGHU�� RXU� &RXUW� FRXOG� QRW� KDYH� NQRZQ� WKDW� WKH� $OOHJKHQ\� &RXQW\� DFWLRQ

ZRXOG� WHUPLQDWH� EHIRUH� FRPPHQFHPHQW� RI� WKH� %HDYHU� &RXQW\� DFWLRQ� DQG�

WKHUHIRUH�� FRXOG� QRW� KDYH� NQRZQ� WKDW� UHYLHZ� RI� WKDW� 2UGHU� ZRXOG� EH

�LUUHSDUDEO\�ORVW����6HH�3D�5�$�3������E��

���� ,QGHHG��3DOPHU
V�SUREOHP�PD\�QRW�EH�XQLTXH���$Q\�SDUW\�ZKR�VHHNV�WR

FRRUGLQDWH� DFWLRQV� ILOHG� LQ� WZR� FRXQWLHV� EXW� ZKR� FRPSOHWHV� D� WULDO� LQ� WKH

VHFRQG�ILOHG�DFWLRQ�EHIRUH�FRPPHQFHPHQW�RI� WKH� ILUVW�ILOHG�DFWLRQ�ZLOO�KDYH

MXVW� VXFK� D� SUREOHP�� � 7KXV�� WKURXJK� DEVROXWHO\� QR� IDXOW� RI� KHU� RZQ� DQG

UHJDUGOHVV�RI�WKH�FRPSHOOLQJ�QDWXUH�RI�WKH�XQGHUO\LQJ�FODLP��WKDW�SDUW\�PRVW

OLNHO\� ZRXOG� QRW� REWDLQ� UHYLHZ� RI� WKDW� FODLP�� � %HFDXVH� RI� WKH� FXUUHQW

FRQVWUXFWLRQ�RI�WKH�5XOHV�RI�&LYLO�DQG�$SSHOODWH�3URFHGXUH��ZH�FDQ�SURYLGH�QR

UHPHG\� IRU� WKDW� SUREOHP�� � $Q\� VXFK� UHPHG\� PXVW� EH� SURYLGHG� E\� RXU

6XSUHPH�&RXUW�

���� -XGJPHQW�DIILUPHG�


