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��� 'U�� 6WHSKHQ� %DUU\� 6FKHU�� 0�'��� DSSHDOV� IURP� D� MXGJPHQW� RI� VHQWHQFH

HQWHUHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�6XVTXHKDQQD�&RXQW\���:H�UHYHUVH�

����� 7KLV�FDVH�DULVHV�IURP�WKH�-XQH���������VKRRWLQJ�GHDWK�RI�0DUWLQ�'LOORQ�

ZKLFK�RFFXUUHG�DW�³*XQ�6PRNH�´�D�KXQWLQJ�FDPS�RZQHG�E\�WKH�'LOORQ� IDPLO\�

'LOORQ�ZDV�NLOOHG�DV�D�UHVXOW�RI�EHLQJ�VKRW�LQ�WKH�FKHVW�ZLWK�'U��6FKHU¶V�VL[WHHQ�

JDXJH� VKRWJXQ�� �'U��6FKHU� DQG�'LOORQ�ZHUH� WKH� RQO\� SHUVRQV�SUHVHQW� DW�*XQ

6PRNH�WKDW�GD\��WKH�WZR�IULHQGV�KDG�JRQH�WR�WKH�FDPS��DV�ZDV�WKHLU�FXVWRP�

WR�SDUWDNH�LQ�VNHHW�VKRRWLQJ�

��� 2Q�-XQH�����������PRUH�WKDQ�WZHQW\�\HDUV�DIWHU�WKH�GDWH�RI�WKH�DOOHJHG

FULPH��'U��6FKHU�ZDV�DUUHVWHG�IRU�'LOORQ¶V�PXUGHU���$�MXU\�FRQYLFWHG�'U��6FKHU

RI� ILUVW�GHJUHH� PXUGHU�� KH� ZDV� VHQWHQFHG� WR� OLIH� LPSULVRQPHQW�� � 3RVW�WULDO

PRWLRQV�ZHUH�ILOHG�DQG�GHQLHG���2Q�DSSHDO��'U��6FKHU�UDLVHV�WKLUWHHQ�LVVXHV�IRU
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WKLV� FRXUW¶V� FRQVLGHUDWLRQ�� ZH�� KRZHYHU�� OLPLW� RXU� DQDO\VLV� WR� WKH� IROORZLQJ

LVVXH��DV�LW�UHTXLUHV�XV�WR�UHYHUVH�'U��6FKHU¶V�FRQYLFWLRQ�

'LG� WKH� WULDO� FRXUW� HUU� LQ� GHQ\LQJ� GHIHQGDQW¶V� PRWLRQ� WR� GLVPLVV
EHFDXVH�RI�SUH�DUUHVW�GHOD\�ZKHQ�WKH�GHIHQGDQW�ZDV�DUUHVWHG�RYHU
WZHQW\� \HDUV� DIWHU� WKH� GDWH� RI� WKH� DOOHJHG� FULPH�� ZKHQ� HYLGHQFH
DQG�ZLWQHVVHV�ZHUH�ORVW�RYHU�WKDW�WLPH�SHULRG��ZKHQ�WKHUH�ZDV�QR
LQYHVWLJDWLRQ�IRU�HLJKWHHQ������\HDUV��DQG�ZKHQ�DQ\�QHZ�HYLGHQFH
SURGXFHG�ZDV�UHDGLO\�DYDLODEOH�DQG�REWDLQDEOH�LQ�����"

��� &LWLQJ�&RPPRQZHDOWK�Y��6Q\GHU������3D�� ���� ���� $��G����� �������

'U��6FKHU�DUJXHV�WKDW�KLV�FRQVWLWXWLRQDO�ULJKW�WR�GXH�SURFHVV�ZDV�YLRODWHG�DV�D

UHVXOW�RI�D�WZHQW\�\HDU�SUH�DUUHVW�GHOD\���+H�IXUWKHU�DOOHJHV�WKDW�WKH�GHOD\�ZDV

LPSURSHU�DQG�SUHMXGLFHG�KLV�DELOLW\�WR�SUHVHQW�KLV�GHIHQVH���7KH�&RPPRQZHDOWK

DUJXHV�WKDW�'U��6FKHU�VXIIHUHG�QR�VXFK�SUHMXGLFH�DQG�WKDW�WKH�GHOD\�ZDV�QRW�IRU

LPSURSHU�UHDVRQV�EHFDXVH�LW�ZDV�QRW�WKH�UHVXOW�RI�WKH�&RPPRQZHDOWK¶V�TXHVW

WR�JDLQ�D�WDFWLFDO�DGYDQWDJH�RYHU�'U��6FKHU���5HVROYLQJ�WKLV�LVVXH�UHTXLUHV�XV�WR

H[DPLQH� LQ� GHWDLO� SUH�DUUHVW� GHOD\� MXULVSUXGHQFH� XQGHU� 6HFWLRQ� �� RI� WKH

)RXUWHHQWK�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG�XQGHU�$UWLFOH���

6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��

                                        
��$UWLFOH����6HFWLRQ���RI�3HQQV\OYDQLD¶V�&RQVWLWXWLRQ�LV�FRPPRQO\�UHIHUUHG�WR�DV
WKH�GXH�SURFHVV�FODXVH��DQG�LW�SURYLGHV�DV�IROORZV�

>1@RU� FDQ� DQ� DFFXVHG� EH� GHSULYHG� RI� KLV� OLIH�� OLEHUW\�� RU� SURSHUW\
XQOHVV�E\�WKH�MXGJPHQW�RI�KLV�SHHUV�RU�ODZ�RI�WKH�ODQG�

3D�&RQVW��DUW�������������3D�&�6�$���2XU�VXSUHPH�FRXUW�KDV�FRQVLVWHQWO\
KHOG� WKDW� WKH� SKUDVH� ³ODZ� RI� WKH� ODQG´� LV� FRPPHQVXUDWH� ZLWK� WKH� GXH
SURFHVV�FODXVH�RI�RXU�IHGHUDO�FRQVWLWXWLRQ���6HH�6Q\GHU�DW���������$��G
DW� ���� �FLWLQJ�&RPPRQZHDOWK� Y�� 'DYLV�� ���� 3D�� ����� ���� $��G� ���
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��� 7KH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�SUH�DUUHVW�GHOD\�LV�FRQVLGHUHG�UHDVRQDEOH

XQGHU� WKH�IDFWV�RI�D�SDUWLFXODU� FDVH� LV�ZLWKLQ� WKH�GLVFUHWLRQ�RI� WKH�WULDO� FRXUW�

&RPPRQZHDOWK�Y��0RQWDOYR������$��G�������������3D��6XSHU���������FLWLQJ

&RPPRQZHDOWK� Y�� 0LGGOHWRQ�� ���� $��G� ����� ������� �3D�� 6XSHU�� �������

:H� ZLOO� UHYHUVH� RQO\� ZKHUH� WKHUH� LV� LQVXIILFLHQW� HYLGHQFH� LQ� WKH� UHFRUG� WR

VXSSRUW�WKH�WULDO�FRXUW¶V�GHWHUPLQDWLRQ���,G�

��� ,Q� WKLV� &RPPRQZHDOWK�� WKHUH� LV� QR� VWDWXWH� RI� OLPLWDWLRQ� IRU� PXUGHU

SURVHFXWLRQV������3D�&�6�$���������� �6WDWXWHV�RI� OLPLWDWLRQ�DUH�QRW��KRZHYHU�

WKH� VROH� SURWHFWLRQ� DIIRUGHG� WR� WKH� DFFXVHG� ZLWK� UHVSHFW� WR� WKH� WLPH� ZLWKLQ

ZKLFK�FKDUJHV�PXVW�EH�ILOHG���6HH�6Q\GHU��VXSUD���³7KH�FRQVWLWXWLRQDO�ULJKW�WR

GXH�SURFHVV�DOVR�SURWHFWV�GHIHQGDQWV�IURP�KDYLQJ�WR�GHIHQG�VWDOH�FKDUJHV��DQG

FULPLQDO� FKDUJHV� VKRXOG� EH� GLVPLVVHG� LI� LPSURSHU� SUH�DUUHVW� GHOD\

FDXVHV�SUHMXGLFH�WR�WKH�GHIHQGDQW¶V�ULJKW�WR�D�IDLU�WULDO�´��6Q\GHU�DW����

���� $��G� DW� ���� �FLWDWLRQ� RPLWWHG�� �HPSKDVLV� DGGHG��� � +RZHYHU�� ³>R@XU

DSSHOODWH� FRXUWV� KDYH� DIILUPHG� FRQYLFWLRQV� LQ� QXPHURXV� FDVHV� LQ� ZKLFK

GHIHQGDQWV�ZHUH�DUUHVWHG�DQG�FRQYLFWHG�RI�KRPLFLGH�FKDUJHV�PDQ\�\HDUV�DIWHU

WKH�FRPPLVVLRQ�RI�D�FULPH�GXH�WR� OHQJWK\� LQYHVWLJDWLRQV�DQG�RU�UHFHQWO\

GLVFRYHUHG� HYLGHQFH��� � ,G�� DW� ���� ���� $��G� DW� ���� �FLWDWLRQV� RPLWWHG�

�HPSKDVLV�DGGHG��

                                                                                                                                      
��������� � $FFRUGLQJO\�� WKH� VXSUHPH� FRXUW� KDV� DOVR� KHOG� WKDW� WKH� GXH
SURFHVV�FODXVH�RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV�GHIHQGDQWV�QR
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��� ,Q�8QLWHG�6WDWHV� Y��0DULRQ�� ����8�6�� ���� �������� WKH�8QLWHG� 6WDWHV

6XSUHPH�&RXUW�DGGUHVVHG�WKH�LVVXH�RI�SUH�LQGLFWPHQW�GHOD\�DQG�QRWHG�WKDW�WKH

GXH�SURFHVV�FODXVH�SOD\V�D�OLPLWHG�UROH�LQ�SURWHFWLQJ�DJDLQVW�RSSUHVVLYH�GHOD\�

0DULRQ��VXSUD���6HH�8QLWHG�6WDWHV�Y��/RYDVFR������8�6���������������7KH

0DULRQ�&RXUW�VWDWHG�

7KH� 'XH� 3URFHVV� &ODXVH� RI� WKH� )LIWK� $PHQGPHQW� ZRXOG� UHTXLUH
GLVPLVVDO�RI� WKH� LQGLFWPHQW� LI� LW�ZHUH� VKRZQ�DW� WULDO� WKDW� WKH�SUH�
LQGLFWPHQW� GHOD\� LQ� WKLV� FDVH� FDXVHG� VXEVWDQWLDO� SUHMXGLFH� WR
DSSHOOHHV¶�ULJKWV�WR�D�IDLU�WULDO�DQG�WKDW�WKH�GHOD\�ZDV�DQ�LQWHQWLRQDO
GHYLFH�WR�JDLQ�D�WDFWLFDO�DGYDQWDJH�RYHU�WKH�DFFXVHG�

�,G�� DW� ���� �FLWDWLRQ� RPLWWHG��� � 7KXV�� WKH� FRXUW�PDGH� LW� FOHDU� WKDW� DOWKRXJK

SURRI�RI�SUHMXGLFH�LV�QHFHVVDU\�WR�VXFFHHG�RQ�D�GXH�SURFHVV�FODLP��WKHUH�PXVW

DOVR� EH� DQ� LQTXLU\� LQWR� WKH� UHDVRQV� IRU� VXFK� D� GHOD\�� � 0DULRQ�� VXSUD�

/RYDVFR��VXSUD�

��� ,Q� /RYDVFR�� VXSUD�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� RQFH� DJDLQ

DGGUHVVHG�WKH�LVVXH�RI�SUH�LQGLFWPHQW�GHOD\���,Q�WKDW�FDVH��WKH�&RXUW�IROORZHG

LWV� GHFLVLRQ� LQ� 0DULRQ�� VWDWLQJ� WKDW� ³SURVHFXWRUV� GR� QRW� GHYLDWH� IURP

IXQGDPHQWDO�FRQFHSWLRQV�RI� MXVWLFH�ZKHQ� WKH\�GHIHU�VHHNLQJ� LQGLFWPHQWV�XQWLO

WKH\� KDYH� SUREDEOH� FDXVH� WR� EHOLHYH� DQ� DFFXVHG� LV� JXLOW\�� LQGHHG� LW� LV

XQSURIHVVLRQDO� FRQGXFW� IRU�D�SURVHFXWRU� WR� UHFRPPHQG�DQ� LQGLFWPHQW� RQ� OHVV

WKDQ� SUREDEOH� FDXVH�´� � /RYDVFR� DW� �������� � 7KH� &RXUW� UHFRJQL]HG� WKDW� QR

LQWHUHVWV�� LQFOXGLQJ� WKRVH� RI� WKH� SURVHFXWRUV�� WKH� FRXUWV� DQG� WKH� GHIHQGDQWV�

                                                                                                                                      
JUHDWHU�SURWHFWLRQV�WKDQ�LWV�IHGHUDO�FRXQWHUSDUW�LQ�WKH�DUHD�RI�SUH�DUUHVW
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ZRXOG�EH�ZHOO�VHUYHG�E\�FRPSHOOLQJ�SURVHFXWRUV�WR�LQLWLDWH�SURVHFXWLRQV�DV�VRRQ

DV�WKH\�DUH�OHJDOO\�HQWLWOHG�WR�GR�VR���,G��DW�������7KH�&RXUW�KHOG�WKDW�

,Q� RXU� YLHZ�� LQYHVWLJDWLYH� GHOD\� LV� IXQGDPHQWDOO\� XQOLNH� GHOD\
XQGHUWDNHQ�E\� WKH�*RYHUQPHQW� VROHO\� ³WR� JDLQ� WDFWLFDO� DGYDQWDJH
RYHU�WKH�DFFXVHG�´��8QLWHG�6WDWHV�Y��0DULRQ������8�6���DW��������
6�&W��� DW� ����� SUHFLVHO\� EHFDXVH� LQYHVWLJDWLYH� GHOD\� LV� QRW� RQH
VLGHG�� � 5DWKHU� WKDQ� GHYLDWLQJ� IURP� HOHPHQWDU\� VWDQGDUGV� RI� ³IDLU
SOD\� DQG� GHFHQF\�´� D� SURVHFXWRU� DELGHV� E\� WKHP� LI� KH� UHIXVHV� WR
VHHN� LQGLFWPHQWV� XQWLO� KH� LV� FRPSOHWHO\� VDWLVILHG� WKDW� KH� VKRXOG
SURVHFXWH� DQG� ZLOO� EH� DEOH� SURPSWO\� WR� HVWDEOLVK� JXLOW� EH\RQG� D
UHDVRQDEOH� GRXEW�� � 3HQDOL]LQJ� SURVHFXWRUV� ZKR� GHIHU� DFWLRQ� IRU
WKHVH�UHDVRQV�ZRXOG�VXERUGLQDWH�WKH�JRDO�RI�³RUGHUO\�H[SHGLWLRQ´�WR
WKDW�RI�³PHUH�VSHHG�´�6PLWK�Y��8QLWHG�6WDWHV������8�6�����������
6�&W�� ����� ����� �� /�(G��G� ����� �������� � 7KLV� WKH� 'XH� 3URFHVV
&ODXVH�GRHV�QRW�UHTXLUH�

,G��DW���������TXRWLQJ�6PLWK�Y��8QLWHG�6WDWHV������8�6��������������

��� ,Q� LWV� 0DULRQ� DQG� /RYDVFR� GHFLVLRQV�� WKH� 6XSUHPH� &RXUW� FOHDUO\

DUWLFXODWHG� WKDW� LQ� RUGHU� IRU� D� GHIHQGDQW¶V� GXH� SURFHVV� FODLP� IRU� SUH�DUUHVW

GHOD\� WR� EH� ULSH� IRU� DGMXGLFDWLRQ�� WKH� GHIHQGDQW� PXVW� PDNH� D� VKRZLQJ� RI

SUHMXGLFH�WKDW�LV�DFWXDO��FRQFUHWH��DQG�QRQ�VSHFXODWLYH��7KH�&RXUW�KHOG�WKDW�LI

WKH�GHIHQGDQW�SURYHV�DFWXDO�SUHMXGLFH��DQ�LQTXLU\�PXVW�WKHQ�EH�XQGHUWDNHQ�WR

GHWHUPLQH�ZKHWKHU�WKH�&RPPRQZHDOWK¶V�UHDVRQV�IRU�WKH�GHOD\�ZHUH�LPSURSHU�

/RYDVFR��VXSUD��0DULRQ��VXSUD�� �+RZHYHU��ZLWK� UHVSHFW� WR�WKH� LQTXLU\� LQWR

WKH� &RPPRQZHDOWK¶V� UHDVRQV� IRU� GHOD\�� WKH� &RXUW� GLG� QRW� DUWLFXODWH� D� FOHDU

VWDQGDUG�IRU�WKH�ORZHU�FRXUWV�WR�IROORZ�LQ�GHWHUPLQLQJ�ZKDW�ULVHV�WR�WKH�OHYHO�RI

LPSURSHU�FRQGXFW�RQ�WKH�SDUW�RI�WKH�SURVHFXWLRQ�

                                                                                                                                      
GHOD\���6Q\GHU�DW���������$��G�DW�����
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���� 2XU�DSSHOODWH�FRXUWV�KDYH�HPSOR\HG�GLIIHULQJ�VWDQGDUGV�ZLWK� UHVSHFW� WR

WKH� VHFRQG�HOHPHQW� RI� WKH�0DULRQ�/RYDVFR� WHVW�� � ,Q� RQH� OLQH� RI� FDVHV�� WKLV

&RPPRQZHDOWK¶V�DSSHOODWH�FRXUWV�KDYH�IROORZHG�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ

LQ� 0DULRQ� DQG� /RYDVFR�� HPSOR\LQJ� D� EDODQFLQJ� WHVW� LQ� ZKLFK� WKH

&RPPRQZHDOWK¶V�UHDVRQV�IRU�WKH�GHOD\�DUH�PHDVXUHG�DJDLQVW�WKH�SUHMXGLFH�WR

WKH�DFFXVHG¶V�LQWHUHVW�LQ�D�UHOLDEOH�SURFHVV�RI�JXLOW�GHWHUPLQDWLRQ�� �6HH��H�J��

&RPPRQZHDOWK� Y�� &UDZIRUG�� ���� 3D�� ����� ���� $��G� ���� �������

&RPPRQZHDOWK� Y�� 'H0DUFR�� ���� $��G� ����� �3D�� 6XSHU�� ������

&RPPRQZHDOWK� Y�� 'H5RVH�� ���� $��G� ���� �3D�� 6XSHU�� ������

&RPPRQZHDOWK� Y�� 0F&ORXG�� ���� $��G� ���� �3D�� 6XSHU�� ������� � ,Q� WKRVH

FDVHV�� WKH� FRXUWV� ³JDYH� IXOO� UHFRJQLWLRQ� DQG�DSSURYDO� WR� WKH� OHJLWLPDWH�SROLFH

SXUSRVHV� RIWHQ� VHUYHG� E\� GHOD\LQJ� DUUHVWV� LQ� RUGHU� >IRU� WKH� SROLFH@� WR

FRQGXFW� IXOO� FULPLQDO� LQYHVWLJDWLRQV�´� 'HPDUFR�� VXSUD� DW� ��� �FLWDWLRQ

RPLWWHG���HPSKDVLV�DGGHG��

���� $QRWKHU�OLQH�RI�FDVHV��FLWLQJ�&RPPRQZHDOWK�Y��'DQLHOV������3D������

����$��G������������DQG�0DULRQ��VXSUD��VWDWH�WKDW�WKH�VHWWOHG�VWDQGDUG�IRU

GHWHUPLQLQJ� LI� WKHUH� KDV� EHHQ� D� SUH�DUUHVW� GHOD\� WKDW� FRQWUDYHQHV� WKH

IXQGDPHQWDO� FRQFHSWLRQV� RI� MXVWLFH� UHTXLUHV� WKDW� DQ� LQTXLU\� EH� PDGH� DV� WR

ZKHWKHU�� ���� WKH� GHOD\� FDXVHV� DFWXDO� DQG� VXEVWDQWLDO� SUHMXGLFH� WR� WKH

GHIHQGDQW�� DQG� ���� WKH� JRYHUQPHQW� KDV� LQWHQWLRQDOO\� GHOD\HG� SURVHFXWLRQ

VROHO\� WR� JDLQ� D� WDFWLFDO� DGYDQWDJH� RYHU� WKH� GHIHQGDQW�� &RPPRQZHDOWK� Y�
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0RQWDOYR�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�

&DJOH������$��G�����������3D��6XSHU���������&RPPRQZHDOWK�Y��/LJKWPDQ�

����$��G�����������3D��6XSHU����������7KHVH�FDVHV��KRZHYHU��PLVFRQVWUXH�WKH

8QLWHG�6WDWHV�6XSUHPH�&RXUW¶V�KROGLQJ�LQ�0DULRQ��VXSUD��

���� ,Q�'DQLHOV��VXSUD��RXU�VXSUHPH�FRXUW�TXRWHG�0DULRQ��VWDWLQJ�WKDW�³µWKH

'XH�3URFHVV�&ODXVH� �� �� ��ZRXOG� UHTXLUH� GLVPLVVDO� RI� WKH� LQGLFWPHQW� LI� LW� ZHUH

VKRZQ� DW� WULDO� WKDW� WKH� SUH�LQGLFWPHQW� GHOD\� LQ� WKLV� FDVH� FDXVHG� VXEVWDQWLDO

SUHMXGLFH� WR� �GHIHQGDQWV¶�� ULJKWV� WR� D� IDLU� WULDO� DQG� WKDW� WKH� GHOD\� ZDV� DQ

LQWHQWLRQDO� GHYLFH� WR� JDLQ� WDFWLFDO� DGYDQWDJH� RYHU� WKH� DFFXVHG�¶´� � 'DQLHOV�

VXSUD�DW����������$��G�DW�������7KH�SUREOHP�ZLWK�WKH�XVH�RI�WKLV�ODQJXDJH�LV

WKDW� WKH� 'DQLHOV� FRXUW� WRRN� LW� RXW� RI� FRQWH[W� E\� RPLWWLQJ� WKH� SUHFHGLQJ

ODQJXDJH��ZKLFK�VWDWHG� WKDW� WKH�JRYHUQPHQW�� LQ�0DULRQ��ZDV� FRQFHGLQJ� WKDW

VXFK� IDFWV�ZRXOG� EH� FRQVLGHUHG� D� GXH� SURFHVV� YLRODWLRQ�� � ,Q� QR� ZD\� GLG� WKH

0DULRQ� FRXUW�DFFHSW� WKH�IRUHJRLQJ� ODQJXDJH�DV�WKH�PLQLPXP�UHTXLUHPHQW�WR

HVWDEOLVK�WKDW�WKH�FRQGXFW�RI�WKH�SURVHFXWLRQ�ZDV�LPSURSHU�����

���� 0RUHRYHU�� LQ� FDVHV�ZKHUH� RXU� DSSHOODWH� FRXUWV� IRXQG� WKDW� DQ� DFFXVHG¶V

GXH�SURFHVV� ULJKWV�KDG�QRW�EHHQ� LQIULQJHG�XSRQ�� WKH\�KDYH�DOVR� IRXQG�HLWKHU

WKDW�WKH�DFFXVHG�KDG�VXIIHUHG�QR�DFWXDO�SUHMXGLFH�RU�WKDW�WKH�LQYHVWLJDWLRQ�ZDV

UHDVRQDEOH�LQ�OLJKW�RI�WKH�QHHG�IRU�D�OHQJWK\�DQG�RQJRLQJ�FULPLQDO�LQYHVWLJDWLRQ�

                                        
��,W�LV�LPSRUWDQW�WR�QRWH��KRZHYHU��WKDW�LQ�QRQH�RI�WKH�IRUHJRLQJ�FDVHV�ZDV�WKH
FRXUW�UHTXLUHG�WR�GHWHUPLQH�WKH�SURSULHW\�RI�WKH�SURVHFXWLRQ¶V�FRQGXFW��DV�WKH
DSSHOODQW�ZDV�XQDEOH�WR�SURYH�WKH�UHTXLVLWH�SUHMXGLFH�
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6HH�H�J���&RPPRQZHDOWK�Y��&ROVRQ������3D����������������$��G���������

������� �WKUHH� \HDU� SUH�DUUHVW� GHOD\� ³ZDV� UHDVRQDEOH� LQ� YLHZ� RI� WKH� LQLWLDO

GLIILFXOW\� H[SHULHQFHG� E\� WKH� SROLFH� LQ� DVFHUWDLQLQJ� WKH� IDFWV�� >D@SSHOODQW¶V

DEVHQFH�IURP�WKH�&RPPRQZHDOWK��DQG�WKH�GLOLJHQW�HIIRUWV� WR� ORFDWH�DOO�RI� WKH

VXVSHFWV´����6HH�DOVR�&RPPRQZHDOWK�Y��'DQLHOV��VXSUD��KROGLQJ�WKDW�ZKHUH

WKHUH� LV� QR� VKRZLQJ� WKDW� PDWHULDO� ZLWQHVVHV� ZHUH� ORVW� WR� WKH� GHIHQVH�

DSSHOODQW¶V�FODLP�PXVW�IDLO�EHFDXVH�KH�KDV�VKRZQ�QR�DFWXDO�SUHMXGLFH�UHVXOWLQJ

IURP� WKH�GHOD\���&UDZIRUG��VXSUD� DW� ����� ����$��G�DW� ���� �VXSUHPH� FRXUW

KHOG� WKDW� WKH� &RPPRQZHDOWK� KDG� QRW� YLRODWHG� DFFXVHG¶V� GXH� SURFHVV� ULJKWV

ZKHUH�³WKH�FDVH�ZDV�YHU\�GLIILFXOW� WR�VROYH�EHFDXVH�RI�WKH�VFLHQWLILF�QDWXUH�RI

WKH�HYLGHQFH´���&RPPRQZHDOWK�Y��$UQROG������$��G�������������3D��6XSHU�

������ �GHOD\� ZDV� MXVWLILHG� DQG� RXWZHLJKHG� DQ\� SUHMXGLFH� WR� WKH� DSSHOODQW

ZKHUH�³DVVLGXRXV�LQYHVWLJDWLRQ´�ZDV�FRQGXFWHG�E\�SROLFH��

���� 2XU�VXSUHPH�FRXUW�PRVW�UHFHQWO\�H[DPLQHG�WKH�LVVXH�RI�SUH�DUUHVW�GHOD\

LQ� &RPPRQZHDOWK� Y�� 6Q\GHU�� VXSUD�� � ,Q� 6Q\GHU�� WKH� DSSHOODQW� ZDV

FRQYLFWHG� RI� ILUVW�GHJUHH�PXUGHU�� KH� DUJXHG� WKDW� KLV� GXH� SURFHVV� ULJKWV� KDG

EHHQ� YLRODWHG�� FODLPLQJ� WKDW� HYLGHQFH� UHQGHUHG� XQDYDLODEOH� WR� KLP� E\� WKH

SDVVLQJ�RI�WLPH�ZDV�H[FXOSDWRU\�DQG�LWV�XQDYDLODELOLW\�VXEVWDQWLDOO\�SUHMXGLFHG

KLP� LQ� SUHVHQWLQJ�KLV� GHIHQVH� WKDW� WKH�YLFWLP� FRPPLWWHG� VXLFLGH�� �,G�� DW� ���

���� $��G� DW� ����� � 7KH� 6Q\GHU� FRXUW� DSSOLHG� WKH� 0DULRQ�/RYDVFR� WHVW�

UHTXLULQJ�WKDW�WKH�FRXUW�GHWHUPLQH�����ZKHWKHU�WKH�SUH�DUUHVW�GHOD\�UHVXOWHG�LQ
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DFWXDO�SUHMXGLFH�WR�WKH�DSSHOODQW�DQG����ZKHWKHU�WKH�&RPPRQZHDOWK¶V�UHDVRQV

IRU�SRVWSRQLQJ�WKH�DSSHOODQW¶V�DUUHVW�ZHUH�SURSHU�� �,G��DW������������$��G�DW

��������

���� :LWK�UHVSHFW�WR�WKH�ILUVW�SURQJ�RI�WKH�0DULRQ�/RYDVFR�WHVW��WKH�6Q\GHU

FRXUW�KHOG�WKDW�WKH�DSSHOODQW�KDG�VXIIHUHG�DFWXDO�SUHMXGLFH�EHFDXVH�ZLWQHVVHV

EHFDPH�XQDYDLODEOH�GXH�WR�WKH�SDVVDJH�RI�WLPH�DQG�EHFDXVH�WKH�UHFRUG�³>ZDV@

UHSOHWH�ZLWK�LQVWDQFHV�ZKHUH�SURVHFXWLRQ�DQG�GHIHQVH�ZLWQHVVHV����� ��FKDQJHG

WKHLU� WHVWLPRQ\�RU�FRXOG�QRW� UHPHPEHU�VSHFLILF�GHWDLOV�ZKHQ� WKH\� WHVWLILHG� DW

WULDO�´��,G��DW���������$��G�DW�����

���� $V�WR�WKH�VHFRQG�SURQJ�RI�WKH�0DULRQ�/RYDVFR� WHVW�� WKH�6Q\GHU�FRXUW

IRXQG� LW� VLJQLILFDQW� WKDW� WKH� LQYHVWLJDWLRQ� UHPDLQHG� GRUPDQW� IRU� VHYHQ� \HDUV

DQG� WKDW� GXULQJ� WKDW� WLPH�QR�QHZ�HYLGHQFH�VXUIDFHG�� �,G�� �0RUHRYHU�� WKH

UHFRUG�LQ�WKDW�FDVH�ZDV�³WRWDOO\�GHYRLG�RI�HYLGHQFH�HVWDEOLVKLQJ�WKH�UHDVRQ�IRU

GHIHUULQJ� WKH� >D@SSHOODQW¶V� DUUHVW�´� � ,G�� � ,Q� 6Q\GHU�� WKH� &RPPRQZHDOWK

DUJXHG�� FLWLQJ� &ROVRQ�� VXSUD�� WKDW� LW� ZDV� QRW� UHTXLUHG� WR� SURVHFXWH� WKH

DSSHOODQW� VRRQHU��� � ,G�� DW� ���� ���� $��G� DW� ����� � 7KH� VXSUHPH� FRXUW

GLVWLQJXLVKHG�WKH�IDFWV�RI�6Q\GHU� IURP�WKRVH�RI�&ROVRQ��HPSKDVL]LQJ�WKDW� LQ

&ROVRQ� WKH� &RPPRQZHDOWK� SXUVXHG� D� GLOLJHQW� LQYHVWLJDWLRQ�� ZKHUHDV� LQ

                                        
��,Q�&ROVRQ��VXSUD��RXU�VXSUHPH�FRXUW�UHMHFWHG�D�FODLP�WKDW�D�GHIHQGDQW�ZDV
GHQLHG�GXH�SURFHVV�RI�ODZ�E\�WKH�SDVVLQJ�RI�PRUH�WKDQ�WKUHH�\HDUV�EHIRUH�KLV
DUUHVW�
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6Q\GHU�� WKHUH� ZDV� QR� HYLGHQFH� RI� VXFK� DQ� LQYHVWLJDWLRQ�� � ,G�� �HPSKDVLV

DGGHG��

���� 7KH�6Q\GHU� FRXUW� DOVR� GLVWLQJXLVKHG� WKH� IDFWV� EHIRUH� LW� IURP� WKRVH� RI

&RPPRQZHDOWK� Y�� 6QHHG�� ���� 3D�� ����� ���� $��G� ���� �������� ZKHUHLQ� LW

KHOG� WKDW� WKH�&RPPRQZHDOWK¶V�UHDVRQV� IRU� WKH�GHOD\�ZHUH�SURSHU�ZKHUH

QHZ� LQIRUPDWLRQ� HQDEOHG� WKH� SROLFH� DQG� GLVWULFW� DWWRUQH\¶V� RIILFH� WR

ORFDWH� DQG�SHUVXDGH�ZLWQHVVHV� WR� WHVWLI\� DW� WKH� GHIHQGDQW¶V� WULDO�� � ,Q

GLVWLQJXLVKLQJ�WKH�IDFWV�RI�6QHHG��WKH�6Q\GHU�FRXUW�HPSKDVL]HG�WKDW�

>,@Q�6QHHG��WKH�SROLFH�GLG�QRW�JDWKHU�VXIILFLHQW�HYLGHQFH�WR�DUUHVW
WKH� GHIHQGDQW�� QRU� GLG� WKH\� NQRZ� ZKHUH� KH� ZDV�� EHFDXVH� WKH
GHIHQGDQW� IOHG� WR� *HRUJLD�� ZKHUH� KH� ZDV� DUUHVWHG� RQ� XQUHODWHG
FKDUJHV�� � +LV� FHOOPDWHV� LQ� *HRUJLD� WKHQ� SURYLGHG� LQIRUPDWLRQ� WR
SULVRQ� DXWKRULWLHV� DERXW� WKH� GHIHQGDQW¶V� LQYROYHPHQW� LQ� WKH
3HQQV\OYDQLD�PXUGHU�� DQG�ZKHQ� WKH�*HRUJLD� 3ROLFH� FRQWDFWHG� WKH
3KLODGHOSKLD�SROLFH��WKH\�UHDFWLYDWHG�WKHLU�LQYHVWLJDWLRQ�

6Q\GHU�DW���������$��G�DW�����

���� 5HFRJQL]LQJ� WKDW� WKH� &RPPRQZHDOWK¶V� HIIRUWV� WR� EULQJ� 6Q\GHU� WR� WULDO

FRXOG�QRW�EH�JOHDQHG�IURP�WKH�UHFRUG��WKH�VXSUHPH�FRXUW�UHPDQGHG�WKH�FDVH�WR

WKH� WULDO� FRXUW� IRU� WKH� SXUSRVH� RI� GLVFRYHULQJ� LI� WKHUH� ZHUH� YDOLG� UHDVRQV� WR

MXVWLI\�VXFK�DQ�HJUHJLRXV�GHOD\���,G��DW���������$��G�DW�������,Q�VR�KROGLQJ��WKH

FRXUW�DQQXQFLDWHG�WKDW�LW�³H[SUHVVO\�GLVDSSURYHV�RI�VXEMHFWLQJ�GHIHQGDQWV

WR� GHOD\HG� SURVHFXWLRQV� LQ� FDVHV� LQ� ZKLFK� FKDQJLQJ� SURVHFXWRULDO

SROLFLHV�DUH�WKH�RQO\�UHDVRQ�WR�UHYLYH�GRUPDQW�LQYHVWLJDWLRQV�DIWHU�WKH

SDVVDJH�RI�WLPH�FDXVHV�DFWXDO�SUHMXGLFH�WR�WKH�GHIHQVH�´��,G��DW��������
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$��G� DW� ���� �HPSKDVLV� DGGHG��� � 7KH� VXSUHPH� FRXUW� GLG� QRW�� KRZHYHU�

VSHFLILFDOO\� VHW� IRUWK� D� VWDQGDUG� IRU� ORZHU� FRXUWV� WR� DSSO\� LQ� HYDOXDWLQJ� WKH

SURSULHW\� RI� DQ� LQYHVWLJDWLRQ� XQGHUWDNHQ� E\� WKH� &RPPRQZHDOWK� DQG�� DV� ZH

KDYH� VWDWHG�� RXU� FDVH� ODZ� UHYHDOV� QR� RWKHU� VWDQGDUG�� � :H� DUH�� WKHUHIRUH�

FRPSHOOHG�WR�ORRN�EH\RQG�RXU�MXULVGLFWLRQ�IRU�JXLGDQFH�LQ�WKH�DSSOLFDWLRQ�RI�WKH

VHFRQG�SURQJ�RI�WKH�0DULRQ�/RYDVFR�WHVW�

���� ,Q� 8QLWHG� 6WDWHV� Y�� 0D\V�� ���� )��G� ���� ��WK� &LU�� ������� WKH� 1LQWK

&LUFXLW�&RXUW�RI�$SSHDOV�DGGUHVVHG�WKH�LVVXH�RI�SUH�LQGLFWPHQW�GHOD\���,Q�WKDW

FDVH��WKH�FRXUW�UHFRJQL]HG�WKDW�JHQHUDOO\��FRXUWV�KDYH�JLYHQ�DQ�DPSOH�DPRXQW

RI�OHHZD\�WR�WKH�JRYHUQPHQW�LQ�WKHLU�GHFLVLRQV�DV�WR�WKH�WLPLQJ�RI�DUUHVWV�DQG

LQGLFWPHQWV���,G��DW������FLWDWLRQV�RPLWWHG����7KLV�LV�HVSHFLDOO\�WUXH�ZKHUH�DQ

RQJRLQJ� LQYHVWLJDWLRQ� MXVWLILHG� WKH� GHOD\�� � ,G�� �HPSKDVLV� DGGHG��� � ,W

IXUWKHU�UHFRJQL]HG�WKDW�

>,@QWHQWLRQDO�GHOD\V�IRU�LPSURSHU�SXUSRVHV�ZLOO�QRW�EH�VDQFWLRQHG�
,Q�DGGLWLRQ��DOWKRXJK�ZHLJKWHG�OHVV�KHDYLO\�WKDQ�GHOLEHUDWH�GHOD\V�
QHJOLJHQW�FRQGXFW�FDQ�DOVR�EH�FRQVLGHUHG��VLQFH�WKH�XOWLPDWH
UHVSRQVLELOLW\� IRU� VXFK� FLUFXPVWDQFHV� PXVW� UHVW� ZLWK� WKH
JRYHUQPHQW� UDWKHU� WKDQ� WKH�GHIHQGDQW��:KHUH� WKH�GHIHQGDQW
KDV� HVWDEOLVKHG� DFWXDO� SUHMXGLFH� GXH� WR� DQ� XQXVXDOO\� OHQJWK\
JRYHUQPHQW�FDXVHG� SUH�LQGLFWPHQW� GHOD\�� LW� WKHQ� EHFRPHV
LQFXPEHQW� XSRQ� WKH� JRYHUQPHQW� WR� SURYLGH� WKH� FRXUW� ZLWK� LWV
UHDVRQ�IRU�WKH�GHOD\�

,G�� �FLWDWLRQV� RPLWWHG�� �HPSKDVLV� DGGHG��� 7KH� FRXUW� DGGHG�� FLWLQJ� 0DULRQ�

VXSUD��WKDW�

>7@KH� VWDQGDUG� WR� EH� XVHG� >LQ� D� GXH� SURFHVV� FODLP� IRU� SUH�
LQGLFWPHQW� GHOD\@� KDV� WR� GR� ZLWK� ZKHUH� WKH� IXOFUXP� IRU� WKH
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EDODQFLQJ�WHVW�LV�WR�EH�SODFHG���,Q�0DULRQ��WKH�&RXUW�VWDWHV�WKDW�WKH
SUHVHQFH�RI� DFWXDO� SUHMXGLFH� UHVXOWLQJ� IURP� SUH�LQGLFWPHQW� GHOD\V
ZRXOG�QRW�E\�LWVHOI�ZDUUDQW�WKH�GLVPLVVDO�RI�D�FULPLQDO�SURVHFXWLRQ�
7KH�JUHDWHU� WKH� OHQJWK�RI� WKH�GHOD\�DQG� WKH�PRUH� VXEVWDQWLDO� WKH
DFWXDO� SUHMXGLFH� WR� WKH� GHIHQGDQW� EHFRPHV�� WKH� JUHDWHU� WKH
UHDVRQDEOHQHVV�DQG�WKH�QHFHVVLW\� IRU� WKH�GHOD\�ZLOO�KDYH� WR�EH�WR
EDODQFH�RXW�WKH�SUHMXGLFH�� �+RZHYHU��GHVSLWH�WKH�GHJUHH�RI�DFWXDO
SUHMXGLFH��IRU�D�MXGJPHQW�LQ�IDYRU�RI�GLVPLVVDO��WKHUH�PXVW�EH
VRPH�FXOSDELOLW\�RQ�WKH�JRYHUQPHQW¶V�SDUW�HLWKHU�LQ�WKH�IRUP
RI�LQWHQWLRQDO�PLVFRQGXFW�RU�QHJOLJHQFH�

,G���HPSKDVLV�DGGHG��

���� :H�ILQG�WKH�IRUHJRLQJ�ZHOO�UHDVRQHG�DQDO\VLV�DXWKRUHG�E\�6HQLRU�&LUFXLW

-XGJH�%DUQHV�RI�WKH�1LQWK�&LUFXLW�&RXUW�RI�$SSHDOV�LQVWUXFWLYH��DQG�ZH�DGRSW�LW

IRU� SXUSRVHV� RI� DSSO\LQJ� WKH� VHFRQG� SURQJ� RI� WKH� ORQJ�VWDQGLQJ

0DULRQ�/RYDVFR� WHVW�� � 7KHUHIRUH�� ZKHUH� WKHUH� KDV� EHHQ� DQ� H[FHVVLYH� DQG

SUHMXGLFLDO�SUH�DUUHVW�GHOD\��ZH�ZLOO�QRW�RQO\� LQTXLUH� DV� WR�ZKHWKHU� WKHUH�KDV

EHHQ�DQ\�LQWHQWLRQDO�GHOD\�E\�WKH�SURVHFXWLRQ�WR�JDLQ�D�WDFWLFDO�DGYDQWDJH�RYHU

WKH� DFFXVHG�� EXW� ZH� ZLOO� DOVR� FRQVLGHU� ZKHWKHU� WKH� SURVHFXWLRQ� KDV� EHHQ

QHJOLJHQW�E\�IDLOLQJ�WR�SXUVXH�D�UHDVRQDEO\�GLOLJHQW�FULPLQDO�LQYHVWLJDWLRQ�

���� ,Q�WKH�FDVH�DW�EDU��WKH�WULDO�FRXUW��DW�D�SUH�WULDO�KHDULQJ��ZDV�FDOOHG�XSRQ

WR� UHYLHZ� 'U�� 6FKHU¶V� GXH� SURFHVV� FODLP� VRXQGLQJ� LQ� SUH�DUUHVW� GHOD\�� � ,W

HPSOR\HG�D�WHVW��FLWLQJ�0DULRQ�DQG�'DQLHOV��VXSUD��WKDW�UHTXLUHG�'U��6FKHU�WR

VKRZ�WKDW�KH�KDG�VXIIHUHG�VXEVWDQWLDO�SUHMXGLFH�IURP�WKH�SUH�DUUHVW�GHOD\�DQG

WKDW� WKH� SURVHFXWLQJ� DXWKRULWLHV� GHOD\HG� ILOLQJ� FULPLQDO� FKDUJHV� LQ� RUGHU� WR

REWDLQ�D�WDFWLFDO�DGYDQWDJH�RYHU�WKH�GHIHQGDQW���$V�ZH�KDYH�SRLQWHG�RXW��WKLV�LV

QRW� WKH�FRUUHFW� VWDQGDUG�IRU�HYDOXDWLQJ�D�GXH�SURFHVV�FODLP� VRXQGLQJ� LQ� SUH�
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DUUHVW�GHOD\���:H�ZLOO��WKHUHIRUH��HYDOXDWH�WKH�IDFWV�RI�WKH�SUHVHQW�FDVH�XQGHU

WKH�VWDQGDUG�DGRSWHG�DERYH�

���� 3UHVHQWO\��D�UHYLHZ�RI�WKH�UHFRUG�VKRZV�WKDW�RQ�-XQH����������'LOORQ�ZDV

NLOOHG� DV� D� UHVXOW� RI� D� JXQVKRW�ZRXQG� WR� WKH� FKHVW�� WKH� VKRW�ZDV� GLVFKDUJHG

IURP� 'U�� 6FKHU¶V� VL[WHHQ�JDXJH� VKRWJXQ�� � )ROORZLQJ� WKH� VKRRWLQJ�� DQ

LQYHVWLJDWLRQ�FRPPHQFHG�WR�GHWHUPLQH�ZKHWKHU�WKH�VKRRWLQJ�ZDV�DFFLGHQWDO�RU

LQWHQWLRQDO�

���� 7KH�UHFRUG�UHIOHFWV�WKH�WHVWLPRQ\�RI�(GZDUG�/LWWOH��(VTXLUH��ZKR�ZDV�WKH

6XVTXHKDQQD�&RXQW\�'LVWULFW�$WWRUQH\� IURP� WKH�\HDUV� ����� WR� ������ � ,Q� KLV

WHVWLPRQ\�� 0U�� /LWWOH� VWDWHG� WKDW� IROORZLQJ� WKH� VKRRWLQJ�� HYLGHQFH� IURP� WKH

FULPH� VFHQH� ZDV� JDWKHUHG�� � 0U�� /LWWOH� VWDWHG� WKDW� &KLHI� &RXQW\� 'HWHFWLYH

:LOODUG�*��&ROOLHU��ZKR�ZDV�GHFHDVHG�DW�WKH�WLPH�RI�'U��6FKHU¶V�DUUHVW��KHDGHG

WKH� LQYHVWLJDWLRQ�� � $FFRUGLQJ� WR�0U�� /LWWOH�� 'HWHFWLYH� &ROOLHU�ZDV� LQ� FKDUJH� RI

UHYLHZLQJ�WKH�HYLGHQFH�IRXQG�DW�WKH�VFHQH�RI�WKH�FULPH�DQG�0U��/LWWOH�UHOLHG�RQ

'HWHFWLYH�&ROOLHU�WR�GR�VR���0U��/LWWOH�IXUWKHU�WHVWLILHG�WKDW�'HWHFWLYH�&ROOLHU�KDG

D�VWURQJ�EHOLHI�WKDW�WKH�VKRRWLQJ�PD\�QRW�KDYH�EHHQ�DQ�DFFLGHQW�DQG�WKDW�'U�

6FKHU�PD\�KDYH�EHHQ�UHVSRQVLEOH�

���� :KHQ� TXHVWLRQHG� DERXW� KLV� RZQ� LQYROYHPHQW� LQ� WKH� LQYHVWLJDWLRQ�� 0U�

/LWWOH�WHVWLILHG�WKDW�KH�GLG�QRW�RUGHU�ODERUDWRU\�WHVWV�DQG�WKDW�KH�GLG�QRW�UHFDOO

HYHU�VHHLQJ�DQ\�SKRWRJUDSKV�WDNHQ�LQ�UHODWLRQ�WR�WKH�LQFLGHQW���+H�GLG�WHVWLI\�

KRZHYHU��WKDW�KH�KDG�FRQGXFWHG�LQWHUYLHZV�RI�WKRVH�ZKR�ZHUH�LQYROYHG�LQ�WKH
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LQYHVWLJDWLRQ�� � 2QH� RI� WKH� SHUVRQV� LQWHUYLHZHG� ZDV� &RURQHU� -RKQ� &RQDUWRQ�

ZKR�DOVR�GLHG�SULRU�WR�'U��6FKHU¶V�DUUHVW�� �$W�WKH�WLPH�RI� WKH� LQYHVWLJDWLRQ�� LW

ZDV�&RURQHU�&RQDUWRQ¶V�RSLQLRQ� WKDW�'LOORQ¶V� GHDWK�ZDV� DFFLGHQWDO� DQG�KH� VR

VWDWHG�RQ�'LOORQ¶V�GHDWK�FHUWLILFDWH�

���� 0U�� /LWWOH� DOVR� WHVWLILHG� WKDW� KH� VSRNH� ZLWK� 'U�� -DPHV� *UDFH�� ZKR

FRQGXFWHG� WKH� DXWRSV\� IROORZLQJ� WKH� VKRRWLQJ�� � 'U�� *UDFH�� OLNH� &RURQHU

&RQDUWRQ�DQG�'HWHFWLYH�&ROOLHU��ZDV�DOVR�GHFHDVHG�DW� WKH� WLPH�RI�'U��6FKHU¶V

DUUHVW�� � ,Q� KLV� DXWRSV\� UHSRUW�� WKH� FDXVH� RI� GHDWK� ZDV� GHWHUPLQHG� WR� EH� D

JXQVKRW�ZRXQG�WR�WKH�FKHVW���'U��*UDFH�GLG�QRW�RSLQH�ZKHWKHU�WKH�GHDWK�ZDV

DFFLGHQWDO�RU�WKH�UHVXOW�RI�D�KRPLFLGH�

���� $FFRUGLQJ�WR�0U��/LWWOH��QR�DUUHVW�ZDV�PDGH�LQ�FRQQHFWLRQ�ZLWK�WKH�'LOORQ

VKRRWLQJ�IURP������XQWLO�WKH�WLPH�KH�OHIW�RIILFH�LQ��������7KH�RQO\�UHDVRQ�JLYHQ

E\�0U��/LWWOH�IRU�QRW�PDNLQJ�DQ�DUUHVW�ZDV�WKDW�KH�KDG�QRW�DFTXLUHG�VXIILFLHQW

HYLGHQFH� WR�SURVHFXWH� WKH�FDVH�� �+H�IXUWKHU�VWDWHG� WKDW� KH�GLG�QRW� GHOD\� WKH

SURVHFXWLRQ�LQ�RUGHU�WR�JDLQ�D�WDFWLFDO�DGYDQWDJH�

���� ,Q�-DQXDU\�RI�������/DXUHQFH�.HOO\��(VTXLUH��VXFFHHGHG�0U��/LWWOH�DV�WKH

'LVWULFW�$WWRUQH\�RI�6XVTXHKDQQD�&RXQW\��KH� UHPDLQHG� LQ� WKDW� RIILFH� WKURXJK

-DQXDU\�RI��������$W�D�SUH�WULDO�KHDULQJ��0U��.HOO\�WHVWLILHG�WKDW�GXULQJ�KLV�WHUP

DV�'LVWULFW�$WWRUQH\���KH�QHYHU�ORRNHG�DW�WKH�'LOORQ�ILOH��QRU�GLG�KH�FRPH�DFURVV

LW��KH�QHYHU�RSHQHG�D�QHZ�ILOH�FRQFHUQLQJ�WKH�'LOORQ�VKRRWLQJ��KH�GLG�QRW�JDWKHU

DGGLWLRQDO�HYLGHQFH��KH�GLG�QRW�UHFHLYH�DQ\�FRUUHVSRQGHQFH�UHJDUGLQJ�'LOORQ¶V
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GHDWK�DQG��KH�GLG�QRW�NQRZ�RI�DQ\�RWKHU�LQYHVWLJDWLRQV�LQ�WKH�PDWWHU���,Q�VKRUW�

WKHUH�ZDV�QR�DFWLYLW\�RQ�WKH�'LOORQ�FDVH�IRU�DW�OHDVW�WKH�HLJKW�\HDUV�WKDW�.HOO\

ZDV� LQ� RIILFH�� �0U�� .HOO\� DOVR� WHVWLILHG� WKDW� KLV� LQDFWLYLW\� UHJDUGLQJ� WKH�'LOORQ

VKRRWLQJ�ZDV�QRW�SURPSWHG�E\�DQ�LQWHQWLRQ�WR�JDLQ�D� WDFWLFDO�DGYDQWDJH�RYHU

'U��6FKHU�

���� ,Q� -DQXDU\� RI� ������ DWWRUQH\� -HIIUH\� 6Q\GHU� WRRN� RIILFH� DV� WKH�'LVWULFW

$WWRUQH\�IRU�6XVTXHKDQQD�&RXQW\��KH�KHOG�WKDW�RIILFH�XQWLO��������0U��6Q\GHU

ZDV�ILUVW�H[SRVHG�WR�WKH�'LOORQ�FDVH�DOPRVW�D�IXOO�\HDU�DIWHU�KH�WRRN�RIILFH���0U�

6Q\GHU¶V�H[SRVXUH�WR�WKH�FDVH�FDPH�E\�ZD\�RI�D�UHTXHVW�IURP�WKH�'LOORQ�IDPLO\

WR�KDYH�D�PHHWLQJ���0U��6Q\GHU�ILUVW�OHDUQHG�RI�WKH�EDFNJURXQG�RI�WKH�VKRRWLQJ

DW�WKH�WLPH�RI�WKDW�PHHWLQJ�

���� ,Q�������DSSUR[LPDWHO\����\HDUV� IROORZLQJ�WKH�VKRRWLQJ��D�3HQQV\OYDQLD

6WDWH�3ROLFH�LQYHVWLJDWLRQ�FRPPHQFHG���0U��6Q\GHU�HQFRXUDJHG�WKH�6WDWH�3ROLFH

WR�PRYH� WKH� LQYHVWLJDWLRQ� IRUZDUG�� � /DWHU� LQ������� IROORZLQJ� DQ� LQYHVWLJDWLRQ

LQWR�WKH�PDWWHU��0U��6Q\GHU�GHFLGHG�WKDW�D�VXFFHVVIXO�SURVHFXWLRQ�FRXOG�QRW�EH

PRXQWHG�� � ,Q� IDFW�� 0U�� 6Q\GHU� GLG� QRW� HYHQ� IHHO� FRQILGHQW� WKDW� WKHUH� ZDV� D

VXIILFLHQW�EDVLV�WR�SHWLWLRQ�WKH�FRXUW�IRU�SHUPLVVLRQ�WR�H[KXPH�'LOORQ¶V�ERG\�

���� 7KHQ�� LQ�������QHDUO\� HLJKWHHQ�\HDUV� IROORZLQJ�'LOORQ¶V� GHDWK�� 7URRSHUV

6WRXG� DQG� 6FKPLGW� ZHUH� DVVLJQHG� WR� WKH� FDVH�� � 7KH� WZR� WURRSHUV� EHJDQ� D

FRPSOHWHO\� QHZ� LQYHVWLJDWLRQ� LQWR� WKH� 'LOORQ� PDWWHU�� � $V� D� UHVXOW� RI� WKHLU

LQYHVWLJDWLRQ�� 0U�� 6Q\GHU¶V� RIILFH� ZDV� DEOH� WR� REWDLQ� D� FRXUW� RUGHU� JUDQWLQJ
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SHUPLVVLRQ� WR� H[KXPH� DQG� UH�DXWRSV\� 'LOORQ¶V� ERG\�� � 'LOORQ¶V� ERG\� ZDV

H[KXPHG�DQG�'U��,VLGRUH�0LKDODNLV�SHUIRUPHG�D�VHFRQG�DXWRSV\���)ROORZLQJ�WKH

UH�DXWRSV\�� WKH� GHDWK� FHUWLILFDWH� ZDV� DPHQGHG� WR� UHIOHFW� D� FKDQJH� LQ� WKH

PDQQHU�RI�GHDWK�IURP�DFFLGHQW�WR�KRPLFLGH�

���� $V�WR�WKH�ILUVW�SURQJ�RI�WKH�0DULRQ�/RYDVFR�WHVW��'U��6FKHU�DUJXHV�WKDW

KH� KDV� VXIIHUHG� DFWXDO� DQG� FRQFUHWH� SUHMXGLFH� DV� D� UHVXOW� RI� WKH� SUH�DUUHVW

GHOD\���:H�DJUHH�

���� ,QLWLDOO\��ZH�QRWH�WKDW�WKHUH�ZHUH�QXPHURXV�LQVWDQFHV�DW�WKH�SUHOLPLQDU\

KHDULQJV� DQG� DW� WULDO� ZKHUH�ZLWQHVVHV�ZHUH� XQDEOH� WR� UHPHPEHU�PDQ\� IDFWV

EHFDXVH� WKHLU� PHPRULHV� KDG� ZDQHG� RYHU� WKH� SUHFHGLQJ� WZHQW\� \HDUV�

0RUHRYHU��PDQ\�NH\�ZLWQHVVHV�ZHUH�GHFHDVHG�DW�WKH�WLPH�RI�WULDO�

�� ��� 2QH� RI� WKH� LVVXHV� XSRQ� ZKLFK� WKH� &RPPRQZHDOWK� IRFXVHG� ZDV� WKH

GLVWDQFH� EHWZHHQ� WKH� EDUUHO� RI� WKH� JXQ� DQG� 'LOORQ¶V� FKHVW�� � 7KH

&RPPRQZHDOWK¶V�H[SHUW��'U��0LKDODNLV��WHVWLILHG�DW�D�SUH�WULDO�KHDULQJ�WKDW�WKH

EDUUHO�RI�WKH�JXQ�ZDV�DSSUR[LPDWHO\�WKUHH�WR�ILYH�IHHW�DZD\�IURP�'LOORQ¶V�ERG\

ZKHQ� WKH� VKRW�ZDV� ILUHG�� �+H�� WKHUHIRUH�� RSLQHG� WKDW� WKLV� VKRRWLQJ� FRXOG� QRW

KDYH�EHHQ�DQ�DFFLGHQW�RU�VXLFLGH���'U��0LKDODNLV�EDVHG�WKLV�FRQFOXVLRQ�RQ�KLV

DXWRSV\�ILQGLQJ�WKDW�WKHUH�ZDV�QR�EODFNHQLQJ�RU�SRZGHU�IRXQG�DW�WKH�ZRXQG�RI

HQWU\�� � 6LJQLILFDQWO\�� WKLV� ZDV� FRQWUDU\� WR� 'U�� *UDFH¶V� ILQGLQJV�� ZKLFK� ZHUH

UHFRUGHG�LQ�KLV�DXWRSV\�UHSRUW�GDWHG�-XQH�����������,Q�WKDW�UHSRUW��'U��*UDFH

QRWHG� WKDW� WKH� DUHD� DURXQG� WKH� SHQHWUDWLRQ� ZDV� GDUNHQHG� ZLWK� ZKDW� ZHUH
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DSSDUHQW�WR�KLP�DV�SRZGHU�EXUQV���:H�ZLOO�QHYHU�NQRZ�ZK\�DQG�KRZ�'U��*UDFH

DUULYHG�DW�KLV�FRQFOXVLRQV�DV�KH�GLHG�LQ������ZLWKRXW�KDYLQJ�KDG�DQ�RSSRUWXQLW\

WR�H[SODLQ�KLV�ILQGLQJV�

���� 'HWHFWLYH�&ROOLHU��WKH�FRXQW\�GHWHFWLYH�DVVLJQHG�WR�WKH�FDVH�LQ�������ZDV

RI� WKH� RSLQLRQ� WKDW� 'LOORQ¶V� GHDWK� PD\� QRW� KDYH� EHHQ� DQ� DFFLGHQW�� � :H�

KRZHYHU��ZLOO�QHYHU�NQRZ�ZK\�KH�PDGH�VXFK�D�GHWHUPLQDWLRQ�RU�ZK\�KH�GLG�QRW

IXUWKHU�SXUVXH�WKH�LQYHVWLJDWLRQ�DV�KH�DOVR�GLHG�SULRU�WR�'U��6FKHU¶V�DUUHVW�

���� $OVR� GHFHDVHG� DW� WKH� WLPH� RI� WULDO� ZDV� -RKQ� &RQDUWRQ�� ZKR� ZDV� WKH

6XVTXHKDQQD� &RXQW\� &RURQHU� DW� WKH� WLPH� RI� 'LOORQ¶V� GHDWK�� � &RURQHU

&RQDUWRQ¶V� VLJQDWXUH� DSSHDUHG�RQ�'LOORQ¶V� LQLWLDO� GHDWK� FHUWLILFDWH�� DQG� LW� ZDV

KLV�RSLQLRQ�WKDW�WKH�GHDWK�ZDV�DFFLGHQWDO���'XH�WR�&RQDUWRQ¶V�GHDWK��'U��6FKHU

ZDV�QRW�DEOH�WR�TXHVWLRQ�&RQDUWRQ�DW�WULDO���:H�ZLOO��WKHUHIRUH��QHYHU�NQRZ�ZK\

&RQDUWRQ�EHOLHYHG�'LOORQ¶V�GHDWK�WR�EH�DFFLGHQWDO�

���� :KHWKHU�RU�QRW�WKH�SURORQJHG�GHOD\�E\�WKH�&RPPRQZHDOWK�LQ�SURVHFXWLQJ

LWV� FDVH�ZDV� LQWHQWLRQDO�� LW� FDXVHG� WKH� &RPPRQZHDOWK� WR� JDLQ� D� UHPDUNDEOH

DGYDQWDJH�RYHU�'U��6FKHU���$V�VWDWHG�DERYH��FHUWDLQ�LPSRUWDQW�ZLWQHVVHV�ZHUH

GHFHDVHG� DQG�� WKHUHIRUH�� XQDYDLODEOH� WR� 'U�� 6FKHU� LQ� SUHVHQWLQJ� KLV� FDVH�

0RUHRYHU�� QXPHURXV� ZLWQHVVHV� FDOOHG� E\� ERWK� WKH� &RPPRQZHDOWK� DQG� 'U�

6FKHU�ZHUH� XQDEOH� WR� UHPHPEHU� IDFWV� UHOHYDQW� WR� WKLV� FDVH�� � � 2XU� DSSHOODWH

FRXUWV�� DORQJ�ZLWK� WKH�8QLWHG� 6WDWHV� 6XSUHPH� &RXUW�� KDYH� IRXQG� VXEVWDQWLDO

DQG� DFWXDO� SUHMXGLFH� ZKHUH�PHPRULHV� RI� ZLWQHVVHV� KDYH� GLPPHG�� ZLWQHVVHV
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KDYH� EHFRPH� XQDYDLODEOH�� DQG� HYLGHQFH� KDV� EHHQ� ORVW� GXH� WR� SURVHFXWRULDO

GHOD\�� �0DULRQ��VXSUD��6Q\GHU��VXSUD�� �7KLV�SUHMXGLFH��KRZHYHU��FDQQRW�EH

VSHFXODWLYH�LQ�QDWXUH��LW�PXVW�EH�DFWXDO�DQG�FRQFUHWH�� �6Q\GHU��VXSUD�� �6HH

6QHHG��VXSUD��ZKHUH�ZLWQHVV�GLHG�GXULQJ�GHOD\�LQ�ILOLQJ�FKDUJHV�GHIHQGDQW�LV

UHTXLUHG� WR� VKRZ� KRZ� ZLWQHVVHV� ZRXOG� KDYH� WHQGHG� WR� H[FXOSDWH� KLP��

3UHVHQWO\��ZH�ILQG�WKDW�'U��6FKHU¶V�FDVH�VXIIHUHG�DFWXDO�DQG�FRQFUHWH�SUHMXGLFH

GXH� WR�PHPRU\� ORVV� DQG� WKH� GHDWK� RI� LPSRUWDQW�ZLWQHVVHV� ZKRVH� WHVWLPRQ\

FRXOG� KDYH� H[SODLQHG� WKH� FRQWUDGLFWLRQV� EHWZHHQ� WKH� ILQGLQJV� RI� WKH� LQLWLDO

LQYHVWLJDWLRQ� FRQGXFWHG� LQ� ����� DQG� WKRVH� RI� WKH�PRUH� FXUUHQW� LQYHVWLJDWLRQ

FRQGXFWHG�QHDUO\�HLJKWHHQ�\HDUV�ODWHU�

���� +DYLQJ�IRXQG�WKDW�'U��6FKHU�KDV�VXIIHUHG�DFWXDO�SUHMXGLFH�DV�D�UHVXOW�RI

WKH� &RPPRQZHDOWK¶V� SUH�DUUHVW� GHOD\�� ZH� ZLOO� QH[W� GHWHUPLQH� ZKHWKHU� WKH

&RPPRQZHDOWK¶V�UHDVRQV�IRU�WKH����\HDU�GHOD\�ZHUH�SURSHU���0DULRQ��VXSUD�

/RYDVFR��VXSUD�

���� $V�ZH�GLVFXVVHG�DERYH��WKH�VKRRWLQJ�RFFXUUHG�LQ�������DQG�DW�WKDW�WLPH

DQ� LQYHVWLJDWLRQ� FRPPHQFHG� WR� GHWHUPLQH� ZKHWKHU� 'LOORQ¶V� GHDWK� ZDV

DFFLGHQWDO�RU�WKH�UHVXOW�RI�D�KRPLFLGH���7KH�'LVWULFW�$WWRUQH\¶V�RIILFH��IROORZLQJ

DQ� LQYHVWLJDWLRQ�� GHWHUPLQHG� WKDW� WKHUH� ZDV� LQVXIILFLHQW� HYLGHQFH� WR� SURFHHG

ZLWK�DQ�DUUHVW���7KHUHDIWHU��DQ�HLJKW�\HDU�ODSVH�RI�DFWLYLW\�HQVXHG���,Q�IDFW��WKH

LQFXPEHQW�'LVWULFW�$WWRUQH\�IURP������XQWLO������KDG�QR�NQRZOHGJH� WKDW�WKH

'LOORQ�ILOH�H[LVWHG���,W�ZDV�QRW�XQWLO�������IROORZLQJ�D�SHUVRQDO�UHTXHVW�IURP�WKH
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'LOORQ�IDPLO\��WKDW�WKH�LQYHVWLJDWLRQ�ZDV�UHRSHQHG���+RZHYHU��D�FRPSUHKHQVLYH

LQYHVWLJDWLRQ�ZDV�QRW�FRPPHQFHG�XQWLO�������QHDUO\����\HDUV�IROORZLQJ�'LOORQ¶V

GHDWK����

����� $OWKRXJK� ZH� DUH� FRQYLQFHG� WKDW� WKH� GHOD\� FDXVHG� E\� IRUPHU� 'LVWULFW

$WWRUQH\V� /LWWOH� DQG� .HOO\�ZDV�QRW� GXH� WR� LQWHQWLRQDO�PLVFRQGXFW�� ZH� FDQQRW

ILQG� WKDW� WKHLU� LQYHVWLJDWLRQ�ZDV� RQH� RI� UHDVRQDEOH� GLOLJHQFH�� � 7KHUH� ZDV� QR

RQJRLQJ� FULPLQDO� LQYHVWLJDWLRQ�� LQ� IDFW�� WKHUH� ZDV� QR� DFWLYLW\� ZKDWVRHYHU

UHJDUGLQJ�WKH�FDVH�IRU�PRUH�WKDQ�HLJKW�\HDUV���(YHQ�'HSXW\�$WWRUQH\�*HQHUDO

&DPSRORQJR�� WKH� SURVHFXWLQJ� DWWRUQH\� LQ� WKLV� PDWWHU�� FULWLFL]HG� WKH

&RPPRQZHDOWK¶V�LQYHVWLJDWLRQ��ZKHQ�KH�VWDWHG�DW�D�SUHOLPLQDU\�KHDULQJ�WKDW�

³$�SURSHU�DXWRSV\�ZDV�QRW�FRQGXFWHG��DQG�D�SURSHU�LQYHVWLJDWLRQ�ZDV�QRW�GRQH

XQWLO�IDLUO\�UHFHQWO\�ZKHQ�WKLV�PDWWHU�ZDV�EURXJKW�WR�WKH�DWWHQWLRQ�RI� �� �� ��WKH

VWDWH�SROLFH�DQG�WR�WKH�DWWHQWLRQ�RI�>WKH�$WWRUQH\�*HQHUDO¶V@�RIILFH�´

���� ,Q� LWV� EULHI�� WKH� &RPPRQZHDOWK� FRQWHQGV� WKDW� LQ� ������ WZR� QHZO\

DVVLJQHG� 6WDWH� 7URRSHUV� FRQGXFWHG� D� WKRURXJK� LQYHVWLJDWLRQ� DQG� ORFDWHG

ZLWQHVVHV�ZKR�OHG�WKHP�WR�WKH�GLVFRYHU\�RI�D�UXPRU�WKDW�SULRU�WR�'LOORQ¶V�GHDWK�

'U��6FKHU�ZDV�KDYLQJ�DQ�DIIDLU�ZLWK�'LOORQ¶V�ZLIH��3DWULFLD�'LOORQ���6LJQLILFDQWO\�

DOO�RI�WKH�ZLWQHVVHV�ZKR�ZHUH�LQWHUYLHZHG�E\�WKH�&RPPRQZHDOWK�LQ������ZHUH

DOLYH� LQ� ������ � 0RUHRYHU�� LQ� ������ 'U�� 6FKHU� PDUULHG� 3DWULFLD� 'LOORQ�� D

UHDVRQDEOH� RQJRLQJ� LQYHVWLJDWLRQ� DW� WKDW� WLPH� FRXOG� KDYH�XQFRYHUHG� WKH� IDFW

WKDW�'U��6FKHU�DQG�3DWULFLD�'LOORQ�ZHUH�KDYLQJ�DQ�DIIDLU�LQ������
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���� 7KH� &RPPRQZHDOWK� FRQWHQGV� IXUWKHU� WKDW� LW� GLVFRYHUHG� QHZ� HYLGHQFH

DQG�WKDW�QHZ�WHVWLQJ�ZDV�SHUIRUPHG�RQ�WKH�SK\VLFDO�LWHPV���7KH�UHFRUG�EHOLHV

WKLV�DVVHUWLRQ��DV�HYHQ�GXULQJ�0U��6Q\GHU¶V�WHUP�DV�'LVWULFW�$WWRUQH\��WKHUH�ZDV

QR�QHZO\�GLVFRYHUHG�HYLGHQFH�� � 7KH� &RPPRQZHDOWK�ZDV� LQ� SRVVHVVLRQ� RI� QR

PRUH� HYLGHQFH� LQ������ WKDQ�ZDV� DYDLODEOH� WR� LW� LQ� ������ � )RU� QHDUO\� WZHQW\

\HDUV� WKH� &RPPRQZHDOWK� KDG� HYLGHQFH� LQ� LWV� SRVVHVVLRQ� LQFOXGLQJ�� � WKH

FORWKLQJ�ZRUQ�E\�'U��6FKHU�DQG�'LOORQ�RQ�WKH�GDWH�RI�WKH�VKRRWLQJ��'LOORQ¶V����

JDXJH� VKRWJXQ�� 'U�� 6FKHU¶V� VL[WHHQ�JDXJH� VKRWJXQ�� DPPXQLWLRQ� DQG� VSHQW

VKHOOV�IRXQG�DW�WKH�VFHQH�RI�WKH�VKRRWLQJ��VKRRWLQJ�JODVVHV�DQG�HDU�SURWHFWRUV

IRXQG� DW� WKH� VFHQH�� WKH� DXWRSV\� UHSRUW� RI� 'U�� -DPHV� *UDFH�� DQG� WKH� GHDWK

FHUWLILFDWH� VLJQHG� E\� &RURQHU� -RKQ� &RQDUWRQ�� � 7KH� &RPPRQZHDOWK� KDG� WKH

VDPH� RSSRUWXQLW\� WR� H[DPLQH� WKH� ERG\� LQ� ����� DV� LW� GLG� LQ� ����� ZKHQ� WKH

VXEVHTXHQW� DXWRSV\�ZDV�SHUIRUPHG�� �0RUHRYHU�� DQ\�QHZ� WHVWV� SHUIRUPHG� E\

WKH�&RPPRQZHDOWK�DQG�WKH�)HGHUDO�%XUHDX�RI�,QYHVWLJDWLRQ�IDLOHG�WR�UHYHDO�DQ\

QHZ� DQG�RU� UHOHYDQW� LQIRUPDWLRQ� WKDW� FRXOG� QRW� KDYH� EHHQ� GLVFRYHUHG� E\

WHVWLQJ�SURFHGXUHV�DYDLODEOH�WR�WKHP�LQ������

���� 7KH�LQYHVWLJDWLRQ�FRQGXFWHG�E\�WKH�&RPPRQZHDOWK�ZDV�IDU�IURP�SURSHU�

,Q�������LW�KDG�DW�LWV�SRVVHVVLRQ�QR�HYLGHQFH�RU�ZLWQHVV�WKDW�ZDV�QRW�DYDLODEOH

WR�LW�LQ������ZKHQ�WKH�VKRRWLQJ�RFFXUUHG���0RUHRYHU��ZH�FDQQRW�ILQG��SULRU�WR

WKH� FRPPHQFHPHQW� RI� WKH� PRVW� UHFHQW� LQYHVWLJDWLRQ� LQ� ������ DQ\� LQVWDQFH

ZKHUH� WKH� &RPPRQZHDOWK� GLOLJHQWO\� SXUVXHG� DQ� LQYHVWLJDWLRQ� LQ� WKLV� FDVH�
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:H� ILQG� WKH� &RPPRQZHDOWK¶V� LQDFWLYLW\� UHJDUGLQJ� WKLV� FDVH� WR� EH� JURVVO\

QHJOLJHQW��DV�LW�KDV�SURYLGHG�XV�ZLWK�QR�SURSHU�UHDVRQV�IRU�VXFK�DQ�HJUHJLRXV

SURORQJHG�GHOD\���0D\V��VXSUD�

���� ,Q�FRQFOXVLRQ��ZH�ILQG�WKDW�WKH�&RPPRQZHDOWK¶V�WZHQW\�\HDU�SUH�DUUHVW

GHOD\�ZDV�LPSURSHU�DQG�WKDW�LW�FDXVHG�VXEVWDQWLDO�SUHMXGLFH�'U��6FKHU¶V�ULJKW�WR

D�IDLU�WULDO���/RYDVFR��VXSUD��0DULRQ��VXSUD�

���� -XGJPHQW�RI�VHQWHQFH�UHYHUVHG���$SSHOODQW�LV�GLVFKDUJHG�


